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·1· · · · · · · ·BE IT REMEMBERED that on Wednesday, May

·2· · · · 31, 2023, at 9:07 a.m., at 1030 North Center

·3· · · · Parkway, Kennewick, Washington, the deposition of

·4· · · · MICHAEL RITTER was taken before Dani White,

·5· · · · Certified Court Reporter.· The following

·6· · · · proceedings took place:

·7

·8· · · MICHAEL RITTER,· · · · ·being first duly sworn to tell

·9· · · · · · · · · · · · · · · the truth, the whole truth and

10· · · · · · · · · · · · · · · nothing but the truth,

11· · · · · · · · · · · · · · · testified as follows:

12

13· · · · · · · · · · · · ·EXAMINATION

14· ·BY MS. VOELEKERS:

15· · · · Q. Okay.· We are on the record.· Good morning,

16· ·Mr. Ritter.

17· · · · A. Good morning.

18· · · · Q. My name is Shona Voelekers.· I'm an attorney for

19· ·the Confederated Tribes and Bands of the Yakama Nation.

20· ·This deposition is being taken under the Washington

21· ·State Rules of Civil Procedure.

22· · · · · ·Can you please state and spell your full name

23· ·for the record?

24· · · · A. Michael William Ritter.· M-i-c-h-a-e-l

25· ·W-i-l-l-i-a-m R-i-t-t-e-r.
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·1· · · · Q. And for the record, we have your legal counsel

·2· ·joining us remotely today, as well as counsel for a

·3· ·number of other parties in the proceedings.

·4· · · · · ·Have you ever been deposed before?

·5· · · · A. Yes.

·6· · · · Q. When were you last deposed?

·7· · · · A. Approximately 1989.

·8· · · · Q. So I'm going to talk about some ground rules as

·9· ·a refresher for today's deposition.· The goal is to help

10· ·us get a clear transcript and all of your personal

11· ·knowledge of things that you do know.

12· · · · · ·Everything we both say is being recorded by our

13· ·court reporter, so it's important that we speak clearly.

14· ·Instead of saying "uh-huh" or "huh-uh," can you please

15· ·say "yes" or "no" today?

16· · · · A. Yes.

17· · · · Q. It is also important that we don't speak over

18· ·each other today, so please wait until I finish each of

19· ·my questions before answering, even if you think you

20· ·know what the rest of the question will be, okay?

21· · · · A. Yes.

22· · · · Q. You've just taken an oath that requires you to

23· ·tell the whole truth and nothing but the truth during

24· ·this deposition, do you understand that?

25· · · · A. Yes, I do.
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·1· · · · Q. This is the same oath that you would take if you

·2· ·were to testify in court, do you understand that?

·3· · · · A. Yes, I do.

·4· · · · Q. We are here today to find out everything you

·5· ·know about the topics we discuss.· Can you please give

·6· ·full and complete answers?

·7· · · · A. Yes.

·8· · · · Q. If you remember additional information later on

·9· ·in the deposition, will you tell me?

10· · · · A. Yes.

11· · · · Q. If I ask an unclear question, will you let me

12· ·know so that I can rephrase the question?

13· · · · A. Yes.

14· · · · Q. If I use a term that you are unsure of, will you

15· ·let me know so that I can explain the term?

16· · · · A. Yes.

17· · · · Q. When I use the term "project" today, I'm

18· ·referring to the Horse Heaven Hills Wind and Solar Farm,

19· ·do you understand that?

20· · · · A. Yes, I do.

21· · · · Q. When I use the term "Scout," I'm referring to

22· ·Scout Clean Energy, LLC, do you understand that?

23· · · · A. Yes, I do.

24· · · · Q. I'm not going to ask you anything today about

25· ·conversations between you and your legal counsel or for
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·1· ·information that's otherwise protected by the attorney-

·2· ·client privilege.

·3· · · · · ·My understanding is that you are represented in

·4· ·this proceeding by Mr. Randy Head; is that correct?

·5· · · · A. Yes, it is.

·6· · · · · ·THE COURT REPORTER:· One second.

·7· · · · · · (Ms. Brun joined the videoconference.)

·8· · · · · ·MR. HEAD:· So for clarity, I represent the

·9· ·Washington Department of Fish and Wildlife, and I'm here

10· ·in that capacity, as Mr. Ritter is an employee of the

11· ·Washington Department of Fish and Wildlife.· I think

12· ·that may be part of the hang up.· But yes, I am here to

13· ·defend this deposition on behalf of the department.

14· · · · · (Mr. Krupin joined the videoconference.)

15· · · · · ·MS. VOELEKERS:· Thank you.· We just had an

16· ·unidentified individual join us.

17· · · · · ·THE COURT REPORTER:· Can whoever just joined us

18· ·with the 509 number please identify yourself?

19· · · · · ·MR. KRUPIN:· I don't know if you can hear me,

20· ·but this is Paul Krupin.

21· · · · · ·THE COURT REPORTER:· Okay.· Thank you.

22· · · · · ·MS. VOELEKERS:· Okay.· I'll continue.

23· · · · Q. (By Ms. Voelekers)· While I expect that your

24· ·work on the project has involved conversations with

25· ·Mr. Jon Thompson, my understanding is that he represents
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·1· ·the Energy Facility Site Evaluation Council in this

·2· ·proceeding and does not represent you directly; is that

·3· ·correct?

·4· · · · A. Yes.

·5· · · · Q. Any conversations between you and Mr. Thompson

·6· ·are not protected from attorney-client privilege, and so

·7· ·unless an answer involves privileged communications with

·8· ·Washington Department Fish and Wildlife's legal counsel,

·9· ·I do ask that you answer every question, even when one

10· ·of the attorneys makes an objection, do you understand?

11· · · · A. Not entirely.

12· · · · Q. Okay.· I will ask that you answer every question

13· ·that does not involve privileged communication which is

14· ·communication between you and your -- and WDFW's legal

15· ·counsel.

16· · · · A. Yes.· Okay.

17· · · · Q. If there is another question where an attorney

18· ·makes an objection, I will still ask that you go ahead

19· ·and answer that question unless Washington Department of

20· ·Fish and Wildlife's legal counsel instructs you

21· ·otherwise.

22· · · · A. Thank you.

23· · · · Q. Do you understand that now?

24· · · · A. Yes.· Yes.

25· · · · Q. And I'm going to use some acronyms.· I just did
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·1· ·so --

·2· · · · A. Yeah.

·3· · · · Q. -- Washington Department of Fish and Wildlife

·4· ·I'm going to refer to as WDFW today, do you understand

·5· ·that?

·6· · · · A. Yes.

·7· · · · Q. The Energy Facility Site Evaluation Council I'll

·8· ·be referring to as EFSEC, do you understand that?

·9· · · · A. Yes.

10· · · · Q. That will save us some.

11· · · · A. Yes.

12· · · · Q. You were served with an amended subpoena for

13· ·this deposition which includes certain sideboards about

14· ·what I will be asking about today.· Have you reviewed

15· ·that amended subpoena?

16· · · · A. Yes, I have.

17· · · · Q. We're here today to better understand your

18· ·personal scientific opinion and analysis of the project.

19· ·If you're -- if Washington Department Fish and

20· ·Wildlife's legal counsel has any concerns about the

21· ·scope of a specific question that I ask, WDFW's legal

22· ·counsel and I can resolve that concern after the

23· ·deposition concludes.

24· · · · · ·I anticipate that between my questions and those

25· ·of the other parties who are joining us here today, we
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·1· ·will be talking for a while today.· I plan to take a

·2· ·break every 60 minutes.· If you need a break before

·3· ·then, will you let me know?

·4· · · · A. Yes.

·5· · · · Q. I only ask that you answer the most recently-

·6· ·asked question before taking a break; is that okay?

·7· · · · A. Yes.

·8· · · · Q. Is there any reason, medical or otherwise, why

·9· ·you cannot give full, complete, and accurate testimony

10· ·during today's deposition?

11· · · · A. No.

12· · · · Q. Okay.· Now we're through the ground rules.

13· · · · · ·I'd like to turn to your education and training.

14· ·What schools --

15· · · · A. May I ask a question, please?

16· · · · Q. Yes.

17· · · · A. Back to the question on personal scientific

18· ·information, can you read that again, please, the first

19· ·part?· It was just one of the last few questions.

20· · · · Q. I am here today to better understand your

21· ·personal scientific opinion and analysis of the project.

22· · · · A. Okay.· May I ask a question regarding that?

23· · · · Q. Yes.

24· · · · A. I thought the amended -- the subpoena precluded

25· ·my opinion.· Personal scientific -- when you said the
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·1· ·word "personal," it sounded like my opinion, something I

·2· ·feel, right?· And I don't -- I want to give you my

·3· ·scientific understanding, not -- so anyway.

·4· · · · Q. So I will be asking you questions today about

·5· ·your opinions, personal and scientific, about the

·6· ·project itself.

·7· · · · A. Got it.

·8· · · · Q. I will not be asking for your opinions about the

·9· ·ongoing environmental analysis that EFSEC is conducting

10· ·pursuant to the state Environmental Policy Act.

11· · · · A. All right.· Thanks for the clarification.· Thank

12· ·you.

13· · · · Q. And if there is a question that -- where it

14· ·appears that that might be crossing that line, I ask

15· ·that you still answer the question, and then I can

16· ·resolve that with the counsel for Washington Department

17· ·of Fish and Wildlife; is that okay?

18· · · · A. Thank you.· Yes.· Thank you.

19· · · · Q. Okay.

20· · · · A. And I'm sorry if I -- is that okay if I ask a

21· ·question like that?· I don't --

22· · · · Q. It is very important that we make sure that we

23· ·understand what we are saying to each other.

24· · · · A. Very good.· Thank you.

25· · · · Q. Yes.· There are times where I may make
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·1· ·statements, but if I'm asking a question and I'm asking

·2· ·for you to say yes or no, then we do need to make sure

·3· ·that you understand the question.

·4· · · · A. Got it.· Okay.· Thank you.

·5· · · · Q. Okay.· Any other questions about what we've

·6· ·discussed so far?

·7· · · · A. No.

·8· · · · Q. Okay.· So turning to your education and

·9· ·training.

10· · · · A. Uh-huh.

11· · · · Q. What schools have you studied?

12· · · · A. For college?

13· · · · Q. All after high school.

14· · · · A. After high school.· University of St. Thomas in

15· ·St. Paul, Minnesota, for undergraduate.· And University

16· ·of Nebraska - Lincoln for master's.

17· · · · Q. What degree did you obtain at the University of

18· ·St. Thomas in St. Paul, Minnesota?

19· · · · A. BA in biological sciences.

20· · · · Q. What year did you graduate with that degree?

21· · · · A. 1985.

22· · · · Q. What degrees did you earn at the University of

23· ·Nebraska - Lincoln?

24· · · · A. Master's degree in forestry, fisheries, and

25· ·wildlife.
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·1· · · · Q. What year did you earn that degree?

·2· · · · A. Not 100 percent sure.· 1994.

·3· · · · Q. Did you obtain any other certificates or

·4· ·training between 1985 and 1994?

·5· · · · A. Can I ask for a clarification on that

·6· ·certificate or training?· Related to education, I

·7· ·mean...

·8· · · · Q. Yes.· Did you receive any other education

·9· ·related to biology in that time?

10· · · · A. I don't recall.

11· · · · Q. Any other education related to forestry?

12· · · · A. Don't recall.

13· · · · Q. Any other education related to fisheries?

14· · · · A. I don't recall.

15· · · · Q. After 1994 -- excuse me.· After finishing your

16· ·master's degree, did you receive any additional training

17· ·in biology or related fields?

18· · · · A. Yes.

19· · · · Q. Can you please list those for me?

20· · · · A. I'm not going to recall all of them, but

21· ·endangered species boot camp for new federal employees.

22· ·Probably I don't know if that's a correct term but I

23· ·remember that.· It was in Portland, Oregon.· That would

24· ·be the main one.· There was -- I don't recall all of

25· ·them.· I was with the federal government at the time,
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·1· ·and there was lots of different trainings and type

·2· ·things to go to so...

·3· · · · Q. Do you have an updated CV with those listed

·4· ·trainings that you could provide if I asked for it after

·5· ·this deposition?

·6· · · · A. I could look for that, yes.

·7· · · · Q. What trainings have you received that are in

·8· ·biology-related fields that are relevant to your current

·9· ·position?

10· · · · A. What trainings have I --

11· · · · Q. Yes, have you received.

12· · · · A. Relevant to my current position as the lead

13· ·planner of solar and wind, there has been -- I don't

14· ·recall.· I would have to look at that.

15· · · · Q. Okay.· Who is your current employer?

16· · · · A. Washington Department of Fish and Wildlife.

17· · · · Q. What is your current position?

18· · · · A. The lead planner for solar and wind energy

19· ·development.

20· · · · Q. How long have you been in this position?

21· · · · A. Since September of last year.

22· · · · Q. Is this a new position or was --

23· · · · A. Yes.· Yes.· I'm sorry.

24· · · · Q. So you're the first lead planner for wind and

25· ·solar for WDFW?
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·1· · · · A. I don't recall -- yes.

·2· · · · Q. Did you hold other positions within WDFW before

·3· ·becoming lead planner of wind and solar?

·4· · · · A. Yes.

·5· · · · Q. Can you please list those?

·6· · · · A. Prior to formally being selected as the lead

·7· ·planner, I was the statewide technical lead for wind and

·8· ·solar development as well as the habitat biologist for

·9· ·Benton and Franklin Counties.· So two positions at the

10· ·same time for approximately maybe four years.

11· · · · · ·And prior to that, I was hired by the agency as

12· ·the wind energy biologist.· So when wind energy started

13· ·in the state 15 years ago, I was hired into the position

14· ·as a wind energy biologist.

15· · · · Q. Did you hold any other positions within WDFW

16· ·between when you were hired as a wind energy biologist

17· ·and when you became the habitat biologist for Benton and

18· ·Franklin Counties?

19· · · · A. No.

20· · · · Q. Where did you work before being hired by WDFW?

21· · · · A. I worked with the U.S. Fish and Wildlife Service

22· ·at the Hanford Reach National Monument here in the

23· ·Tri-Cities.

24· · · · Q. What was your position with the U.S. Fish and

25· ·Wildlife Service?
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·1· · · · A. Deputy project leader.

·2· · · · Q. How long were you in that position?

·3· · · · · ·MR. HEAD:· Excuse me.· Just it's not an

·4· ·objection, but Shona, I'm having a hard time hearing

·5· ·your questions.· It's a little quiet.· If you wouldn't

·6· ·mind speaking up a little more.

·7· · · · · ·MS. VOELEKERS:· Absolutely.· Thank you, Randy.

·8· · · · A. How long had I held that position, was that the

·9· ·question, right?

10· · · · Q. (By Ms. Voelekers)· How long were you the

11· ·Hanford's deputy project leader for U.S. Fish and

12· ·Wildlife Service?

13· · · · A. Approximately six years.

14· · · · Q. Are you still the area habitat biologist for

15· ·Benton and Franklin Counties?

16· · · · A. No.

17· · · · Q. Who is the area habitat biologist for --

18· · · · A. Troy -- I'm sorry.

19· · · · Q. -- Benton and Franklin Counties?

20· · · · A. Troy Maikis, M-a-i-k-i-s.

21· · · · Q. What division or program at WDFW do you work

22· ·within?

23· · · · A. The habitat program.

24· · · · Q. Who are your direct supervisors?

25· · · · A. Ben Blank is my direct supervisor.
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·1· · · · Q. Who is Ben Blank's direct supervisor?

·2· · · · A. Michael Garrity.

·3· · · · Q. What does your work as lead planner of wind and

·4· ·solar entail?

·5· · · · A. It entails reviewing project documents,

·6· ·coordinating internally within WDFW to review those

·7· ·projects, scheduling and participating in meetings

·8· ·internally and externally about the project, preparing

·9· ·draft comments related to any phase of the project,

10· ·working internally to finalize those comments, and then

11· ·submitting those comments on behalf of the agency.

12· · · · Q. Are you the only employee of WDFW who submits

13· ·WDFW's comments on green energy projects or renewable

14· ·energy projects?

15· · · · A. No, I'm not.

16· · · · Q. Who else submits comments on behalf of WDFW

17· ·regarding --

18· · · · A. Emily Grabowski and Michelle Hubert.

19· · · · Q. Just for consistency, I will use the term

20· ·renewable energy developments today; is that okay with

21· ·you?

22· · · · A. Yes.

23· · · · Q. And I will be using that term to mean wind,

24· ·solar, non-carbon emission energy projects; is that okay

25· ·with you?
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·1· · · · A. Yes.

·2· · · · Q. Okay.· Which factors determine whether or not

·3· ·you are the representative for WDFW commenting on a

·4· ·specific project?

·5· · · · A. Both Michelle and Emily were hired on March 1st

·6· ·to help me and help the program manage our involvement

·7· ·with renewable solar and wind projects.

·8· · · · · ·(Mr. Krupin exited the videoconference.)

·9· · · · A. And I'm being distracted by the dingger.

10· · · · Q. Yeah, this is districting.· Okay.· Sorry.

11· · · · · ·So going back.· So Emily Grabowski and Michelle

12· ·Hubert were hired March 1st to help you specifically in

13· ·your work?

14· · · · A. Yeah.· And you said the question I believe was

15· ·what determines whether how I will, if I will, make the

16· ·comment, right?· Or --

17· · · · Q. What determines whether or not you are the

18· ·individual at WDFW who is submitting comments on

19· ·renewable energy projects?

20· · · · A. Do you mean under my signature, is that --

21· · · · Q. Under your signature.

22· · · · A. It's a team approach.· Emily and Michelle are

23· ·both new, so it's been me until they get up to speed.

24· ·But what determines it is I am our -- I have been our

25· ·field-level representative for the agency.· And I'm the
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·1· ·one who's interacting -- and now with Michelle and

·2· ·Emily -- along with the consultants, the project, EFSEC

·3· ·county permitters, it's appropriate for my level to

·4· ·submit the comments.

·5· · · · Q. So you used the term "field-level

·6· ·representative."

·7· · · · A. Uh-huh.

·8· · · · Q. Is it fair to say that you have been the only

·9· ·field-level representative for WDFW on renewable energy

10· ·projects within Washington State in the last four years?

11· · · · A. Yes.

12· · · · Q. You are the field-level representative for WDFW

13· ·on every renewable energy project within Washington

14· ·State at this point?

15· · · · A. Without -- yeah, but we have Emily and Michelle,

16· ·but yes.

17· · · · Q. Up to this point.

18· · · · A. Yes.· Yes.

19· · · · Q. And what caused WDFW the need to hire two

20· ·additional individuals to help you as the field

21· ·representative for WDFW?

22· · · · A. There's a lot of renewable projects, and we

23· ·identified the need quite some time ago, and it just

24· ·takes time to, you know, get things into the budget and

25· ·get all that staffing worked out.

http://www.litigationservices.com


Page 22
·1· · · · Q. Is it fair to --

·2· · · · · ·MS. VOELEKERS:· Do we take a break?

·3· · · · · (Mr. Krupin entered the videoconference.)

·4· · · · · ·MS. VOELEKERS:· Do we take a break?

·5· · · · · ·THE COURT REPORTER:· It's okay.

·6· · · · Q. (By Ms. Voelekers)· Is it fair to say that the

·7· ·volume of renewable energy development in Washington

·8· ·State caused WDFW to increase its staffing in response

·9· ·to that volume?

10· · · · A. I think that's fair, yes.

11· · · · Q. What types of work product besides public

12· ·comments do you create as the lead planner of wind and

13· ·solar?

14· · · · A. Work products besides public comments.· Emails

15· ·are the big thing.· So work products, a draft.· Lots of

16· ·draft documents to circulate to get responses from the

17· ·agency.

18· · · · Q. What types of external work product do you

19· ·create as the lead planner of wind and solar?

20· · · · A. External beyond public or --

21· · · · Q. Beyond comment letters.

22· · · · A. External beyond -- I don't recall that there's

23· ·any.

24· · · · Q. So you do not create or publish reports about

25· ·specific impacts to wildlife or habitat?
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·1· · · · A. Correct, I do not.

·2· · · · Q. Your work as lead planner of wind and solar

·3· ·relies upon your colleagues within WDFW's publications

·4· ·on the science or data regarding impacts to wildlife and

·5· ·habitat?

·6· · · · A. No.

·7· · · · Q. I can rephrase that.

·8· · · · A. Please.

·9· · · · Q. Does your work rely upon your colleagues as well

10· ·as other professionals in the field of biologies,

11· ·publications, or other scientific analyses in order to

12· ·evaluate impacts of renewable energy fulfillment?

13· · · · A. Yes.

14· · · · Q. Thank you.

15· · · · · ·How is your position currently funded?

16· · · · A. I do not know.

17· · · · Q. Do you know if the position -- if the funding

18· ·for your position has changed recently?

19· · · · A. I don't know.

20· · · · Q. Do you know how your position as habitat

21· ·biologist for Benton and Franklin Counties was funded?

22· · · · A. I do not.

23· · · · Q. Do you know how your position as wind energy

24· ·biologist for WDFW was funded?

25· · · · A. I do not.
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·1· · · · Q. Do you know how any of your work for WDFW has

·2· ·been funded?

·3· · · · A. Yes.

·4· · · · Q. What do you know about the funding for your

·5· ·work?

·6· · · · A. That's a broad question.· Part of the work with

·7· ·renewables is via contract with EFSEC, so I'm certain

·8· ·that by using a charge code, my time is coded to a

·9· ·renewable project.

10· · · · Q. Are you aware of any other funding sources of

11· ·your work at WDFW?

12· · · · A. In a way, yes.· I mean, I know I'm getting paid

13· ·out of a general fund that our agency got from the

14· ·legislature, but other than that, no.

15· · · · Q. Okay.· I'd like to talk now about your general

16· ·knowledge of the Horse Heaven Hills area.· Did you work

17· ·in the project area generally known as the Horse Heaven

18· ·Hills prior to your involvement with this specific

19· ·project?

20· · · · A. Yes.

21· · · · Q. What work did you do in the vicinity of the

22· ·project area?

23· · · · A. There were three other renewable projects on

24· ·that landscape before Horse Heaven so I had been up

25· ·there with personnel from those projects to look at

http://www.litigationservices.com


Page 25
·1· ·those sites.

·2· · · · Q. When you say "three other renewable projects,"

·3· ·did any of those projects move forward?

·4· · · · A. Yes.· They all became the Horse Heaven Hills

·5· ·project.

·6· · · · Q. Did you work in the project area before your

·7· ·involvement with those three renewable projects?

·8· · · · A. Give me a moment to recollect here.· I don't

·9· ·recall.

10· · · · Q. Okay.· What were your job responsibilities as

11· ·the area habitat biologist for Benton and Franklin

12· ·Counties?

13· · · · A. To work with the local governments to make

14· ·recommendations for them to implement and use their

15· ·critical area ordinances for the protection of and

16· ·conservation of fish and wildlife areas, wetlands, steep

17· ·slopes, things like that.· So it was as a technical

18· ·advisory role.

19· · · · Q. Is it your understanding the Horse Heaven Hills

20· ·is within a fish and wildlife habitat conservation area

21· ·under Benton County's critical areas ordinance?

22· · · · A. I would like to see a map first.

23· · · · Q. Okay.· As area habitat biologist for Benton and

24· ·Franklin Counties, what was your understanding regarding

25· ·which wildlife species and habitat would be of concern
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·1· ·for new renewable energy developments?

·2· · · · · ·MR. HEAD:· I'm going to object to form on that.

·3· · · · Q. (By Ms. Voelekers)· Okay.· Please answer the

·4· ·question.

·5· · · · A. Okay.· Can you repeat the question, please?

·6· · · · · ·MS. VOELEKERS:· Can you repeat the question,

·7· ·please, Dani?

·8· · · · · · · (Wherein the reporter read back.)

·9· · · · A. Again, a broad question.· The first few things

10· ·that come to mind for habitats are shrub-steppe habitats

11· ·or any native habitats, so I'm being broad here.· And

12· ·for wildlife, the things that come to mind in Benton and

13· ·Franklin Counties are Townsend's ground squirrels,

14· ·ferruginous hawk, and then a variety of landscape

15· ·connectivity and corridor issues that may include

16· ·jackrabbits and mule deer, things like that.

17· · · · · ·So broadly, those are the categories that I

18· ·would look at when evaluating a project in Benton and

19· ·Franklin Counties as a habitat biologist.

20· · · · Q. Have you reviewed scientific studies regarding

21· ·wildlife species in the vicinity of the project area?

22· · · · A. No.· Well, can you maybe ask the question

23· ·slightly differently or rephrase?· I'm --

24· · · · Q. Yeah.· Have you reviewed any scientific studies

25· ·or data regarding wildlife species that live within the
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·1· ·vicinity of the project area?

·2· · · · A. Yes.· Yeah.

·3· · · · Q. Can you list those?

·4· · · · A. The studies?

·5· · · · Q. Yes.

·6· · · · A. Would be the -- may I ask a question?

·7· · · · Q. Yeah.

·8· · · · A. Studies, can you -- what do you mean by study?

·9· · · · Q. Reports or --

10· · · · A. Thank you.

11· · · · Q. -- data.

12· · · · A. Thank you.

13· · · · · ·The Arid Lands Initiative Report/Study, the

14· ·Washington State Wildlife Habitat Connectivity Study,

15· ·the same connectivity study for the Columbia Plateau.

16· ·The every two-year reports on pronghorn antelope

17· ·surveys, the ferruginous hawk updates and the

18· ·publications by Jim Watson and others related to

19· ·ferruginous hawks.· That's what I recall right now.

20· · · · Q. Is it fair to say that you've reviewed all the

21· ·either pubically-available or internally-created reports

22· ·on wildlife species within the project area?

23· · · · A. "All" is kind of a final word, but yeah, I've

24· ·reviewed a lot, right.· And may I add to the previous

25· ·question when you said reports and studies?
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·1· · · · Q. Yes.

·2· · · · A. There are reports and studies related to the

·3· ·project as well and I don't know if those are, but -- so

·4· ·yes.

·5· · · · Q. Yes.

·6· · · · A. Okay.

·7· · · · Q. As you sit here today, is it fair to say that

·8· ·you cannot recall additional reports or studies about

·9· ·wildlife impacts of the project that you have not

10· ·reviewed in your analysis of the project?

11· · · · A. Please ask that again.· Can you?· Can you -- no,

12· ·just the same way you just asked it.· There was a lot in

13· ·there to me.

14· · · · Q. I hear you.· I don't have it exactly.· I'm going

15· ·to ask Dani to read it out because I don't have it

16· ·written out perfectly.

17· · · · A. Okay.

18· · · · · ·MS. VOELEKERS:· Dani, can you read the question,

19· ·please?

20· · · · · · · (Wherein the reporter read back.)

21· · · · · ·MR. HEAD:· I'm going to object to the form on

22· ·that question.

23· · · · A. I don't recall.

24· · · · Q. (By Ms. Voelekers)· Okay.· When did you first

25· ·engage with the project?
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·1· · · · A. I'm estimating 2020 or 2021.

·2· · · · Q. Has your engagement on the project impacted your

·3· ·understanding regarding the impacts of new solar

·4· ·developments in the Horse Heaven Hills area?

·5· · · · A. Has my engagement -- no, it has not.

·6· · · · Q. Has your engagement on the project impacted your

·7· ·understanding regarding potential impacts of new wind

·8· ·farm developments in the Horse Heaven Hills area?

·9· · · · A. Yes.

10· · · · Q. How so?

11· · · · A. It brought to light the sensitivities of

12· ·shrub-steppe habitat and ferruginous hawk nesting

13· ·territories in the Horse Heaven Hills.

14· · · · Q. And did you say that the new area habitat

15· ·biologist for Benton and Franklin Counties is Troy

16· ·Maikis?

17· · · · A. Yes.

18· · · · Q. Has Troy Maikis been engaged on the project

19· ·since becoming the area habitat biologist?

20· · · · A. Engaged?· No.

21· · · · Q. Have you discussed the project with Troy Maikis?

22· · · · A. Likely.

23· · · · Q. Do you recall discussing the project with Troy

24· ·Maikis?

25· · · · A. Yes.· May I add a bit more to that?
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·1· · · · Q. Please.

·2· · · · A. I want to clarify.· Troy is also a new employee,

·3· ·so my interactions with him related to the project is

·4· ·informational.· This is in your area of responsibility,

·5· ·Benton and Franklin Counties, and there's a project here

·6· ·that you may hear about, because he's interacting with

·7· ·all the city planners and people like that.· So it's

·8· ·basically as a need -- an aware -- an awareness

·9· ·discussion, not a detailed discussion, if that...

10· · · · Q. When was he hired?

11· · · · A. Last summer.

12· · · · Q. Last summer?

13· · · · A. Yes.

14· · · · Q. And it's part of your role as lead habitat and

15· ·solar -- or lead planner for habitat and solar to make

16· ·sure that other staff at WDFW are aware of those

17· ·projects and how they might need to pay attention to

18· ·them?

19· · · · A. Certainly.· Yes.· Yes.

20· · · · Q. Before we talk more about the project itself, I

21· ·would like to talk about your general process for

22· ·engaging new projects or new wind and solar

23· ·developments.

24· · · · A. Okay.

25· · · · Q. When do you usually receive notice of a
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·1· ·renewable energy development?

·2· · · · A. We, WDFW, receives notice when our -- primarily,

·3· ·we receive notice when our priority habitat and species

·4· ·office in Olympia receives a request for data --

·5· ·sensitive data associated with a renewable area.· Those

·6· ·requests usually will need to include a shape file so

·7· ·that we know what area to give them data for.

·8· · · · · ·When that information goes to Olympia, they send

·9· ·us an email saying, We've just processed this request

10· ·for information, here's the shape file.· So that's

11· ·primarily how we hear about these projects.

12· · · · Q. So is it fair to say that you learn of new

13· ·renewable energy projects shortly after an applicant

14· ·contacts WDFW?

15· · · · A. Yes.

16· · · · Q. What is your level of engagement with the

17· ·project initially -- sorry -- with any renewable energy

18· ·project?

19· · · · A. Initially, there's -- initially.· Initially.

20· ·That's -- there's an introductory meeting that the

21· ·project will reach out to us and say, We would like to

22· ·introduce the project to you, we've -- and that's how it

23· ·happens.

24· · · · Q. So your engagement on projects starts with a

25· ·introductory with the project applicant?
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·1· · · · A. Yes.

·2· · · · Q. When do you usually receive first drafts or

·3· ·initial mitigation plans for any project?

·4· · · · A. Each project is slightly different on their

·5· ·timelines so it's hard to just give a general response

·6· ·on that.· But typically about a year after our initial

·7· ·introductory meeting something is produced by the

·8· ·project that requires our review input on.

·9· · · · Q. Are there any steps that you generally take

10· ·between the initial meeting and the first draft

11· ·mitigation plan?

12· · · · A. Yes.

13· · · · Q. Can you please explain those steps?

14· · · · A. There's a -- if I could just back up to the

15· ·shape file data request, because that really kicks off

16· ·the process.· So there's a -- there's an internal

17· ·discussion about the project and the shape file location

18· ·and data.· We want -- as we talked about earlier, we

19· ·want WDFW staff to be aware of these projects and what's

20· ·happening in their particular area of responsibility.

21· · · · · ·So there's internal coordination and there may

22· ·be a couple of small virtual meetings internally about

23· ·the project just to say, you know, Can we get your

24· ·initial feedback, is there anything that we need to be

25· ·aware of?· "We" being me, Emily, Michelle, perhaps Ben,
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·1· ·maybe Michael, need to be aware of that -- you know, if

·2· ·it's a sensitive area, if not.· So that kicks off that.

·3· ·And then we get that feedback in, the three of us do,

·4· ·and we keep it in a file, right?

·5· · · · · ·And then there's a period of quietness for that

·6· ·particular project, there's other things going on.· And

·7· ·then we'll get the request for the, you know, the

·8· ·introductory meeting, and we'll participate in that, and

·9· ·we'll see more about the project.· We'll see if maybe

10· ·they've done a round of surveys or not.· And then it's a

11· ·meet and greet, you know, with the project and their

12· ·consultants.

13· · · · · ·And then we'll say, Yeah, we look forward to

14· ·working with you.· There could be -- the permitting

15· ·authority might be part of that meeting, it could be a

16· ·county permitter or it could be an EFSEC project.· So

17· ·there's all kind of meeting and greeting going on.

18· · · · · ·And then depending on project speed and

19· ·timelines, there could be a quiet period again, or we

20· ·could just start moving right into reviewing reports and

21· ·documents.· And all the while we're doing internal

22· ·coordination to keep WDFW staff up to speed on any

23· ·issues.· And, you know, just keeps chunking along.

24· ·That's kind of a broad overview of how each project

25· ·works.
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·1· · · · Q. For projects that are not going through EFSEC's

·2· ·screening process, do other regulators also join those

·3· ·intro meetings?

·4· · · · A. You said "other regulators"?

·5· · · · Q. Yes.

·6· · · · A. Yeah.· County permitting staff.· So yeah,

·7· ·because the project would be going through county

·8· ·permitting.

·9· · · · Q. Correct.

10· · · · A. So the planners would be on there and things

11· ·like that from the county, yes.

12· · · · Q. So these intro meetings are not just between

13· ·WDFW and the project applicant?

14· · · · A. No.· But sometimes they might be, but most of

15· ·the times I do recall there's other folks involved,

16· ·because we all want to -- we all want to be on the same

17· ·page as the project moves forward, you know.· So it's

18· ·important to have those folks there.

19· · · · Q. And the permitting agency, county or EFSEC, has

20· ·the opportunity to ask questions of WDFW during these

21· ·meetings?

22· · · · A. Oh, certainly.· Yes.· It's a very interactive

23· ·and active exchange even post meeting, you know, just

24· ·to -- for clarification, to make sure we're on the same

25· ·page -- pages, yeah.
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·1· · · · Q. Do these -- I'm going to use the word

·2· ·collaborative, if that's accurate here --

·3· · · · A. Uh-huh.

·4· · · · Q. Would you characterize it as collaborative

·5· ·meetings?

·6· · · · A. Parts of it, yes.

·7· · · · Q. Do these collaborative meetings continue after

·8· ·an application has been submitted to either a county or

·9· ·EFSEC?

10· · · · A. Collaborative -- yes, in a sense.· I mean, we --

11· ·at these intro meetings, it's a larger group, let's say.

12· ·And as we start moving down towards project

13· ·implementation, there may be meetings related to more

14· ·habitat issues so there's more habitat people in there,

15· ·let's say.· There may be another meeting scheduled

16· ·that's more related to wildlife so we might have some

17· ·more wildlife staff involved that wouldn't necessarily

18· ·be involved in the habitat.· There may be a meeting

19· ·about discussion much later on that wouldn't sometimes

20· ·have the people related to wildlife in it.

21· · · · · ·So there's kind of these smaller groups, but

22· ·again, it's usually there's a lot of the same personnel

23· ·in them, like it might be the same EFSEC person all the

24· ·time because they're leading it.· I'm always the same

25· ·person for WDFW or it could be Michelle or Emily now.
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·1· ·But yeah.· Yeah.· There does seem to be some people that

·2· ·peel off, you know, as we get more focused.

·3· · · · Q. Is it -- yeah, so it fair to say that those

·4· ·become -- those meetings between the applicant, the

·5· ·regulator, and WDFW become more focused on specific

·6· ·issues?

·7· · · · A. Yes, they can.· Yes.

·8· · · · Q. In your experience, does your involvement on

·9· ·behalf of WDFW in these earlier discussions benefit the

10· ·regulator?

11· · · · A. Yes.

12· · · · Q. In your experience, does your involvement in

13· ·these earlier discussions benefit the applicant?

14· · · · A. Yes.

15· · · · Q. How so?

16· · · · A. Well, from a regulator perspective, they -- I

17· ·guess characterizing it broadly, they're not biologists,

18· ·so they appreciate your input, our recommendations, our

19· ·technical advice, so they appreciate that so they can

20· ·get -- I don't know, to see how the regulations fit in

21· ·with what we're saying about wildlife and habitat.

22· · · · · ·And how does the project benefit?· They hear our

23· ·concerns up front, as soon -- well, as soon as we can

24· ·deliver them, you know.· So I think that that benefits

25· ·them because they know what our issues are.
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·1· · · · Q. Are there times when the concerns that you are

·2· ·identifying on behalf of WDFW change throughout this

·3· ·process, this dialogue with the applicant?

·4· · · · A. Yes, they have changed.

·5· · · · Q. In what ways might your representation of WDFW's

·6· ·concerns change?

·7· · · · A. Based on science and sound biology, there's

·8· ·reports, studies that are probably going on right now

·9· ·that would inform our decisions in the next couple

10· ·years.· And so best available science happens when it

11· ·happens, you know, and we need to rely on it.· So that's

12· ·how it might change.

13· · · · · ·We might say initially -- I mean, it could just

14· ·be because the data is better.· The science is out

15· ·there.· It's been peer reviewed, you know.

16· · · · Q. Would the concerns that you are identifying as a

17· ·lead planner also potentially change as details of any

18· ·specific project become more clear?

19· · · · A. Details about the project, like?

20· · · · Q. If a project design changes or is clarified

21· ·throughout this pre- and post-application process --

22· · · · A. Uh-huh.

23· · · · Q. -- would it be fair for that to also impact the

24· ·concerns that you may be voicing on behalf of WDFW?

25· · · · A. Thank you for that clarification.· Yes, it
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·1· ·would.· Yes.

·2· · · · Q. And why is that?

·3· · · · A. If the project changes, it changes how we

·4· ·address impacts and what areas are going to get

·5· ·impacted, so yeah, that's how it changes.

·6· · · · Q. Do you provide input to project applicants that

·7· ·include any recommendations for changes to project

·8· ·designs?

·9· · · · A. Yes.

10· · · · Q. In what ways?

11· · · · A. We -- we would recommend -- we make

12· ·recommendations, that's our role, is to make

13· ·recommendations to the permitting authority, not to the

14· ·project.· We make it to the permitting authority.· It's

15· ·their role to somehow implement that -- or anyway.· We

16· ·might make recommendations to avoid sensitive wildlife

17· ·and habitats.· Could you re-site the project in this

18· ·area to avoid that over there?

19· · · · Q. So discussions about potential alterations to

20· ·the project happen in meetings that involve the

21· ·applicant but are made to the regulating agency by WDFW?

22· · · · A. Yes.· Yes.

23· · · · Q. When you are reviewing proposed mitigation plans

24· ·for projects, who all do you consult with to determine

25· ·the adequacy of a mitigation plan?
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·1· · · · A. Depending on the habitats and wildlife impacted,

·2· ·it could be a variety of WDFW staff.· I would typically

·3· ·include the local wildlife biologist as well as the

·4· ·local habitat biologist because they have expert

·5· ·knowledge of their areas.· I typically include habitat

·6· ·program managers for an area and/or their deputy or

·7· ·assistant.· Sometimes I include regional directors.

·8· ·Sometimes I include Ben and Michael.

·9· · · · Q. I believe everyone that you just listed is a

10· ·member of WDFW; is that correct?

11· · · · A. That is correct.

12· · · · Q. Who do you consult with outside of WDFW when you

13· ·are evaluating the adequacy of a mitigation plan?

14· · · · A. Adequacy of mitigation plan, who do I go

15· ·outside -- generally no one.

16· · · · Q. Do you have the ability to consult with subject

17· ·matter experts outside of WDFW?

18· · · · A. Yes, I would consider them subject matter

19· ·experts.

20· · · · Q. Who would you consider subject matter experts?

21· · · · A. This is -- maybe we can rephrase the question.

22· ·I -- I'm a little bit confused by --

23· · · · Q. Let me say the question again and then --

24· · · · A. Okay.

25· · · · Q. Do you have the ability to consult with any
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·1· ·subject matter expert outside of WDFW?

·2· · · · A. Yes, I have the ability to do that.

·3· · · · Q. Okay.· Have you ever?

·4· · · · A. Yes.· Yes.· Yes.

·5· · · · Q. Okay.· So is it accurate to say that your

·6· ·general practice is to consult internally within WDFW

·7· ·regarding mitigation plans, but there are times where

·8· ·you have consulted with a subject matter outside of

·9· ·WDFW?

10· · · · A. Yes.

11· · · · Q. Specifically for your review of mitigation

12· ·plans?

13· · · · A. Yes.

14· · · · Q. Are there any constraints on your ability to

15· ·consult with subject matter experts outside of the

16· ·agency?

17· · · · A. Yes.

18· · · · Q. What are those constraints?

19· · · · A. The one primary constraint that comes to mind is

20· ·that mitigation discussions are sensitive, and we're

21· ·talking about habitat and wildlife -- primarily habitat

22· ·impacts that may include sensitive wildlife, that's why

23· ·it's primarily done internally.· We're the agency that's

24· ·making recommendations to protect and conserve

25· ·Washington's fish and wildlife resources.
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·1· · · · · ·Anyone that I would talk with outside the agency

·2· ·would be someone who typically is related to where can

·3· ·we mitigate at, do you know of any areas, what is your

·4· ·agency's or your organization's view for that landscape,

·5· ·your conservation areas, just so that we can kind of

·6· ·make offers and alternatives of how mitigation might go

·7· ·for a project.· That's it.

·8· · · · · ·But it's the outside consultation or the outside

·9· ·visiting with subject matter experts -- I consider them

10· ·subject matter experts -- has been extremely limited

11· ·because of the sensitive nature of the discussion about

12· ·mitigation.

13· · · · Q. And when you use the term "subject matter

14· ·experts," what do you understand that to encompass?

15· · · · A. To me it's -- again, it's my definition, right,

16· ·on this one.· But it's someone who I hold in high regard

17· ·because of their position in the organization or group

18· ·they work with and their vision, the way they have

19· ·conducted their business to have a vision, a long-term

20· ·vision for a landscape conservation, so just...

21· · · · Q. And that could be a private or public entity?

22· · · · A. Yes.

23· · · · Q. Are you including tribes within that definition

24· ·of subject matter experts?

25· · · · A. That's a very good question and I don't recall,
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·1· ·but -- that's a very good question.

·2· · · · Q. Do you consider tribes to be subject matter

·3· ·experts on wildlife and habitat impacts?

·4· · · · A. Yes.

·5· · · · Q. Do you understand yourself to be constrained at

·6· ·all in your ability to consult with tribes when

·7· ·reviewing mitigation plans?

·8· · · · A. Yes.

·9· · · · Q. How so?

10· · · · A. I'm very sensitive to the government-to-

11· ·government relationship that the State of Washington has

12· ·with tribes.· I've worked a long time in the Pacific

13· ·Islands and worked a lot here with tribes before I

14· ·became with Washington's WDFW.· I appreciate the field-

15· ·level interactions I've had with tribal members

16· ·specifically -- well, mostly Yakama.· And we have shared

17· ·some information about projects, pronghorn and wildlife

18· ·in general for this area, but really sensitive to that

19· ·government-to-government thing that I just -- I'm a

20· ·field-level guy that would like to visit more with folks

21· ·about issues in this area but feel slightly constrained

22· ·because I don't want to run afoul of that relationship,

23· ·that's all, you know.

24· · · · Q. Do you feel constrained at all by an applicant's

25· ·concern about sharing of sensitive information with
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·1· ·tribes?

·2· · · · A. Applicant sharing, can you --

·3· · · · Q. Do you feel constrained at all by a -- so we're

·4· ·still taking generally, not about this project.· In

·5· ·general, do you feel constraint in your ability to

·6· ·discuss mitigation plans with tribes because of any

·7· ·concern by applicants on the sharing of sensitive

·8· ·information?

·9· · · · A. I don't recall I have heard any concerns from an

10· ·applicant.· But do I have a concern sharing sensitive

11· ·mitigation information with anyone?· Yes.· Yes.

12· · · · Q. Okay.· So that's not specific to sharing

13· ·information with tribal governments?

14· · · · A. Correct.

15· · · · Q. So I was going to use the word "consult."

16· · · · A. Okay.

17· · · · Q. But I want to take a minute here because I want

18· ·to use consultation informally.

19· · · · A. Okay.

20· · · · Q. And I understand that you have had a lot of

21· ·conversations with the Yakama Nation staff and

22· ·leadership at certain points.· So when I say "consult"

23· ·today, I'm talking about informal, technical-level

24· ·conversations with tribal staff.

25· · · · A. Yes.
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·1· · · · Q. Or individual tribal members.

·2· · · · A. Yes.

·3· · · · Q. Okay.· So at what point do you generally consult

·4· ·informally with potentially-impacted tribes or tribal

·5· ·communities specifically regarding mitigation plans.

·6· · · · A. I don't recall I have ever shared mitigation

·7· ·plan information with the tribe, any tribe.

·8· · · · Q. What is your understanding about when tribes or

·9· ·tribal communities become aware of proposed mitigation

10· ·plans for projects?

11· · · · A. I am not aware of when that might happen.

12· · · · Q. So in your role evaluating -- this is going to

13· ·be my last question and then we'll take a break.

14· ·Actually, you know what?· Let's take a break and then

15· ·I'll come back to this.

16· · · · A. Okay.

17· · · · · ·MS. VOELEKERS:· Let's go off the record.

18· · · · · · · · · (A short recess was had.)

19· · · · · ·MS. VOELEKERS:· We can go back on the record.

20· ·Thank you.

21· · · · Q. (By Ms. Voelekers)· So before the break, we were

22· ·talking about your review of mitigation plans for

23· ·projects.

24· · · · A. Uh-huh.

25· · · · Q. Have you on any project discussed mitigation
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·1· ·plans with any staff member of the Confederated Tribes

·2· ·and Bands of the Yakama Nation?

·3· · · · A. I don't recall.

·4· · · · Q. Is it fair to say that it's not your general

·5· ·practice to consult -- discuss mitigation plans with

·6· ·staff for the Confederated Tribes and Bands of the

·7· ·Yakama Nation?

·8· · · · A. That's correct.

·9· · · · Q. When mitigation plans for a particular project

10· ·involve monetary compensation, how is the amount of

11· ·compensation determined?

12· · · · A. It is determined based on the acres impacted

13· ·times a ratio, which is dependent upon habitat type,

14· ·times an average per acre value of recent land sales in

15· ·the recent area -- in the area.

16· · · · Q. When mitigation plans for projects involve

17· ·monetary compensation, who receives that compensation

18· ·generally?

19· · · · A. A third party.

20· · · · Q. Can you explain how that works?

21· · · · A. Certainly.· WDFW does not accept mitigation

22· ·monies.· So with all the folks we've been involved with,

23· ·the permitting authority, whether it be a county or

24· ·EFSEC, perhaps the project as well, we let them know

25· ·that we don't accept money, but here's the mitigation
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·1· ·formula based on the impacts, do you know of any third

·2· ·party in the area?· Could be a conservation district,

·3· ·nature conservancy we have afoot here, any other

·4· ·conservation groups, so that's kind of how we do the

·5· ·discussion.

·6· · · · · ·We try to find a group that will accept the

·7· ·money, but then continue to work with us and perhaps the

·8· ·project or someone to make sure we get that money

·9· ·implemented on the landscape to mitigate for the impacts

10· ·of the project.

11· · · · Q. So it is fair to say that the general purpose of

12· ·monetary compensation within mitigation plans is to

13· ·purchase or preserve conservation easements?

14· · · · A. I think conservation easements would be one of

15· ·the tools or one of the outcomes.· It could be outright

16· ·acquisition of the land, which would again go to a third

17· ·party.· It could be a -- conservation easements are

18· ·typically with the landowner for a long period of time,

19· ·so they could receive monetary compensation to conserve

20· ·their landscape.· So yeah, we try to keep everything

21· ·available because we never know what we're going to land

22· ·on because it's very challenging to work through the

23· ·mitigation negotiations and then get to a final agreed

24· ·upon outcome.· We want everything to be available just

25· ·because conditions change and people change and things
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·1· ·like that.

·2· · · · Q. And you might identify a potential acquisition

·3· ·or easement that then is no longer available by the time

·4· ·the project is permitted?

·5· · · · A. Yes.

·6· · · · Q. So generally speaking, in your experience, does

·7· ·part of mitigation plan development include identifying

·8· ·multiple options for replacement habitat?

·9· · · · A. Yes.

10· · · · Q. In your experience, do mitigation plans

11· ·generally include specific criteria to ensure that

12· ·mitigation habitat provides actual mitigation?

13· · · · A. It's a yes and a no.· It really is.

14· · · · Q. Can you explain further?

15· · · · A. Certainly.· We -- it -- it's difficult.· We're

16· ·talking about landscapes that take decades to recover,

17· ·decades, you know.· So the impact happens and the

18· ·outcomes are very important.

19· · · · · ·So we have become more specific about what we

20· ·would like to see as an outcome from -- from a potential

21· ·impact in the mitigation language, like how are we going

22· ·to work towards this mitigation?· We need to see

23· ·something on the landscape.· It's not just money in an

24· ·account, but how are we going to get something on the

25· ·landscape?· So we've become a little bit more specific
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·1· ·about that.· But again, our role is to make

·2· ·recommendations.

·3· · · · Q. That conversation about how to realize

·4· ·mitigation on the landscape is happening in these

·5· ·coordination meetings that occur between the applicant,

·6· ·the regulator, and WDFW?

·7· · · · A. Some or all of those people may be in the

·8· ·discussions, yes.

·9· · · · Q. Were you a contributor to WDFW's 2009 Wind Power

10· ·Guidelines?

11· · · · A. Yes.

12· · · · Q. Are the recommended mitigation measures in those

13· ·guidelines transferrable to solar projects?

14· · · · A. Yes and no.

15· · · · Q. How so?

16· · · · A. Yes in the types of habitats and general

17· ·mitigation ratios are still fairly consistent with the

18· ·solar projects.· The types of mitigation, as we just

19· ·discussed, having all those types available to realize

20· ·it on the landscape, whether it be acquisition,

21· ·conservation easements, monetary, that's still

22· ·consistent.· But the impacts are very different between

23· ·wind and solar, so that's what's different.

24· · · · Q. So is it fair to say that the recommended

25· ·mitigation in those guidelines is not transferable
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·1· ·directly to solar projects because the impacts of solar

·2· ·are different than the impacts of wind?

·3· · · · A. Generally, yes.· Yes.

·4· · · · Q. Can you describe further how those impacts are

·5· ·different?

·6· · · · A. The one that comes to mind -- the impacts are

·7· ·different.· So we have there's temporary and permanent

·8· ·impacts, both projects have those.· Temporary means it

·9· ·can be fixed in the next several years, permanent means

10· ·it's gone forever.· And then there's a different

11· ·category for solar, which is called we have modified or

12· ·altered impacts, which is the area that's underneath the

13· ·panels.· There's still science out on that, you know,

14· ·things change when you shade things.

15· · · · · ·Kind of lost sight of the question there.· Can

16· ·you -- no, I mean, you don't have it written down,

17· ·that's -- please, I've -- what was the question?

18· · · · · ·MS. VOELEKERS:· Dani, can you please repeat the

19· ·question?

20· · · · · · · (Wherein the reporter read back.)

21· · · · A. Oh, it was an easy question.· Thank you.· How

22· ·the impacts are different.

23· · · · · ·Yeah.· And so wind projects tend to be larger,

24· ·the landscape still remains open.· There's no fence up,

25· ·as compared to a solar project which has a fence up.· So
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·1· ·wind projects are across a larger landscape; solar

·2· ·projects are in a concentrated area.

·3· · · · · ·Solar -- wind projects still allow farming up to

·4· ·the turbines.· They still allow public access, if

·5· ·needed, for hunting or recreation.· Solar projects don't

·6· ·allow any of that.· It's fenced in, it's not farmed, and

·7· ·there's no more public access.· So those are some of the

·8· ·differences.

·9· · · · Q. Is WDFW in the process of developing mitigation

10· ·guidelines specific to solar development?

11· · · · A. Yes.· But you said mitigation guidelines,

12· ·correct?· I believe that was what you said.

13· · · · Q. I did.

14· · · · A. Okay.· I heard two questions there.

15· · · · Q. Yeah.

16· · · · A. That's why I kind of paused.

17· · · · Q. Okay.· What guidance, if any, is WDFW in the

18· ·process of creating regarding solar development?

19· · · · A. We are in the discussion phase, very, very

20· ·early, very initially about developing solar guidelines.

21· · · · Q. And based upon those initial discussions, what

22· ·topics would those guidelines address?

23· · · · A. They generally address an introduction, solar in

24· ·Washington State, impacts, different types of impacts as

25· ·we just talked about, there would probably be a section
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·1· ·on mitigation.· Generally those topics.

·2· · · · Q. To your knowledge, would those guidelines

·3· ·include discussion about siting suitability for solar

·4· ·developments?

·5· · · · A. I think that -- that could be on the agenda,

·6· ·yes, to talk about, I think that would be a reasonable

·7· ·topic.

·8· · · · Q. Have you engaged on the Least Conflict Solar

·9· ·Siting work being conducted by Washington State

10· ·University?

11· · · · A. Yes.

12· · · · Q. Do you have any concern about the absence of the

13· ·mapping of water resource impacts in that solar siting

14· ·least conflict report?

15· · · · A. Absence of water resources?

16· · · · Q. Yes.· Are you familiar with the lack of mapping

17· ·for impacts to water resources in that report?

18· · · · A. The least conflict doesn't show impacts.· It

19· ·shows areas that are of concern or have a sensitivity to

20· ·stakeholders.· So we're not -- and I work primarily with

21· ·the conservation group, and we do have layers in there

22· ·that show third or fourth order water resources and

23· ·wetlands that are -- were included in the map because

24· ·they are areas of concern or conservation issues from

25· ·some of our stakeholders.
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·1· · · · Q. For habitat?

·2· · · · A. Yes.

·3· · · · Q. Yeah.· Okay.· Let's shift gears to the project

·4· ·itself.

·5· · · · A. Okay.

·6· · · · Q. How did you first become aware of the project?

·7· · · · A. First became aware either through an

·8· ·introductory meeting with the project and the

·9· ·consultants or through EFSEC and their public

10· ·announcement that an application had been filed.

11· · · · Q. Were you not involved in the project before an

12· ·application was filed with EFSEC?

13· · · · A. I don't recall.

14· · · · Q. Okay.

15· · · · A. I was involved with the three other projects up

16· ·there that became the Horse Heaven so it's kind of a --

17· ·I mean, I've been involved for a while.

18· · · · Q. So can you please tell me about the other -- the

19· ·first three projects that became EFSEC?

20· · · · A. The first -- as I recall, one was called Four

21· ·Mile, the other one was Badger Canyon, and I can't

22· ·recall the middle one, if -- anyway, my recollection was

23· ·that I had visited up on site with two or three

24· ·different projects, some of the same consultants and

25· ·some different consultants for wind projects in the
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·1· ·Horse Heaven Hills.

·2· · · · · ·As I described earlier, we had those initials

·3· ·contacts, maybe a field meeting, and then things go

·4· ·quiet, and it went quiet for a long time.· Some of those

·5· ·first visits were from 20 -- I was looking back at some

·6· ·reports yesterday, I would think that I maybe first

·7· ·visited with some of those projects in 2016 or 2017 up

·8· ·there, maybe even a year earlier than that.· And then it

·9· ·went quiet until Horse Heaven Hills became known, which

10· ·was, to me, maybe was in 2020.

11· · · · Q. And at that point, were you communicating with

12· ·Scout as the applicant for the project?

13· · · · A. At what time, when it became Horse Heaven?· Yes.

14· · · · Q. Yes.

15· · · · A. Yes.

16· · · · Q. Who were your main points of contact with Scout

17· ·regarding the project?

18· · · · A. We should step back here, because it's an EFSEC

19· ·project and the protocol is to go through EFSEC to visit

20· ·with Scout.· There may have been a meeting, I seem to

21· ·maybe recollect one maybe where it was just me and maybe

22· ·the consultant and Scout, but my recollection is EFSEC

23· ·has always been involved with every bit of those.· So

24· ·it's rare.· Does it happen that I reach out directly to

25· ·the project?· Yes, because I work with their
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·1· ·consultants, and we may be quickly swapping some data or

·2· ·some issues, right?· But primarily, it's through EFSEC

·3· ·so...

·4· · · · Q. Okay.· So but to the extent that you have

·5· ·communicated directly with Scout or their consultants,

·6· ·who have you spoken with or who have been your points of

·7· ·contact?

·8· · · · A. At the project is Erik Jansen with West.· He's

·9· ·my primary person.

10· · · · Q. And has he been your primary point of contact

11· ·for Scout since 2020?

12· · · · A. I don't -- I don't know if he was the one that

13· ·West was using when the project first started, but he's

14· ·the one I had the most history with out there.· And

15· ·again, I would like to say I don't -- we don't talk or

16· ·visit a lot on this project, but we have, you know.

17· · · · Q. Who has been your most -- sorry.

18· · · · · Since you first learned of the project in its

19· ·2020 design we'll say, its --

20· · · · A. Yes.

21· · · · Q. -- design as the Horse Heaven Hills project --

22· · · · A. Uh-huh.

23· · · · Q. -- have you had concerns about potential impacts

24· ·to wildlife species?

25· · · · A. Yes.
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·1· · · · Q. What are those concerns?

·2· · · · A. The -- the two that just come to mind real quick

·3· ·are impacts to ferruginous hawk and then the impacts to

·4· ·the connectivity for a variety of shrub-steppe animals,

·5· ·Townsend's ground squirrels, maybe jackrabbits, mule

·6· ·deer, things like that, and impacts to pronghorn

·7· ·antelope.

·8· · · · Q. Since you first learned of the project as it is

·9· ·now Horse Heaven Hills, have you had additional concerns

10· ·about impacts to the habitat?

11· · · · A. Additional concerns beyond our original?

12· · · · Q. Beyond what you just listed of the species

13· ·themselves.

14· · · · A. I believe the question before you asked about

15· ·wildlife and now you're asking about habitat, right?

16· · · · Q. Yes.

17· · · · A. Has there been -- we still remain concerned

18· ·about the connectivity, which is not really a habitat

19· ·issues but it is.· But specific habitats, yeah, we're

20· ·concerned about shrub-steppe habitat up in that

21· ·landscape.

22· · · · Q. Has your concern about potential impacts to

23· ·wildlife or -- and habitat led you to propose design

24· ·alterations to the project?

25· · · · A. Yes.
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·1· · · · Q. Why?

·2· · · · A. Part of our job as -- you know, serving as a --

·3· ·working with EFSEC is to provide recommendations to

·4· ·them.· Washington State Department of Fish and Wildlife

·5· ·supports renewable energy, and our role is to find --

·6· ·we're trying to recommend workable solutions.· So our

·7· ·alternatives that we talked about, we prepared,

·8· ·submitted, or whatever, were done with that in mind.

·9· ·Renewable is -- could be on the landscape but we believe

10· ·there were ways to site the project to reduce impacts to

11· ·habitats and wildlife that would provide some

12· ·conservation and preservation for them, while also

13· ·allowing for renewable energy to occur on the

14· ·landscaping.

15· · · · Q. How many different alternative project designs

16· ·have you proposed?

17· · · · A. At least one.

18· · · · Q. Can you please describe that in general terms?

19· · · · A. In our original comment letter to EFSEC, we

20· ·recommended or made the recommendation for an

21· ·alternative layout that would include mostly solar on

22· ·the south -- southwest side of the project and maybe

23· ·have to acquire additional lands.· But just to take it

24· ·off the ridge line, take it away from the corridors and

25· ·connectivity, keep it away from the uplifted and draft
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·1· ·areas where raptors use.

·2· · · · Q. Have you been involved in discussions about any

·3· ·other alternative designs?

·4· · · · A. Yes.

·5· · · · Q. Can you please describe them?

·6· · · · A. Alternative designs, the project said they will

·7· ·be using 244 or 150 machines up on the landscape, which

·8· ·it makes a difference on impact analysis and things like

·9· ·that.· In the spirit of negotiation and finding a middle

10· ·ground, we made a recommendation for removing turbines

11· ·within ferruginous hawk core nesting areas, mitigating

12· ·habitat through the central portion of the property just

13· ·to the west of the highway, allowing wind turbines to be

14· ·there but to maybe boost the habitat up through maybe

15· ·some enhancements to maintain a connectivity area

16· ·through the project, so that's another one we came up

17· ·with.

18· · · · Q. Is it fair to say that you proposed that first

19· ·one that you talked about about mostly having the

20· ·project be solar on the southwest side and fully

21· ·removing from the ridge line --

22· · · · A. Uh-huh.

23· · · · Q. -- that's one design alternative?

24· · · · A. Yes.

25· · · · Q. But then you also suggested additional
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·1· ·modifications if the design alternative -- if that was

·2· ·not acceptable so that the project could still have a

·3· ·less impact on the habitat?

·4· · · · A. Yes.

·5· · · · Q. I guess what I'm getting at is these aren't two

·6· ·separate designs that you've proposed on behalf of WDFW?

·7· · · · A. They are -- well, that's a good point.· Two

·8· ·separate, at the time, yes.· But now, I mean, it's like

·9· ·our mitigation, we would like to keep things available,

10· ·right?· So we felt we offered some changes that could be

11· ·useful for the project to consider that would provide

12· ·conservation as well as renewables, so they're not

13· ·exclusive but -- or they're not separate.· They could be

14· ·but they are not.

15· · · · · ·I mean, it's we made some suggestions and some

16· ·ideas, and maybe it would spur some creative juices from

17· ·others to say, Well, we could put some solar over there

18· ·but we could do this over here, what do you think of

19· ·that?· It kind of becomes this back and forth of a

20· ·negotiation of about how to resite, change, that's all

21· ·we were trying to prompt or introduce.

22· · · · Q. What was the general timeline of that back and

23· ·forth?

24· · · · A. I don't know.· Well, the first one was the first

25· ·comment letter in 2021 for the solar, and I don't
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·1· ·remember hearing -- I don't recall hearing any feedback

·2· ·on that from anyone inside or outside the agency.

·3· · · · · ·The second, the one about removing turbines from

·4· ·core areas, central conservation area, things like that,

·5· ·2022, I do remember -- I do recall having discussions

·6· ·with EFSEC and the project about those.· But I don't

·7· ·recall hearing anything after that.

·8· · · · Q. Okay.· Were any of your recommended design

·9· ·changes incorporated?

10· · · · A. Not that I can see.

11· · · · Q. Do you know why not?

12· · · · A. No, I don't.

13· · · · Q. Do you have any reason to believe that they will

14· ·be?

15· · · · A. I don't know.· Could I offer some clarification

16· ·on some of the -- I guess the siting and alternatives

17· ·that were brought up?· Through this entire process,

18· ·we're not only providing, like, formal comments that

19· ·have these ideas memorialized in writing, we're also

20· ·exchanging emails at times with EFSEC and the applicant

21· ·about little things to think about or to talk about,

22· ·right?· We may have had field visits.· So there are

23· ·things that we made recommendations to the project to

24· ·EFSEC -- you know, to the project to reduce impacts, and

25· ·they have done those.
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·1· · · · · ·So, you know, like for power line crossings over

·2· ·a canyon, instead of going right through the middle, can

·3· ·you move it way up to the head so we can keep it open

·4· ·more?· I think there were things about maybe resiting

·5· ·some turbines away from ridge line -- or ridge lines a

·6· ·bit to protect potential impacts from raptors.

·7· · · · · ·So along the way, it's very -- it's changing

·8· ·fast, right?· So there are some commitments I did see in

·9· ·some of the documents produced by the project that

10· ·did -- they heard us, right?· But when we go back and

11· ·talk about moving the solar or the no turbines in the

12· ·ferruginous hawk and things like that, no, I don't see

13· ·that.

14· · · · Q. Do you understand that there would be a

15· ·possibility that the project may still move forward on

16· ·the design that includes only 150 turbines?

17· · · · A. Yes.

18· · · · Q. What is the difference between that potential

19· ·design and the current project proposed design?

20· · · · A. Well, there's less turbines.· It's 244 or 150.

21· ·If it goes through at 150, what's the math there?· 94

22· ·fewer turbines on the landscape.

23· · · · Q. Are there any other differences that -- in that

24· ·layout that would change the impact to wildlife habitat?

25· · · · A. Less turbines means less impact on the
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·1· ·landscape.· Is the project still 20-plus miles long?

·2· ·Yes.· Is it still using the same micrositing corridors,

·3· ·those are the corridors they would like to put the

·4· ·turbines in?· Yes.· There is just fewer turbines on the

·5· ·landscape.· But it's the location of those turbines that

·6· ·is of interest to us, because some of those turbines are

·7· ·still within -- even at 150 turbines, some of those

·8· ·turbines are still within core nesting areas for -- or

·9· ·core nesting territories for ferruginous hawk.

10· · · · Q. Is that because the micrositing corridors have

11· ·not been moved?

12· · · · A. Correct.· Yes.

13· · · · Q. So you produced documents in response to a

14· ·subpoena from me.

15· · · · A. Yes.

16· · · · Q. And I also accessed certain documents pubically

17· ·online.

18· · · · A. Yes.

19· · · · Q. I want to talk about a couple exhibits with you

20· ·to make sure I'm working off the correct copy of one of

21· ·your letters.

22· · · · A. Okay.

23· · · · Q. So I'm going to hand you what has been marked as

24· ·Exhibit 1 today.

25· · · · A. Uh-huh.
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·1· · · · · · (Exhibit No. 1 marked for identification.)

·2· · · · Q. Can you take a minute to look at it, please?

·3· · · · · ·MR. HEAD:· Shona, do we have a copy of these?

·4· · · · · ·MS. VOELEKERS:· I emailed them this morning.

·5· · · · · ·MR. HEAD:· I didn't see the numbering.· Sorry.

·6· ·I'm getting a lot of feedback.

·7· · · · · ·MS. VOELEKERS:· Yeah, I think that if everyone

·8· ·could please mute yourselves if you're not speaking,

·9· ·that's what's creating the feedback.

10· · · · · ·MR. HARPER:· Yeah, I also wonder, Shona, if I

11· ·could just ask you to speak out a little bit more.· Your

12· ·voice tends to tail off slightly.· And I'm getting a lot

13· ·of feedback.

14· · · · · ·MR. HEAD:· Oh, that mute just fixed the problem.

15· ·Thank you.

16· · · · · ·MR. HARPER:· Oh, great.

17· · · · · ·MS. VOELEKERS:· Can you hear me better now?

18· · · · · ·MR. HEAD:· Yeah, that is better.· Thank you.

19· · · · · ·MR. HARPER:· That's much better.

20· · · · · ·MS. VOELEKERS:· Okay.· Well, hopefully you can

21· ·still hear Mr. Ritter because I'm hogging the mic.

22· · · · · ·MR. HEAD:· And just for clarity, the document

23· ·we're looking at is 1_WDFW Memo to EFSEC, it's a January

24· ·31, 2023, letter?

25· · · · · ·MS. VOELEKERS:· Yes.
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·1· · · · A. Okay.

·2· · · · Q. (By Ms. Voelekers)· Do you recognize this

·3· ·document?

·4· · · · A. Yes, I do.

·5· · · · Q. What is Exhibit 1?

·6· · · · A. It is Washington Department of Fish and

·7· ·Wildlife's comments on the draft environment impact

·8· ·statement for the Horse Heaven Hills wind, solar, and

·9· ·battery storage project.

10· · · · · ·MS. VOELEKERS:· Okay.· If we could please mark

11· ·this as Exhibit 2.

12· · · · · · (Exhibit No. 2 marked for identification.)

13· · · · Q. (By Ms. Voelekers)· I'm handing you Exhibit 2.

14· ·Can you please review that closely?

15· · · · A. Uh-huh.

16· · · · Q. Do you recognize Exhibit 2?

17· · · · A. Yes, I do.

18· · · · Q. What is Exhibit 2?

19· · · · A. It's the same document, but it has an incorrect

20· ·date on it.

21· · · · Q. Are you the author of both Exhibit 1 and Exhibit

22· ·2?

23· · · · A. Yes, I am.

24· · · · Q. Do you know why the exhibits, Exhibits 1 and

25· ·Exhibit 2, have different dates?
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·1· · · · A. My error.

·2· · · · Q. Which exhibit is the final version of your

·3· ·comment letter to EFSEC regarding the draft

·4· ·environmental impact statement for the project?

·5· · · · A. I would want to compare each one of these

·6· ·exactly and that has redacted or sensitive wildlife

·7· ·information removed so I don't know if those are the

·8· ·same so...

·9· · · · Q. So the redaction was applied by your legal

10· ·counsel.

11· · · · A. Uh-huh.

12· · · · Q. So I don't know what is behind the square.· It

13· ·appears to be the same map that is not redacted on the

14· ·other version.

15· · · · A. Uh-huh.· If you could give me a moment, I'm

16· ·going to --

17· · · · Q. I'm happy to give you a moment.

18· · · · A. Great.· Thank you.

19· · · · · ·They're identical.

20· · · · Q. Okay.· So is it not possible today as you sit

21· ·here to tell which is the final version of this letter?

22· · · · A. This was the final version until I found out I

23· ·had an error on the date only, and then I resubmitted it

24· ·to EFSEC with the correct date.

25· · · · Q. Thank you.· Understood.
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·1· · · · · ·And by "this," you were pointing to Exhibit 2?

·2· · · · A. Which has the incorrect date, which I saw on

·3· ·there.

·4· · · · Q. So Exhibit 2 is the final version of your

·5· ·comment to EFSEC, with the exception of an incorrect

·6· ·date?

·7· · · · A. Correct.

·8· · · · Q. Okay.· Thank you.

·9· · · · · ·MS. MCMAHAN:· Ms. Voelekers, Tim McMahan here.

10· ·If I could just quickly step in for a second.· I just

11· ·want to raise a concern or objection based upon the

12· ·scope of this inquiry and the information you had

13· ·received from AG Jon Thompson this morning.· I'm not

14· ·clear how this is consistent with the sideboard in the

15· ·subpoena that you issued for Mr. Ritter.

16· · · · · ·MS. VOELEKERS:· Okay.· I had a conversation with

17· ·Jon directly this morning and also made comments at the

18· ·beginning of this morning's deposition that I am asking

19· ·Mr. Ritter to authenticate the documents, and I'm not

20· ·asking him about the contents of his communications,

21· ·which is consistent with the subpoena.

22· · · · · ·MR. MCMAHAN:· Okay.· I appreciate that

23· ·clarification, and I believe that is consistent.· Thank

24· ·you.

25· · · · Q. (By Ms. Voelekers)· A number of the documents
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·1· ·that were provided in response to the subpoena included

·2· ·redactions citing to the same RCW as the redaction on

·3· ·Exhibit 1.· Do you recall if the map that is being

·4· ·redacted from Exhibit 1 was shared separately outside of

·5· ·this comment letter with the applicant or the

·6· ·applicants' legal counsel?

·7· · · · A. If it was shared outside our comment letter?

·8· · · · Q. Yes.

·9· · · · A. I don't recall.

10· · · · Q. Okay.· We can move on from these.

11· · · · A. Okay.

12· · · · Q. Thank you for clearing that up.

13· · · · A. You're welcome.

14· · · · Q. So I'd like to talk more in depth about the

15· ·impacts of the project on specific species.· What is

16· ·your understanding of the project's potential impacts to

17· ·the Townsend's ground squirrel?

18· · · · A. Potential impacts are unknown.

19· · · · Q. And why is that?

20· · · · A. Based on my recollection, the project did not do

21· ·Townsend's ground squirrel surveys, therefore, they

22· ·weren't included in any biological report.· And based on

23· ·my own personal knowledge of working in that landscape,

24· ·I'm not sure whether Townsend's ground squirrels are up

25· ·there at all.
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·1· · · · Q. Based upon your professional knowledge, do you

·2· ·have reason to believe that Townsend's ground squirrels

·3· ·occupy the Horse Heaven Hills?

·4· · · · A. Occupy, it's possible.· It's possible.· Our

·5· ·perspective comes from the model data from the

·6· ·Washington Wildlife Connectivity Landscape Study, which

·7· ·showed I believe habitat concentration areas and maybe a

·8· ·least cost pathway for ground squirrels adjacent to

·9· ·across the project site.· So ground squirrel's a

10· ·priority species for Washington State.· So in evaluating

11· ·the project we say, you know, we have some concerns.

12· ·But lacking data, we can't get real specific about those

13· ·concerns.· But we raised the issue.

14· · · · Q. Does model data in your professional opinion

15· ·provide enough information to adequately evaluate the

16· ·project's impact on the Townsend's ground squirrel?

17· · · · A. No, it does not.

18· · · · Q. In your professional opinion, what additional

19· ·information is necessary to adequately evaluate the

20· ·project's impacts on the Townsend's ground squirrel?

21· · · · A. Well, No. 1, actual surveys to find out where

22· ·they are up there, if they are up there, and the extent

23· ·of their colonies.· The other thing would be to talk to

24· ·our internal folks who are responsible for I guess

25· ·overseeing the ground squirrel program.· I know they do
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·1· ·periodic surveys out on the landscape on a coordinated

·2· ·effort.· That model data is from 10-plus years ago, has

·3· ·there been any relook at it or just to get some up-to-

·4· ·date information on the status of ground squirrels in

·5· ·that general area would be very useful.

·6· · · · Q. And is that something that WDFW could assist

·7· ·EFSEC in acquiring if EFSEC requested that information?

·8· · · · A. Yeah, I think that would be -- yes.

·9· · · · Q. What is your understanding of the project's

10· ·potential impacts to the pronghorn antelope?

11· · · · A. Potential impacts unknown.

12· · · · Q. And why is that?

13· · · · A. Well, I'm not a pronghorn or ungulate biologist

14· ·so I don't know.· I rely on information from our

15· ·wildlife biologist, scientific literature, and there's

16· ·not -- I just don't know enough information about it --

17· ·about pronghorn and the impacts a project could have on

18· ·them.

19· · · · Q. Who at WDFW would have that knowledge in order

20· ·to evaluate the impacts on pronghorn antelope?

21· · · · A. I don't -- I don't know.· I have worked with

22· ·Jason Fidorra, who is the local wildlife biologist, and

23· ·he would probably know who to chat with in the agency to

24· ·find out more information.

25· · · · Q. Are you aware of any modifications to the
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·1· ·project that were made to lessen impact to pronghorn

·2· ·antelope?

·3· · · · A. I'm not aware of any, no.

·4· · · · Q. Are you aware of any mitigation measures that

·5· ·are being proposed as a result of impacts to the

·6· ·pronghorn antelope?

·7· · · · A. No.· I'm not aware of any.

·8· · · · Q. In your professional opinion, can EFSEC properly

·9· ·evaluate the project's impacts on pronghorn antelope

10· ·without obtaining additional information?

11· · · · A. I would need to consult internally on that one

12· ·to get a recommendation to EFSEC.· When I say consult, I

13· ·mean visit with or meet with local wildlife biologists.

14· ·Maybe there's a section manager for, you know, game

15· ·species.· You know, we just all talk and say what would

16· ·we -- what would we want to know about the project and

17· ·pronghorns so we could make the best recommendation on

18· ·how to move forward with the issue.· So that's not a

19· ·formal thing when I say "consultation," it's informal

20· ·and it's professional.

21· · · · Q. As you sit here today, is it your professional

22· ·opinion that additional consultation internally within

23· ·WDFW and/or directly with EFSEC is necessary to fully

24· ·evaluate the project's impacts on pronghorn antelope?

25· · · · · ·MR. HEAD:· Object to form.
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·1· · · · A. I think from an agency perspective, it would be

·2· ·very -- it would be a good idea to have that internal

·3· ·discussion and then loop in EFSEC.

·4· · · · Q. (By Ms. Voelekers)· And that has not happened

·5· ·yet to your knowledge with regard to pronghorn antelope?

·6· · · · A. I do recall meeting with EFSEC, I believe Jason

·7· ·was on the call, I believe Jim Watson was because we

·8· ·were going to talk about another issue, and I believe we

·9· ·talked about it.· But so has something happened, yeah,

10· ·but not maybe in the level of detail we needed it to.

11· · · · Q. And was that dialogue regarding impacts on

12· ·pronghorn antelopes solely internal within WDFW?

13· · · · A. No.· No.· It -- there have been a couple -- a

14· ·few -- several discussions about impacts to pronghorn

15· ·and the project.· Some of those have been within WDFW

16· ·and others have been with members of the Yakama Nation.

17· · · · Q. What is your understanding of the project's

18· ·potential impact to striped whipsnakes?

19· · · · A. Unknown.

20· · · · Q. Why is that?

21· · · · A. There's so little information on them in our

22· ·databases, and it's just here in Benton County in

23· ·general that I just don't know.

24· · · · Q. In your professional opinion, should additional

25· ·information or data regarding striped whipsnakes be
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·1· ·obtained?

·2· · · · A. In my opinion, no.· But this is one of those

·3· ·questions, again, where I would loop internally with our

·4· ·herpetologist and Jason, of course, would be involved

·5· ·and say, What do you think, right?

·6· · · · · ·And I'm going to say based on a recent

·7· ·discussion I had on another project, I that think

·8· ·they're going to say, We want more information.· We need

·9· ·to know more about snakes in that landscape before we do

10· ·any -- before we make any other recommendations.

11· · · · Q. What is your understanding of the project's

12· ·potential impacts to sagebrush lizards?

13· · · · A. Again, unknown.· Sagebrush lizard -- unknown.

14· · · · Q. Because the information has not been obtained?

15· · · · A. Well, there's -- sometimes we require site

16· ·specific information.· Let's say, on, like, for

17· ·Townsend's ground squirrels, that would be great to have

18· ·site-specific information.· Sagebrush lizard, we could

19· ·probably since they don't have a huge home range,

20· ·they're a little tighter area they live in, perhaps we

21· ·could -- and I know there is data from other parts of

22· ·the state that talk about habitat requirements and

23· ·diets, all kinds of stuff about sagebrush lizards, could

24· ·we take that information and use it for the project?

25· ·Certainly we could.· They are really associated with
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·1· ·sagebrush.

·2· · · · · ·So to be conservative and to be protective, we

·3· ·would say, Avoid all shrub-steppe, all sagebrush.· That

·4· ·way if there are sagebrush lizards there, we're

·5· ·protecting them.· And what we have done in that regard

·6· ·is we have not invested personnel or finances to go out

·7· ·and survey over 70 -- well, survey a lot of areas within

·8· ·the project that have shrub-steppe on them, we say, Just

·9· ·protect it.· And in doing so, you not only protect the

10· ·sagebrush lizard, you also maybe protect other

11· ·shrub-steppe species too.· Just avoid it.

12· · · · Q. So in the absence of avoidance, is it your

13· ·professional opinion that additional surveys of the

14· ·shrub-steppe habitat within the project area are

15· ·necessary to fully evaluate impacts to potentially-

16· ·impacted species?

17· · · · A. Yes.· I guess to be extremely thorough, yes, you

18· ·could -- yes.

19· · · · Q. Would that be best practice?

20· · · · A. It would be.

21· · · · Q. What is your understanding of the project's

22· ·potential impacts to the American white pelican?

23· · · · A. There are no impacts to the pelican, so I guess

24· ·my understanding is pretty good.

25· · · · Q. And why are there no impacts?
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·1· · · · A. They are a wetland bird species, and while

·2· ·they -- the reports they got from the project, the

·3· ·surveys they did, they did record white pelicans, I

·4· ·don't know how high they were flying, but passing over

·5· ·the project site because, of course, we've got all the

·6· ·rivers around here.· Is it possible they could hit a

·7· ·turbine, possibly.· But generally, impacts are extremely

·8· ·low to white pelicans from the project.

·9· · · · Q. So for white pelicans, you have sufficient

10· ·information to assess the project's potential impacts?

11· · · · A. Generally, yes.· Yes.

12· · · · Q. What is your understanding of the project's

13· ·potential impacts to eagles?

14· · · · A. Again, it's based on the data from the project,

15· ·and our main concern along with the white pelican is

16· ·collisions with turbines during nighttime, inclement, or

17· ·harsh weather conditions, when birds kind of get a

18· ·little confused by the landscape they're flying in.

19· · · · · ·Pelicans -- let me use pelicans as an example.

20· ·There's a lot of pelicans around, right, so -- but with

21· ·eagles, we have -- did you say which particular eagle?

22· · · · Q. No.

23· · · · A. Okay.· You did not.· We have two types that may

24· ·be around here:· Bald eagles and golden eagles.· And

25· ·typically rely -- since the eagles, we typically rely on
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·1· ·information input from the U.S. Fish and Wildlife

·2· ·Service for understanding -- or not for understanding,

·3· ·but for making I guess a federal assessment of impacts

·4· ·and making recommendations.· We make our own

·5· ·recommendations.

·6· · · · · ·But do we have enough information?· Yeah, based

·7· ·on the project's reports, I would use Jim Watson, I also

·8· ·use Jason Fidorra because they kind of got more up to

·9· ·information, and I say, What do you think?· And I say,

10· ·Yes, I do think we have got information to assess

11· ·impacts to those eagles.

12· · · · Q. Are there any potential impacts from the project

13· ·to either eagle species from -- aside from collisions?

14· · · · A. Impacts.· Collisions.· There could be.· There

15· ·could be a loss of prey areas.· For example, if -- this

16· ·is just so we can have some context here.· If a colony

17· ·of Townsend's ground squirrels was found up there,

18· ·ground squirrels represent a prey item for many raptor

19· ·species.· I don't know if bald or golden eagles even go

20· ·for Townsend's ground squirrels.· But you can see if a

21· ·solar site was developed or a turbine pad was placed on

22· ·a colony, we would lose the prey, so that's kind of an

23· ·indirect impact to eagles.

24· · · · Q. Are you aware of any modifications to the

25· ·project that have been made so far in order to reduce or
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·1· ·lessen impacts to the eagles?

·2· · · · A. No, I'm -- no.

·3· · · · Q. Are you aware of any modifications to the

·4· ·project that are currently being proposed to reduce

·5· ·impacts to eagles?

·6· · · · A. I don't recall.

·7· · · · Q. What is your understanding of the project's

·8· ·potential impacts to burrowing owls?

·9· · · · A. Unknown.· My understanding it kind of goes both

10· ·ways here of it could be an impact or it could not be.

11· ·If a post, a turbine, or a road is put over a burrow of

12· ·any of these animals, it's lost.· But if we know that

13· ·there's animals up there and where they're located, we

14· ·can resite those things to avoid those impacts.

15· · · · · ·Do we have enough information on burrowing owls?

16· ·I cannot recall if they were an animal that was

17· ·specifically surveyed for or if they were just recorded

18· ·incidentally to other observations or other surveys up

19· ·there.· But I would regroup with Jason Fidorra, our

20· ·local wildlife biologist, he's heavy into burrowing owls

21· ·these days because it's the season for them, and ask

22· ·him, What do know is up there?· Is there anything new up

23· ·there?

24· · · · Q. So in your professional opinion, should

25· ·additional information be gathered in order to fully
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·1· ·evaluate the project's impacts on burrowing owls?

·2· · · · A. No, I think we're good there.· I think we're

·3· ·good there.· Burrowing owls -- there's a variety of

·4· ·things to do, resiting and artificial burrows and all

·5· ·kinds of things.· And they seem fairly receptive to

·6· ·human disturbances in certain areas to a certain level,

·7· ·so I think we're good.

·8· · · · Q. Okay.· I think on that note, we're due for

·9· ·another break.

10· · · · A. Oh, wow.· Okay.

11· · · · · ·MS. VOELEKERS:· We can go off the record,

12· ·please.

13· · · · · · · · · (A short recess was had.)

14· · · · · ·MS. VOELEKERS:· Yeah, let's go back on the

15· ·record.

16· · · · Q. (By Ms. Voelekers)· Okay.· I would like to keep

17· ·talking through specific species.

18· · · · A. Okay.

19· · · · Q. What is your understanding of the project's

20· ·potential impacts to the great blue heron?

21· · · · A. My understanding, it's a very good

22· ·understanding.

23· · · · Q. And what are the potential impacts of the

24· ·project in your understanding?

25· · · · A. The only one that comes to mind is the potential

http://www.litigationservices.com


Page 77
·1· ·strike with a turbine.· It's primarily a wetland bird

·2· ·species.· It can be found up in dryland wheat and

·3· ·pasture areas maybe looking for a gopher to eat or a

·4· ·mouse or something like that.· But the primary impact

·5· ·would be with the turbine strike.

·6· · · · Q. Are you aware of any modifications to the

·7· ·project that were made to lessen impacts to the great

·8· ·blue heron?

·9· · · · A. I'm not aware of any that were made.

10· · · · Q. What is your understanding of the project's

11· ·potential impacts to the Sandhill crane?

12· · · · A. Good.· Good understanding of the impacts to

13· ·Sandhill cranes.

14· · · · Q. What are the potential impacts of the project to

15· ·Sandhill cranes?

16· · · · A. Turbine strike would be the main one.· We have

17· ·migration of cranes into the Columbia Basin area maybe

18· ·can start in late March but usually through April.

19· ·There's actually a large Sandhill crane festival in

20· ·Othello to mark their return each year.· It's quite the

21· ·big celebration.· And they are -- flocks of Sandhill

22· ·cranes can be heard and seen over the Tri-Cities at

23· ·times, and so the big concern would be an impact with

24· ·the turbine or turbines.

25· · · · Q. Are you aware of any modifications to the
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·1· ·project design that were made to lessen impacts to the

·2· ·Sandhill crane?

·3· · · · A. No, I'm not aware of any.

·4· · · · Q. Are you aware of any mitigation that's proposed

·5· ·to mitigate for the project's impacts to the Sandhill

·6· ·crane?

·7· · · · A. I'm not aware of any, no.

·8· · · · Q. In your professional opinion, should there be

·9· ·any mitigation provisions specific to impacts to the

10· ·Sandhill crane?

11· · · · A. Should there be?· I don't know.· I would like to

12· ·regroup internally and ask a specialist in the agency,

13· ·relying on best available science and whatever

14· ·information they have.

15· · · · Q. What is your understanding of the project's

16· ·potential impacts to the tundra swan?

17· · · · A. Very good.

18· · · · Q. What are the potential impacts of the project to

19· ·the tundra swan?

20· · · · A. Turbine strikes.

21· · · · Q. Are you aware of any modifications to the

22· ·project that were made to lessen impacts to the Tundra

23· ·swan?

24· · · · A. No.

25· · · · Q. Are you aware of any proposed mitigation
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·1· ·measures specific to impacts to the tundra swan?

·2· · · · A. No.

·3· · · · Q. In your professional opinion, should there be

·4· ·mitigation provided for potential impacts of the project

·5· ·on the tundra swan?

·6· · · · A. Again, I would like to regroup internally and

·7· ·ask a specialist.

·8· · · · Q. What is your understanding of the project's

·9· ·potential impacts to the loggerhead shrike?

10· · · · A. Medium understanding.· Not completely good and

11· ·not nothing.

12· · · · Q. For the understanding that you do have, what is

13· ·your -- what are the potential impacts of the project on

14· ·the loggerhead shrike?

15· · · · A. Well, first of all, with all bird species,

16· ·there's an avian impact -- I mean, there's a turbine

17· ·impact issue, that's for all bird species.· And

18· ·loggerhead shrikes could primarily be associated with

19· ·shrub-steppe habitat, but they're also found in other

20· ·associated adjacent habitats.

21· · · · · ·So an impact could be if a turbine or a road or

22· ·something or a solar facility was put on shrub-steppe

23· ·habitat, thereby, reducing the habitat available for a

24· ·loggerhead shrike.

25· · · · Q. And in your opinion, does EFSEC have enough
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·1· ·information to fully evaluate the project's impacts on

·2· ·the loggerhead shrike?

·3· · · · A. I think they do, I do.· Based on the data that

·4· ·WDFW has just in our databases, the project data that

·5· ·was collected as part of the avian surveys, I think

·6· ·there's enough information to -- to evaluate impacts to

·7· ·loggerhead shrikes.

·8· · · · Q. Are you aware of any modifications to the

·9· ·project that have been made to lessen impacts to the

10· ·loggerhead shrike?

11· · · · A. I'm not aware of it or don't recall any.

12· · · · Q. What is your understanding of the project's

13· ·potential impacts to the sagebrush sparrow?

14· · · · A. That's a good one.· The sagebrush sparrow is

15· ·pretty much obligate, which means it needs sagebrush

16· ·habitat to live in.· And I don't recall from the reports

17· ·that were collected by the project if sage sparrows were

18· ·found on the project, so I'd like to go back and look at

19· ·the data before I fully answer that.

20· · · · · ·But again, it would be an internal discussion

21· ·again inside WDFW to say, Do you think we have enough

22· ·info to evaluate impacts to these birds out there?

23· · · · Q. If there was data showing the presence of

24· ·sagebrush sparrow within the project area, would that

25· ·support your recommendation for full avoidance of impact
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·1· ·to shrub-steppe habitat?

·2· · · · A. I think that's where we would go initially based

·3· ·on our -- we try to be consistent across the state when

·4· ·we talk about these impacts from renewable projects to

·5· ·shrub-steppe habitat and species.· And our first thing

·6· ·in a mitigation sequencing per our mitigation policy is

·7· ·avoid is the first, then we'll go to minimize, and then

·8· ·we'll go to mitigate.

·9· · · · · ·And along that whole continuum is discussions

10· ·with projects and discussions with specialists, you

11· ·know, and just trying to get it -- let us land on the

12· ·right stop.· So yeah, avoid would be the first

13· ·recommendation.

14· · · · Q. But just to make sure I'm clear, you have

15· ·already recommended avoidance of impacts to the

16· ·shrub-steppe habitat within the project area?

17· · · · A. I would need to go back and review our first

18· ·initial comment letter or something along those lines to

19· ·see if we did make that recommendation.

20· · · · Q. What is your understanding of the project's

21· ·potential impact to the sage thrasher?

22· · · · A. Along the same lines as the sage sparrow, which

23· ·let's talk internally, let's see if we have enough data,

24· ·let's look at our databases, talk to the local wildlife

25· ·biologist, is there anything new, and then go from
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·1· ·there.

·2· · · · Q. So as you sit here today, would you need

·3· ·additional information to speak to whether or not the

·4· ·project sufficiently mitigates for impacts to the sage

·5· ·thrasher?

·6· · · · A. Yeah.· I would -- I would -- yes, I would need

·7· ·more information.

·8· · · · Q. Okay.

·9· · · · A. Yeah.

10· · · · Q. What is your understanding of the project's

11· ·potential impacts to the Vaux's swift?· I think I'm

12· ·pronouncing that wrong.

13· · · · A. Yeah.

14· · · · Q. V-a-u-x's.

15· · · · A. Very limited.· I don't have an understanding of

16· ·the project's impacts.· I don't -- and I believe during

17· ·their surveys, I don't even know if they got them on

18· ·their surveys.· If they did, it wasn't very many.· And

19· ·in my experience down here as a biologist, I cannot

20· ·remember ever seeing them on the landscape around here.

21· ·Maybe I didn't know what I was looking at, but they're

22· ·not common in this area.

23· · · · · ·So and if I think back through what I'm doing is

24· ·there's a lot of data from a variety of wind projects in

25· ·the Columbia Basin here, and all these projects do bird
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·1· ·surveys, pre-project bird surveys.· I don't know that

·2· ·that bird has been recorded on a -- just maybe a couple

·3· ·bird surveys, so it's not very common around here.· So

·4· ·impacts to them, as with all birds, is turbine strikes.

·5· · · · Q. Has there been a full pre-construction bird

·6· ·survey for the project?

·7· · · · A. Yes.

·8· · · · Q. Okay.

·9· · · · A. Yes.

10· · · · Q. What is your understanding of the project's

11· ·potential impacts to the prairie falcon?

12· · · · A. Medium.· It's again based on discussions with

13· ·Jim Watson, who's with our agency, raptor specialist;

14· ·Jason Fidorra.· It's also based on information from the

15· ·project's raptor reports.· Do we have enough information

16· ·to its impacts, I don't want to speak for Jim or Jason.

17· ·From my perspective, yes, but again, I would like to

18· ·regroup with these guys again to just say, Hey, what do

19· ·you think?· Are we still on the -- because what happens

20· ·is and what we found out with this project is animal

21· ·populations cycle up and down.

22· · · · · ·And I believe early on, may not have been this

23· ·project, may have been another one, let's say you get

24· ·one or two falcons, but you go back three years later

25· ·and you get a lot more, it's just the nature of
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·1· ·population.

·2· · · · · ·So I want to say that I think on this project

·3· ·there was a period where they didn't have many on a

·4· ·survey and then a year or two later they did find a lot

·5· ·more.· So, you know, but again, talking with Jim and

·6· ·Jason would help me a lot.

·7· · · · Q. And I know you've mentioned Jason's name a

·8· ·couple times, what's his last name?

·9· · · · A. Fidorra, F-i-d-o-r-r-a.

10· · · · Q. Is it safe to say that Jim Watson and Jason

11· ·Fidorra are WDFW's subject matter experts on avian

12· ·species in the project area?

13· · · · A. Watson for raptors and Fidorra, he's the

14· ·wildlife biologist for Benton and Franklin Counties, so

15· ·like a habitat biologist but he's wildlife.· Jim comes

16· ·from a science background and raptor science; Jason is

17· ·field level, more local.· I go to both of them.· Jim I

18· ·really rely on for the raptor stuff with Jason kind of

19· ·backing him.

20· · · · · ·But if it comes to songbirds, like the sage

21· ·sparrow thrasher, it's Jason, because he's an avid

22· ·birder and he knows where they're at in this landscape.

23· ·So yes, they're my subject matter experts for the

24· ·project.

25· · · · Q. Okay.· What is your understanding of the
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·1· ·project's potential impacts to jackrabbit species?

·2· · · · A. Minimal.· I believe in one of the modeling

·3· ·analysis, there was a least cost pathway, which means

·4· ·the landscape is open so the animal could move across it

·5· ·easier.· In other words, there's not a lot of

·6· ·development up there.· I believe there was one for a

·7· ·jackrabbit that either went through the project or

·8· ·borders the project.· I'm just looking in my mind's eye

·9· ·at various GIS layers I remember.· And I don't believe a

10· ·survey was done specifically for jackrabbit up there.

11· ·Again, I would like to visit with Jason to see what he

12· ·knows.

13· · · · · ·And I mean, my job as the lead is to really

14· ·support our local habitat biologists and our agency.· So

15· ·while I do write letters under my signature, it's with a

16· ·lot of professional input from those people, so

17· ·definitely got to consult with them.

18· · · · Q. Right.· Your letters reflect WDFW's collective

19· ·scientific knowledge?

20· · · · A. Yes.

21· · · · Q. In your professional opinion, should surveys be

22· ·conducted before the project moves forward?

23· · · · A. Surveys for --

24· · · · Q. Thank you.· Sorry.· Jackrabbit specifically.

25· · · · A. No.· I don't believe they need to be done in my
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·1· ·professional opinion.

·2· · · · Q. And why not?

·3· · · · A. I think we have enough data from around the

·4· ·area, from across Benton and Franklin Counties related

·5· ·to jackrabbits that we can make a good scientific

·6· ·assessment of where jackrabbits may or may not occur on

·7· ·the project site.· And from the literature and from

·8· ·science, we could say how do jackrabbits deal with

·9· ·disturbances and impacts, and we could make an

10· ·assessment without going out on the landscape and doing

11· ·surveys for them.

12· · · · Q. What is your understanding of the project's

13· ·potential impacts to Townsend's big-eared bats?

14· · · · A. Townsend's big-eared -- project's impacts.

15· ·Pretty good.· Pretty good.· The project before it

16· ·formally became the Horse Heaven Hills project, it was

17· ·Four Mile on the east, Badger on the west, and I can't

18· ·remember the name of the central one, which all became

19· ·Horse Heaven Hills.· They did bat surveys, and those are

20· ·acoustic bat surveys done with devices.

21· · · · · ·These ones were placed at 1.5 meters above the

22· ·ground and another one at 45 meters.· They were done in

23· ·2017 and 2018, and there were four stations only that

24· ·had those acoustic recording devices across the whole

25· ·site.· And I think probably over 90 percent of the bat
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·1· ·passes it records the acoustic signature of the bat and

·2· ·the software can distinguish between high and low

·3· ·frequency bats.

·4· · · · · ·They got 8 of the 15 species in the state of

·5· ·Washington were recorded out on the Horse Heaven Hills

·6· ·site.· Most of the bats come through our area in fall

·7· ·migration.· There are some resident bats likely around

·8· ·here, but we lack lots of old buildings, big trees, and

·9· ·caves for some odd reason out here so this is a

10· ·migratory thing.· So it could start in August, maybe

11· ·September, so you get this pulse of acoustic signals of

12· ·these things at that time of year.

13· · · · · ·And probably I'm going to say I think I remember

14· ·the numbers, 90 percent of the bat passes were hoary and

15· ·silver bats, but I think Townsend's was in there as one

16· ·of the 8 of the 15 Washington bat species recorded.

17· · · · · ·And again, just like the birds, the concern with

18· ·bats is turbine strikes.· Based on -- so that would be

19· ·the big concern, but I feel good about the bat data from

20· ·the site and our ability to make an assessment of

21· ·impacts on bats.

22· · · · Q. Are you aware of any modifications to the

23· ·project that have been made to lessen impacts to bats

24· ·generally?

25· · · · A. No.
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·1· · · · Q. Are you aware of any modifications to the

·2· ·project that are being proposed to lessen impacts to bat

·3· ·species?

·4· · · · A. No.

·5· · · · Q. Is it your opinion that the project's impacts to

·6· ·bat species will be sufficiently mitigated under the

·7· ·current mitigation plan?

·8· · · · A. The -- how am I going to get this straight here?

·9· ·The project has a bird and bat conservation plan.· It

10· ·was filed as part of their original application in 2021.

11· ·I can't remember the exact details of that, if there

12· ·is -- I don't -- I don't believe there's any mitigation

13· ·in there.· But there's probably an adaptive management

14· ·type thing that if a large bat fatality event occurred,

15· ·something would kick in, but I can't remember the

16· ·details of that.

17· · · · Q. Okay.· I would like to turn to the ferruginous

18· ·hawk now.

19· · · · A. Okay.

20· · · · Q. Does the project as it is currently proposed

21· ·provide sufficient exclusionary zones around active

22· ·ferruginous hawk sites?

23· · · · A. No, it does not.

24· · · · Q. Why not?

25· · · · A. The -- we -- we -- the project prepared a
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·1· ·project layout map that has been shown in a variety of

·2· ·EFSEC documents.· I shows a 244 turbine layout, there's

·3· ·also a 150 turbine layout.· We have made recommendations

·4· ·along the way to lessen impacts to ferruginous hawks.

·5· ·And I -- I -- the agency has not seen a change in the

·6· ·project layout that satisfies our recommendations for

·7· ·exclusion within core nesting territory areas.

·8· · · · Q. And why does the currently-proposed distance

·9· ·between the micrositing corridors and the core nesting

10· ·areas not provide enough -- sufficient distance?

11· · · · A. Okay.· Well, there's a lot -- there's a lot

12· ·going on here with the ferruginous hawk, and it's listed

13· ·as endangered in the state of Washington.· It's had a

14· ·massive population and nesting contraction in the state

15· ·of Washington over the last ten years.

16· · · · · ·The Horse Heaven Hills area used to have 16 or

17· ·17 nesting territories.· When we say "nesting

18· ·territories," I think if we think of the sparrow in the

19· ·back yard, it has a nest site, and it might use that

20· ·nest site every year.· But the territories for

21· ·ferruginous hawk, it has elements and conditions, and

22· ·the nest may move around every couple years but

23· ·generally a confined area.· Sometimes it may be the same

24· ·area but old outcrop, and they're not occupied every

25· ·year.
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·1· · · · · ·So god, I can't even remember the question now.

·2· ·I'm so sorry.· There's just -- can you --

·3· · · · · ·MS. VOELEKERS:· Can you read it?

·4· · · · · ·THE WITNESS:· It was probably an easy question

·5· ·again.

·6· · · · · · · · · (A short recess was had.)

·7· · · · A. All right.· I don't -- I'm not -- not provide

·8· ·enough distance.· The science that was done on wind

·9· ·power projects on the Oregon/Washington border where

10· ·there were ferruginous hawks modeled two areas that the

11· ·hawks need a nesting core area and the home range core

12· ·area.· The home range core area is very large.· I think

13· ·it's a radius of, I don't know, miles, many miles.

14· · · · · ·Core nesting area has a radius of 3.2 kilometers

15· ·of radius.· That is the minimum -- we feel the minimum

16· ·amount of area required with no turbines, no, you know,

17· ·no impact, so these birds can pull -- nest and pull off

18· ·young.

19· · · · · ·As its currently I guess or -- mapped, there's

20· ·turbines within this core nesting area.· And two factors

21· ·are displacement from disturbance just by having this

22· ·physical structure there and also collision with a

23· ·turbine.· That's why the current design does not offer

24· ·adequate protection for a ferruginous hawk.

25· · · · Q. And what is the significance of inactive nests
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·1· ·within that general area?

·2· · · · A. Inactive nests are -- or inactive nesting

·3· ·territories we like to say --

·4· · · · Q. Okay.

·5· · · · A. -- are -- they are inactive because there's no

·6· ·birds around or the population is down so far there's

·7· ·just not enough birds to occupy them.· The reason

·8· ·they're important to us is they represent a site that

·9· ·the bird has used in the past or birds have used in the

10· ·past.

11· · · · · ·Some of these nesting territories have data on

12· ·them, some of the data might be zeros because they're

13· ·not around for over two or three decades in this

14· ·landscape.· And by keeping those non-occupied

15· ·territories open and with no disturbances within those

16· ·core areas, they're available for birds should the

17· ·population rise or birds return.· So that's why it's

18· ·important to keep them around because the birds could

19· ·use them again.

20· · · · Q. Are birds less likely to return --

21· · · · A. Uh-huh.

22· · · · Q. -- when there is a wind project in the vicinity

23· ·of those historic or inactive nesting territories?

24· · · · A. You said in the vicinity of.· We -- again, as I

25· ·said this earlier, we have tried to move to a middle
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·1· ·ground here where we can have renewable and wildlife and

·2· ·habitat conservation.· So we -- we said the project

·3· ·could still be there, just nothing in this zone.· So I

·4· ·don't want to say no project because that's not what

·5· ·we've said in our letter.· We support renewables.· So

·6· ·just exclude them from these areas, but it's okay to

·7· ·have the project, you know, outside the area.

·8· · · · Q. Because the birds might still encounter the

·9· ·project but it won't be within their core activity?

10· · · · A. Right.· Yeah, this was based on, you know, Jim

11· ·Watson, who's got 30-plus years working with those

12· ·raptors, he's felt this was a really reasonable

13· ·compromise, to exclude turbines from the core nesting

14· ·territory areas and allow the project to build

15· ·elsewhere, outside of those areas.

16· · · · Q. And just to be clear, the compromise is how

17· ·large of an exclusionary zone?

18· · · · A. Yes.

19· · · · Q. How large is the compromise --

20· · · · A. We --

21· · · · Q. -- that's been proposed?

22· · · · A. We asked for a 3.2 kilometer radius around a

23· ·nest site -- a nesting territory.

24· · · · Q. Would the best protection of this endangered

25· ·species be a larger exclusionary radius?
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·1· · · · A. Certainly.· If we could go the whole I think

·2· ·it's -- it's, I don't know, it's probably ten -- it's

·3· ·large, yes.· Yes.· It would be, yeah, it would be ideal.

·4· ·We're an endangered species and we're in the

·5· ·conservation and recovery mode right now.· So anything

·6· ·we can do to 100 percent protect these areas would be

·7· ·great, but it's not the world we live in.

·8· · · · Q. In your opinion, does the project as it's

·9· ·currently proposed achieve adequate avoidance of impacts

10· ·to ferruginous hawks?

11· · · · A. No, it does not.

12· · · · Q. To your knowledge, is the project located within

13· ·a breeding area for the ferruginous hawks?

14· · · · A. Yes.

15· · · · Q. What is the significance or the -- sorry.· I'll

16· ·take that back.

17· · · · · What is the difference between a breeding area

18· ·and other habitats for the ferruginous hawk?

19· · · · A. I guess kind of there's this breeding/nesting

20· ·area, so those types of activities related to

21· ·reproduction, right?· So breeding and nesting kind of

22· ·falls within that 3.2 kilometer core area where they can

23· ·carry on these activities.· It should also be noted

24· ·within that 3.2 kilometer area with the exclusion of

25· ·structures is also prey items.· They have open hunting,
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·1· ·so to speak, without the possibility of collision with a

·2· ·turbine.

·3· · · · Q. Is the ferruginous hawk species in active

·4· ·decline?

·5· · · · A. Yes.

·6· · · · Q. Can the ferruginous hawk species recover from

·7· ·this decline if it continues to lose breeding territory?

·8· · · · A. Unlikely.

·9· · · · Q. To the best of your knowledge, have artificial

10· ·platforms been successful in providing mitigation for

11· ·impacts to ferruginous hawks?

12· · · · A. I don't recall hearing any success stories

13· ·related to artificial nest platforms for ferruginous

14· ·hawks, but I would really want to circle back with both

15· ·Jim and Jason to say, What do you know?· I know that has

16· ·come up in a discussion related to this project, but I

17· ·think the idea was, let's just protect the spots we know

18· ·they use or have used rather than try to put something

19· ·artificial out that a raven might occupy or a red-tailed

20· ·hawk might occupy instead of a ferruginous.

21· · · · Q. Jim Watson and Jason Fidorra would have more

22· ·information on the success, if any, of artificial

23· ·nesting platforms?

24· · · · A. Yes.

25· · · · Q. But based upon your understanding, would any
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·1· ·success of an artificial nesting platform still be

·2· ·dependent on the presence of prey species?

·3· · · · A. Yes.· Yeah.

·4· · · · Q. Does the proposed mitigation plan provide full

·5· ·and adequate mitigation of the project's impacts to

·6· ·ferruginous hawk?

·7· · · · A. I know you've asked a lot of questions about a

·8· ·mitigation plan, and I thought about it on the break

·9· ·because I want to be clear.· The project has prepared a

10· ·variety of reports related to wildlife surveys and

11· ·various appendixes on this kind of stuff.· I looked

12· ·through various EFSEC documents, you know, in

13· ·preparation for this, of course, and all that kind of

14· ·stuff, there may be a draft mitigation plan for this

15· ·project, maybe.· But I don't know that there is one.

16· · · · · ·So unless I've looked at so much maybe I forgot,

17· ·maybe there is a draft mitigation plan.· So I don't

18· ·know.· You're going to show me something.

19· · · · Q. Can I interrupt you for a second?

20· · · · A. Please.· Please.

21· · · · Q. Just to be clear what I'm referring to when I

22· ·say mitigation plan --

23· · · · A. Okay.

24· · · · Q. -- I would like to -- I was going to get into

25· ·this more in a bit, but I want to put it in front of us
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·1· ·now so we're clear with what I'm referring to when I say

·2· ·"mitigation plan."

·3· · · · · ·MS. VOELEKERS:· Can we get this marked as

·4· ·Exhibit 3, please?

·5· · · · · · (Exhibit No. 3 marked for identification.)

·6· · · · · ·MS. VOELEKERS:· This is Exhibit 5 in the folder

·7· ·that I -- on the email that I sent today.

·8· · · · A. Okay.· Yeah.

·9· · · · Q. (By Ms. Voelekers)· Okay.

10· · · · A. Yep.

11· · · · Q. Have you reviewed this?

12· · · · A. Let me take a peak.· Hold on one second.

13· · · · Q. Uh-huh.

14· · · · A. Okay.

15· · · · Q. Are you familiar with this document?

16· · · · A. Yep.· Yes, I am.· Sorry.

17· · · · Q. What is this document?

18· · · · A. It is the Appendix L:· Draft Wildlife and

19· ·Habitat Mitigation Plan (New) for the project.

20· · · · Q. So you've had adequate time today to review the

21· ·entire document?

22· · · · A. Not today, no.

23· · · · Q. Sorry.· Before today.

24· · · · A. I remember reviewing parts of this, but not

25· ·probably to the level I need to for today.
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·1· · · · Q. Okay.· We will talk about the specifics in the

·2· ·document a little bit later.

·3· · · · A. Okay.

·4· · · · Q. But when I use the term "mitigation plan," I'm

·5· ·referring to this.

·6· · · · A. Good.· Okay.

·7· · · · Q. Which I understand to be a newer version for the

·8· ·project.· Are you aware of any mitigation measures for

·9· ·the project in this plan or elsewhere that would provide

10· ·full mitigation for the project's impacts to the

11· ·ferruginous hawk?

12· · · · A. No.

13· · · · Q. In your professional opinion, is it possible to

14· ·provide full mitigation for the project's impacts to the

15· ·ferruginous hawk?

16· · · · A. I don't know.

17· · · · Q. What is the importance of shrub-steppe habitat

18· ·to the ferruginous hawk?

19· · · · A. It's -- it represents an area where the bird may

20· ·forage for prey items, but the bird also uses

21· ·agricultural fields, open range land for foraging as

22· ·well.· So it's just one of those habitats that it might

23· ·pass over and it might find something to eat.

24· · · · Q. And so what is the importance of arid

25· ·agricultural habitat for the ferruginous hawk?
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·1· · · · A. Arid?

·2· · · · Q. Sorry.· What is the importance of agricultural

·3· ·land to the ferruginous hawk?

·4· · · · A. It could represent an area of forage.

·5· · · · Q. It could provided habitat to prey species?

·6· · · · A. Yes, it could provide habitat for prey species.

·7· · · · Q. Are there any other significant threats to the

·8· ·ferruginous hawk's survival other than loss of prey

·9· ·species or loss of breeding areas?

10· · · · A. My recollection of those are the two primary in

11· ·our area:· Loss of nesting territories and loss of

12· ·foraging areas.

13· · · · Q. We've talked about the potential for wind

14· ·turbine strikes to avian species.

15· · · · A. Uh-huh.

16· · · · Q. For the ferruginous hawks specifically, is it

17· ·possible that if the project were to be constructed as

18· ·its currently proposed that the ferruginous hawk would

19· ·leave the area and, therefore, would not see strikes

20· ·from wind turbines?

21· · · · A. I suppose that's a scenario, but that's one I

22· ·would like to ask Jim about just to see if, you know,

23· ·they show up in an area and go, oh, my gosh, there's

24· ·turbines, we're leaving, I don't know if he knows that,

25· ·right?· I don't know.
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·1· · · · Q. Jim Watson would be the one to ask that

·2· ·question?

·3· · · · A. Yes.· Yes.· Yes.

·4· · · · Q. Are you aware of any monitoring provisions that

·5· ·have been proposed for the project to attempt to track

·6· ·whether the ferruginous hawk leave or decline to return

·7· ·to the project area once it's constructed?

·8· · · · A. I'm not aware of any.· When you say, you know,

·9· ·to determine if a bird or birds come back to area but

10· ·leave because there's structures in the way, it implies

11· ·that the birds have radios on them, we know who's coming

12· ·back, you know, and then we can monitor that change.· So

13· ·no, I'm not aware of any along those lines.

14· · · · Q. Are you aware of any monitoring provisions

15· ·proposed for the project to attempt to determine whether

16· ·the ferruginous hawk are continuing to nest within

17· ·proximity of the project?

18· · · · A. I don't recall.· I would really like to look at

19· ·this really again to see if there's something in there.

20· · · · Q. So you don't recall anything at all -- so my

21· ·specific my question was not specific to the plan.

22· ·Like, do you recall any proposed monitoring that's been

23· ·discussed as a potential?

24· · · · A. I don't recall.· No, I don't recall.

25· · · · Q. Okay.· The ferruginous hawk has been listed as
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·1· ·an endangered species under WAC 220-610-010.· In general

·2· ·terms, what do you understand that to mean?

·3· · · · A. Listed as endangered?

·4· · · · Q. Yes.

·5· · · · A. Based on my experience and line of work over the

·6· ·last 30 years working with endangered species and loss

·7· ·of habitat, endangered means we're in a bad spot.

·8· ·Endangered means that the population is declining and

·9· ·the habitat is being lost sometimes at the same time,

10· ·sometimes on a similar track, but sometimes on different

11· ·tracks.

12· · · · · ·And that when we look at any type of project

13· ·that may influence an endangered species, we look at

14· ·things like direct take, harm, disturbance, loss of

15· ·nesting areas, loss of adults, all that kind of stuff.

16· ·That's what it means to me.· It's pretty comprehensive.

17· · · · Q. And pretty serious?

18· · · · A. Yes, it is.

19· · · · Q. What is the process for listing a species as

20· ·endangered?

21· · · · A. For the state?

22· · · · · ·MR. HEAD:· Object to the extent it calls for a

23· ·legal conclusion.· You can answer.

24· · · · A. It's a process.· Both state or federal, I mean,

25· ·there's two different processes, right?· We have federal
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·1· ·endangered species and a state endangered.· This is a

·2· ·state endangered animal, and I don't work in the

·3· ·endangered species section, but I have my experience

·4· ·working with a lot of endangered species as a federal

·5· ·biologist, it's a process.

·6· · · · Q. (By Ms. Voelekers)· Is it fair to say it's a

·7· ·process that is informed by best available science?

·8· · · · A. Oh, definitely.· Yes.

·9· · · · Q. In your understanding, what protections are

10· ·species entitled to once they are listed as endangered?

11· · · · · ·MR. HEAD:· Same objection.

12· · · · A. Keep going?

13· · · · Q. (By Ms. Voelekers)· Yes, please.

14· · · · · ·MR. HEAD:· Yes.

15· · · · A. That really throws me off, but anyway.

16· · · · Q. (By Ms. Voelekers)· Do you want me to repeat the

17· ·question?

18· · · · A. Yes, please.

19· · · · Q. What protections are species entitled to once

20· ·they are listed as endangered?

21· · · · A. Depends.· Federal species sometimes come with

22· ·certain protections.· State species, I'm not sure, but I

23· ·don't believe there's a whole lot.

24· · · · Q. How does the listing of a particular species

25· ·under state law impact WDFW's work?
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·1· · · · A. Well, I don't -- it's certainly on the front end

·2· ·there's a lot of work because it's such a serious issue

·3· ·to get these animals listed.· This takes a long process

·4· ·so there's a lot of work there.· How does it affect our

·5· ·work in the field?· It's -- it's like all hands on deck.

·6· ·We need to do things and make people aware of potential

·7· ·impacts to these animals so that they can continue to

·8· ·persist on the landscape and that their habitats can

·9· ·also persist on the landscape.

10· · · · · ·So it kind of ups the game a little bit for us

11· ·when we say it's endangered, and then to convey -- to

12· ·convey, like I've tried to do here today, how important

13· ·that is to us as an endangered species, what that really

14· ·means, like, we can't have anything there.· It's like

15· ·100 percent avoid, if we can.

16· · · · Q. Because the risk if you don't have 100 percent

17· ·avoidance is that the species does not survive; is that

18· ·accurate?

19· · · · A. Yeah.· It's -- yeah.· We're not willing to take

20· ·the risk to say, Well, let's see what it will do.· Let's

21· ·just kind of do this over here.· No.· Let's just avoid

22· ·right now.· But, of course, we have to be reasonable and

23· ·things like that.· But from a scientific perspective,

24· ·avoid.

25· · · · Q. Does WDFW has a recovery plan for the
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·1· ·ferruginous hawk?

·2· · · · A. No.· This question I think also came up or a

·3· ·very similar one, we had some discussions with EFSEC a

·4· ·while ago on this.· And that's a component or a process

·5· ·for a different division over in Olympia, because they

·6· ·do make recovery-type plans, and I don't -- I mean, the

·7· ·bird was just listed as endangered last year so I

·8· ·don't -- I don't -- there is no recovery plan right now,

·9· ·but I know it was on somebody's radar to kind of move

10· ·that forward, but again, that's probably a process too.

11· · · · Q. Does the listing of a species prompt creation of

12· ·any additional guidance within WDFW?

13· · · · A. No.· What it -- at least from my perspective, it

14· ·tells people to go back and look at the document, it's

15· ·called like a status review or the document or documents

16· ·that were prepared to propose this creature for up

17· ·listing to endangered.· It's a huge packet.· It has to

18· ·go in front of our wildlife commission, and they have to

19· ·approve this.

20· · · · · ·So this commission is made up of typically

21· ·non-science folks, they might have some science

22· ·background, but we need to prepare them documents and

23· ·provide presentations to them so that they're educated

24· ·just like we are on the importance of listing this bird

25· ·as endangered.
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·1· · · · · ·So there's a ton of science in those I'll call

·2· ·it a listing packet, you know.· And we would -- and it

·3· ·probably -- I know I'm thinking of a couple other

·4· ·species that were listed as endangered as well.· There's

·5· ·things in there like a threat section and future

·6· ·management section and maybe some recommendation kind of

·7· ·things going forward.

·8· · · · · ·So that document, although not called a recovery

·9· ·plan, it has a road map in it for us to follow to help

10· ·these animals I guess maintain an endangered status and

11· ·perhaps go away from endangered to something better.

12· · · · Q. So if anyone, an agency or even WDFW staff, want

13· ·to understand how to avoid negative impacts to an

14· ·endangered species, the best guide would be that status

15· ·update for the species?

16· · · · A. I would point someone there first, and then I

17· ·would also provide them with a name of a person, like

18· ·for this one I would say, And also call Watson.· If it

19· ·was another animal, I'd say, Call this guy or call that

20· ·girl, you know?

21· · · · Q. So then for ferruginous hawk, the best guy for

22· ·how to avoid additional impacts to that species would be

23· ·the status update by Jim Watson and his co-author?

24· · · · A. Yes.· And also talking to Watson because I think

25· ·in the status update it doesn't include some of Watson's
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·1· ·most recent publications, which talk about that core

·2· ·nesting areas and core home range areas and all that

·3· ·kind of stuff, right?

·4· · · · · ·So again, the best available science at the time

·5· ·in the status update was there, and then we got this new

·6· ·science from Jim and others that said, Oh, now we got

·7· ·some ideas of core areas.· So it kind of goes along

·8· ·together.

·9· · · · Q. Okay.

10· · · · A. Yeah.

11· · · · Q. We've only been going for 45 minutes.· I don't

12· ·know if you want to take a break, though, because it's

13· ·noon, or do a little bit more, and then take a break?

14· · · · A. We can do more.

15· · · · Q. Okay.

16· · · · A. Yeah.

17· · · · Q. Have you looked at how the project may have

18· ·cumulative impacts with other developments within Benton

19· ·County?

20· · · · A. Yes.

21· · · · Q. What have you looked at to assess those

22· ·cumulative impacts?

23· · · · A. I first looked at -- when you say with other

24· ·developments, can you define "developments"?

25· · · · Q. I'm using the term very broadly.
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·1· · · · A. Okay.

·2· · · · Q. So not necessarily just other energy projects,

·3· ·but the cumulative impacts of this project on the human

·4· ·developments that already exist within Benton County.

·5· · · · A. Okay.· Yeah.· So looking at residential

·6· ·development as the city of I guess Kennewick moves

·7· ·south, pretty much the entire landscape up there has

·8· ·already kind of built out for agriculture so we don't

·9· ·see much more agricultural.

10· · · · · ·The one thing that does change up in the

11· ·landscape is the amount of private lands enrolled in the

12· ·Conservation Reserve Program.· So in other words, it

13· ·could be dryland wheat, but if they go conservation

14· ·reserve land, it's in grassland.· Both offer different

15· ·types of habitats and things for animals to enjoy.· But,

16· ·of course, the Conservation Reserve Program probably has

17· ·a little bit higher level of functionality when it comes

18· ·to providing wildlife.

19· · · · · ·So look at those.· Not only look at the Horse

20· ·Heaven Hills project but there's other renewable

21· ·projects proposed up there as well.· And so another big

22· ·one up there is maybe expansion of vineyards or new

23· ·vineyards which is in that landscape.· So there's a lot

24· ·of things that go into the analysis of I guess

25· ·cumulative impacts and how it may affect landscape
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·1· ·connectivity and the variety of species we've already

·2· ·talked about up there.

·3· · · · Q. So assuming there is no additional development

·4· ·within Benton County, so just the existing development,

·5· ·does the addition of the project create concerns for you

·6· ·and the cumulative impacts of that project with the

·7· ·existing development?

·8· · · · · ·MR. HEAD:· Object to form.· You can answer.

·9· · · · A. In my opinion yes, yes.

10· · · · Q. (By Ms. Voelekers)· And why is that?

11· · · · A. Because of its -- its location on the ridge line

12· ·where raptors use the uplifts for flying, there's

13· ·ferruginous territories, there's connectivity and

14· ·connections modeled albeit but maybe real for a lot of

15· ·the animals and birds we already talked about.· The

16· ·reason it isn't farmed, the landscape is -- you know, I

17· ·think the project is, aptly described, it's over 85

18· ·percent dryland wheat.· But this area along the ridge

19· ·line is either too steep or the soils are too shallow

20· ·and that's why it's not farmed.

21· · · · · ·And in that steepness and in those shallow areas

22· ·that aren't farmed and are too steep, we find these

23· ·areas of shrub-steppe habitat, we find areas for nesting

24· ·for ferruginous hawk, and it's right there in the

25· ·project.· So even if no other developments happened in

http://www.litigationservices.com


Page 108
·1· ·Benton County but this one did, there would still be an

·2· ·impact.

·3· · · · Q. Have you looked at the cumulative impact of this

·4· ·project and other existing renewable energy development

·5· ·projects in Eastern Washington?

·6· · · · A. Yes.

·7· · · · Q. What was your assessment of those cumulative

·8· ·impacts?

·9· · · · A. It's -- I mean, there's -- there's over 50 solar

10· ·projects and a dozen new wind projects plus 27 or so

11· ·existing wind projects in the state.· About 85 percent

12· ·of those are here in the Columbia Basin.· And yeah,

13· ·they're spread out, right?· So that's like, well, that's

14· ·okay.· They're not, like, touching each other, all that

15· ·kind of stuff.· Some of them are in key locations,

16· ·really important locations, like this particular

17· ·project.

18· · · · · ·Cumulatively solar is probably over 84 square

19· ·miles, right?· What does that look like?· Well, it's

20· ·between here and Yakima, a half mile on either side of

21· ·the highway is solar, that's 84 square miles of solar,

22· ·just for a visual in your mind.

23· · · · · ·So but for us, it's like real estate, location,

24· ·location, location.· These projects are in spots because

25· ·it works good for their sun collection and transmission,
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·1· ·but a lot of them occur in sensitive areas, and

·2· ·cumulatively we lose important habitats, we may lose

·3· ·important sites for animals to reside or nest at, and

·4· ·then so geographically we lose landscapes and we lose

·5· ·populations or populations continue to decline so...

·6· · · · Q. To your knowledge, has any state agency

·7· ·evaluated the cumulative impacts of renewable energy

·8· ·projects in Washington State?

·9· · · · A. Not to my knowledge, no.

10· · · · Q. In your opinion, should there be a cumulative

11· ·impact analysis for all proposed renewable energy

12· ·development in Eastern Washington?

13· · · · A. I would like to have a discussion with others

14· ·about that, but that's kind of a good idea.· I'm just

15· ·one -- one mind, but I would like to hear what other

16· ·minds think about that, you know.

17· · · · Q. But as you sit here today, you would agree it's

18· ·a good idea to discuss --

19· · · · A. Oh.

20· · · · · ·MR. MCMAHAN:· Ms. Voelekers, Tim McMahan here.

21· ·I'm objecting to the form of this question and to any

22· ·legal opinion offered by Mr. Ritter in this regard.

23· · · · · ·MS. VOELEKERS:· Okay.· Dani, I'm going to ask

24· ·you to read my last question back so I can make sure

25· ·that I'm asking what I meant to ask.
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·1· · · · · · · (Wherein the reporter read back.)

·2· · · · Q. (By Ms. Voelekers)· In your opinion, is it a

·3· ·good idea for there to be a cumulative impact analysis

·4· ·for all renewable energy projects in Eastern Washington?

·5· · · · A. Yeah.· I think it's a good idea, yes.

·6· · · · Q. What is your understanding of the importance of

·7· ·shrub-steppe habitat cumulatively?

·8· · · · A. A very good understanding of its importance

·9· ·cumulatively.

10· · · · Q. What is the importance of shrub-steppe habitat?

11· · · · A. Well, No. 1, it's native, it supports a variety

12· ·of unique wildlife.· Science and literature says we have

13· ·lost over 60 percent of shrub-steppe habitat over the

14· ·years.· And with that loss of habitat becomes loss of

15· ·animals and lower wildlife populations.· The habitat has

16· ·become fragmented, that means it's not connected in

17· ·places.· It's just bits and pieces here and there.· So

18· ·when we find areas that are still large shrub-steppe

19· ·habitats, we would like to keep those intact.· I think

20· ·that kind of broadly answers the question.

21· · · · Q. Do even small shrub-steppe habitats have value?

22· · · · A. Yes.· Certainly.· Certainly.· Yes, they do.

23· ·Yeah.· Again, it's, you know, location, location,

24· ·location.· Small areas can support unique species.· All

25· ·species are different.· Some are generalists so they can

http://www.litigationservices.com


Page 111
·1· ·kind of bop around to these mall ones.· Like I think

·2· ·jackrabbits are generalists, you can kind of find them

·3· ·anywhere.· A specialist might be like a ferruginous

·4· ·hawk, it needs a specific area to nest in.· So yes, even

·5· ·small areas are important, but some may be less

·6· ·important.

·7· · · · Q. What are the biggest threats today to the

·8· ·continuance of shrub-steppe habitat?

·9· · · · A. Development.

10· · · · Q. What types of development?

11· · · · A. Well, urban sprawl and then agriculture.· And I

12· ·don't -- that's not -- that's not saying it badly.

13· ·There's a lot of programs right here.· Voluntary

14· ·Stewardship Program is trying to address this.· Instead

15· ·of going to court and battling legally about this, a

16· ·state program was created where I guess farmers and

17· ·conservationists are at the same table saying, How can

18· ·we make sure you can keep farming because that's really

19· ·good for the economy and getting people food, but we

20· ·also can have conservation?· So we're working together

21· ·to have that agricultural expansion but also

22· ·conservation of shrub-steppe areas.

23· · · · Q. Does -- this is a broad question.

24· · · · A. Okay.

25· · · · Q. But in your opinion, professional opinion, how
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·1· ·much more shrub-steppe habitat can the state of

·2· ·Washington afford to lose before the species that depend

·3· ·on it are unable to survive?

·4· · · · A. Zero.

·5· · · · Q. Your professional opinion is that we cannot

·6· ·afford to lose any more shrub-steppe habitat?

·7· · · · A. I guess that's kind of drastic there saying zero

·8· ·perhaps.· But are there areas we could give up

·9· ·because -- boy, that's -- no, that's a tough one.· I'm

10· ·going to say we can't afford really to lose any, but I

11· ·think if we went through an evaluation process, we would

12· ·find areas that no -- that are so isolated and they're

13· ·small that we could lose those because we really want to

14· ·fight the battle over there to keep that big continuous

15· ·one still connected.

16· · · · · ·So it would be a -- we would have to work

17· ·internally and with some external partners and just kind

18· ·of go through an evaluation.· We've lost so much

19· ·already, you know.

20· · · · Q. Is it fair, then, to say that any more loss

21· ·truly needs to be fully mitigated for the survival of

22· ·the dependent species?

23· · · · A. Well, it's a yes and no.· If we -- shrub --

24· ·certain shrub-steppe could be small and isolated but it

25· ·may support really important animals, seasonally,
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·1· ·migrationally, whatever, right?· If we lose that, we

·2· ·lose the animals.· So I -- what was the question?· Can

·3· ·you really quick again?· I'm sorry.

·4· · · · Q. I -- I don't have that one written down.· Let me

·5· ·ask Dani.

·6· · · · · · · (Wherein the reporter read back.)

·7· · · · A. Thank you.

·8· · · · · ·It's hard to mitigate for something that you

·9· ·absolutely need.· So if we lose it and animals reside

10· ·there, they use it seasonally, they use it

11· ·migrationally, and you lose it, making it over here does

12· ·not guarantee the animals are going to be there or come

13· ·back to it.

14· · · · Q. So would it be fair then to say with minor

15· ·exception the species that rely upon shrub-steppe

16· ·habitat really cannot afford to lose any more of it?

17· · · · A. That is correct.

18· · · · Q. Can shrub-steppe habitat be created where it

19· ·does not currently exist?

20· · · · A. Some would say yes.· It's a challenge.· It is a

21· ·challenge.· So where it currently doesn't exist, dryland

22· ·wheat fields, right?· We've had discussions over the

23· ·years with my employment with WDFW on let's make some

24· ·more where it used to be, right?

25· · · · Q. Uh-huh.
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·1· · · · A. But that is the soil profiles have changed over

·2· ·the years because of all the farming, does it have the

·3· ·right soils, and then planting it and seeding it and

·4· ·moisture and mother nature, we're talking time, right?

·5· ·But could it be?· Sure.· I've seen areas that have

·6· ·burned 20 years ago that have had some decent

·7· ·restoration on it, but it never comes back like it was.

·8· · · · Q. I think this is a good spot.· I have about an

·9· ·hour's worth more of questions.

10· · · · A. Okay.

11· · · · Q. But I don't want to ask to power through because

12· ·I understand other counsel has questions as well for

13· ·this afternoon.

14· · · · A. Okay.

15· · · · · ·MS. VOELEKERS:· So I propose that we go off the

16· ·record.

17· · · ·(A lunch break was held from 12:16 to 1:01 p.m.)

18· · · · · ·MS. VOELEKERS:· Go back on the record.

19· · · · Q. (By Ms. Voelekers)· I am going to hand you back

20· ·what has been marked as Exhibit 3.

21· · · · A. Okay.

22· · · · Q. Do you recognize this document?

23· · · · A. Yes, I do.

24· · · · Q. What is this document?

25· · · · A. It is Appendix L from the Updated EFSEC
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·1· ·Application for Site Certification Draft Wildlife and

·2· ·Habitat Mitigation Plan (New) from February -- I'm

·3· ·sorry -- revised December of 2022.

·4· · · · Q. Have you reviewed this document before today?

·5· · · · A. Before today?· Yes.

·6· · · · Q. Okay.

·7· · · · A. And today.

·8· · · · Q. Can you please turn to page 5 of Exhibit 3?

·9· · · · A. 5, yes.

10· · · · · ·MR. HEAD:· Excuse me, counsel, can I just get

11· ·clarity?· Which exhibit in the ones that you previously

12· ·emailed to us, what's the number on this one?

13· · · · · ·MS. VOELEKERS:· No. 5.

14· · · · Q. (By Ms. Voelekers)· On page 5, there is a table,

15· ·Table 1, that includes a history or summary, excuse me,

16· ·of Agency Consultation History, do you see that table?

17· · · · A. Uh-huh.

18· · · · Q. On the second line, first bullet point --

19· · · · A. Uh-huh.

20· · · · Q. -- it says that, "WDFW noted setback

21· ·recommendations that may be appropriate during

22· ·construction during the nesting/fledging season for the

23· ·ferruginous hawk nests observed near the Project that

24· ·was occupied all three years it was surveyed

25· ·(2017-2019)."
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·1· · · · A. Uh-huh.

·2· · · · Q. Is that summary consistent with your

·3· ·recollection of the January 28, 2020, meeting?

·4· · · · A. Yes.· To the best of my knowledge.

·5· · · · Q. Further down with reference to a January 27,

·6· ·2021, meeting, the summary states that "WDFW noted that

·7· ·the Project was well sited given the level of existing

·8· ·disturbance."· Were you at the January 27, 2021,

·9· ·meeting?

10· · · · A. Yes.

11· · · · Q. Is your recollection of the discussion during

12· ·that meeting consistent with this summary?

13· · · · A. Yes.

14· · · · Q. On the next row with regard to a November 2,

15· ·2021, meeting, the summary says that "WDFW said wildlife

16· ·and habit surveys were done well; no comments."· Were

17· ·you at the November 2, 2021, meeting?

18· · · · A. Yes.

19· · · · Q. Is that summary consistent with your

20· ·recollection?

21· · · · A. Yes.

22· · · · Q. The summary goes on to say that "WDFW reviewed

23· ·habitat impact tables and thought they looked good."

24· · · · A. Yes.

25· · · · Q. Is that consistent with your recollection?
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·1· · · · A. Yes.

·2· · · · Q. On page 6 --

·3· · · · A. Uh-huh.

·4· · · · Q. -- on the column for the November 16, 2021,

·5· ·meeting, the summary states that "WDFW recommended

·6· ·avoidance buffers around ferruginous hawk nests during

·7· ·construction; noted that the agency is working on

·8· ·updated guidance on how to address ferruginous hawk for

·9· ·all projects."· Were your at the November 16, 2021,

10· ·meeting?

11· · · · A. Yes.

12· · · · Q. Is that summary consistent with your

13· ·recollection of the meeting?

14· · · · A. Yes.

15· · · · Q. The next bullet point states that "WDFW noted

16· ·that pronghorn are not regulated by the agency and

17· ·recommended that EFSEC consult with the Yakama Nation

18· ·regarding that species, since the heard was reintroduced

19· ·by them."· Is that summary consistent with your

20· ·recollection of the meeting?

21· · · · A. Yes.

22· · · · Q. Was that the first time that you recollect

23· ·recommending that EFSEC consult with the Yakama Nation

24· ·regarding pronghorn antelope?

25· · · · A. Yes, that seems about right.
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·1· · · · Q. On the next row with reference to a November 30,

·2· ·2021, meeting, the summary states that "WDFW agreed with

·3· ·the mitigation options presented in the draft HMP."

·4· ·Were you at the November 30, 2021, meeting?

·5· · · · A. Yes.

·6· · · · Q. Is the statement that "WDFW agreed with the

·7· ·mitigation options presented in the draft HMP"

·8· ·consistent with your recollection of the meeting?

·9· · · · A. Let me check something here.· This -- I --

10· ·this -- it talks about options so I don't know what

11· ·we're talking about there.· So I definitely have to go

12· ·back and look at some notes or talk to folks that were

13· ·at the meeting because options is pretty broad here.

14· · · · Q. So as you sit here today, you cannot confirm or

15· ·deny that this is an accurate summary of the discussion

16· ·during the November 30, 2021, meeting?

17· · · · A. Correct, yeah.· Uh-huh.· Yes.

18· · · · Q. On the next row, in reference to a December 14,

19· ·2021, meeting, the summary states that "All agreed to

20· ·memorialize approach to minimize impacts to canyons in

21· ·the revised HMP."· Were you present at the December 14,

22· ·2021, meeting?

23· · · · A. Yes.

24· · · · Q. And just for clarity, do you understand HMP to

25· ·refer to a Habitat Mitigation Plan?
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·1· · · · A. Yes.

·2· · · · Q. Is the statement on that first bullet point for

·3· ·December 14, 2021, meeting consistent with your

·4· ·recollection of the discussion?

·5· · · · A. Yeah.· My recollection, yes.

·6· · · · Q. On page 7 --

·7· · · · A. Uh-huh.

·8· · · · Q. -- on the final column there's a reference to a

·9· ·January 20, 2022, meeting.· Were you present at that

10· ·meeting?

11· · · · A. Yes.

12· · · · Q. The second bullet point says "WDFW confirmed

13· ·agreement with mitigation ratios and approaches

14· ·presented in draft HMP."· Is that summary consistent

15· ·with your recollection of the meeting?

16· · · · · ·So before looking through the document, I'm just

17· ·asking for your personal recollection of the meeting.

18· · · · A. I remember confirming the mitigation ratios all

19· ·along pretty much.· But "approaches presented in the

20· ·draft HMP."· I do not know.· Since January 20th, there

21· ·had been no revised HMP at that time.· So I would like

22· ·to look at the February 2021 HMP to see what we agreed

23· ·to so I'm...

24· · · · Q. Yeah.· So as we sit here today, do you have

25· ·enough information to determine whether or not this is
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·1· ·an accurate summary of the discussion in January of

·2· ·2022?

·3· · · · A. I don't.

·4· · · · Q. Okay.· To the extent that there was a discussion

·5· ·about the draft HMP in January of 2022, is it your

·6· ·understanding that that would have been based upon a

·7· ·previous version of the HMP than we have in front of us

·8· ·today?

·9· · · · A. That is my feeling just looking at the dates

10· ·here, yes.· Yep.

11· · · · Q. So turning to page 11 --

12· · · · A. Uh-huh.

13· · · · Q. -- which is the end of the discussion in section

14· ·5 about general -- oh, sorry.· Page 10, the section

15· ·begins 5.2 Habitat Impacts.

16· · · · A. Yes.

17· · · · Q. And at the end of that section on page 11

18· ·there's a statement that says that "Replacement habitat

19· ·would be provided such that there would be no cumulative

20· ·loss in function or value of habitat from project

21· ·development."

22· · · · · ·Based upon your understanding of the proposed

23· ·mitigation measures for the project, do you agree with

24· ·that statement?

25· · · · A. That's on page 11?
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·1· · · · Q. The last sentence on page 11.

·2· · · · A. Hmm.· I don't generally agree with that

·3· ·statement.

·4· · · · Q. And why not?

·5· · · · A. I -- we operate in this arena quite a bit

·6· ·talking about replacement habitats and whether they

·7· ·provide the same functions and values.· And if it

·8· ·functions as a nesting area, say, for a sage sparrow,

·9· ·can you really replace that?· And that's kind of where

10· ·I'm going at with this.· Sometimes it's better to

11· ·completely avoid the impact so that you don't have to

12· ·try to somehow address this.

13· · · · · ·The keyword here is "habitat," because our wind

14· ·power guidelines and much of these discussions are based

15· ·on habitat impacts only, right?· So just plants for

16· ·plants, right?· Can we do that?· Can we lose an acre of

17· ·shrub-steppe there and get an acre through an easement

18· ·acquisition or working money and something like that?

19· ·Yeah, probably.

20· · · · · ·But then when you throw in the words "function"

21· ·and "value," what does the shrub-steppe habitat function

22· ·as?· Does it function as a breeding site, a nest site,

23· ·and then it kind of ups the game a little bit.

24· · · · · ·So it's been kind of a, I don't know, kind of a

25· ·pinch point in our mitigation discussions, and we've
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·1· ·talked about this internally that I keep saying our

·2· ·mitigation is really habitat focused.· Where do you put

·3· ·the animals in this, right?

·4· · · · · ·And for this particular project, you know, we

·5· ·have a ferruginous hawk, like, how does that figure in

·6· ·here, when the guidelines -- which are old, our wind

·7· ·power guidelines admittedly are old and need to be

·8· ·updated -- are habitat based.

·9· · · · · ·So I think on for a habitat per habitat, you

10· ·could probably do it, and that would probably satisfy

11· ·it.· But when you put this function and value into it,

12· ·to me it equates a wildlife function and value.· That's

13· ·me speaking from my experience, and I don't know that we

14· ·can get there.

15· · · · Q. Okay.· Thank you.

16· · · · · So on page 14 --

17· · · · A. Uh-huh.

18· · · · Q. -- right in the middle of that second paragraph

19· ·there's a discussion of a study --

20· · · · A. Uh-huh.

21· · · · Q. -- on bird abundance and diversity at a PV array

22· ·facility in South Africa.

23· · · · A. Uh-huh.

24· · · · Q. And seven lines from the bottom, the sentence

25· ·that starts "The primary" --
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·1· · · · A. Yes.

·2· · · · Q. Okay.· So it says, "The primary conclusion of

·3· ·the study was that bird diversity and density were

·4· ·higher outside of the facility, but the facility was not

·5· ·absent of birds."

·6· · · · A. Uh-huh.

·7· · · · Q. In your experience, do you expect to see a

·8· ·decrease in bird activity after installation of PV

·9· ·arrays consistent with the study's findings here?

10· · · · A. (Reading to self.)· This is South Africa, I

11· ·don't know what birds are over there, right?· I know

12· ·what we have here.· I think this paper -- I remember

13· ·reading this many years ago and it's in my files in the

14· ·office -- because at the time when I assembled a big

15· ·data catalog or a literature search, we're looking for

16· ·documents like this that talked about how things change

17· ·when a solar facility goes in, what happens to animals

18· ·and plants, and does it go up or down, right?· So this

19· ·one was particularly interesting.

20· · · · · ·And I don't know.· I have gut feelings, I have a

21· ·personal opinion, right?· But scientifically, I don't

22· ·know.· The best thing we can do right now is look at the

23· ·science, what's out there.· And I think we do know that

24· ·things will change, we just don't know how.

25· · · · Q. Because there isn't yet a study of the same
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·1· ·topic specific to Washington State?

·2· · · · A. And that's been the rub, right?· They say, well

·3· ·this is South Africa, give us something from the

·4· ·Columbia Plateau, where we have sage thrashers and all

·5· ·that kind of stuff, and then we can start talking about

·6· ·how these things really respond out here to -- or any

·7· ·kind of development.

·8· · · · · ·But for now we have to use these surrogates, if

·9· ·you will, and just kind of say, Well, over there in

10· ·South Africa things went down there but they went up

11· ·here.· But I'm familiar with some -- I think there's

12· ·some work in California and probably somewhere else in

13· ·the U.S., probably all over the world now.· It just

14· ·depends.· It's site specific really.

15· · · · Q. And we don't have the site specific data for

16· ·Eastern Washington in terms of impacts from PV arrays?

17· · · · A. That is correct.

18· · · · Q. On the next page, there are a number of

19· ·statements referring to mitigation measures.· The second

20· ·bullet says that "The Project will use industry standard

21· ·best management practices to minimize impacts to

22· ·vegetation, waters, and wildlife."

23· · · · A. Uh-huh.

24· · · · Q. Do you agree with that statement?

25· · · · A. Yeah.· Based on my experience working with
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·1· ·renewables in the state now for 15 years, projects

·2· ·generally do a pretty dang good job of these best

·3· ·management practices.· Sometimes they're spelled out on

·4· ·a different sheet or something like that to minimize

·5· ·impacts to those things, they really do.

·6· · · · Q. And are industry standard best management

·7· ·practices consistent with best available science?

·8· · · · A. We're talking about installing an industrial

·9· ·solar facility while also trying to minimize impacts to

10· ·sensitive species and wildlife, two very different

11· ·lanes.· I don't know -- I don't know how their best

12· ·management practices to minimize impacts to waters, I

13· ·don't know those.· I don't know if they're based on

14· ·science or not.· I'm guessing they are.

15· · · · Q. Four bullets down there's a sentence that says

16· ·"During construction" --

17· · · · A. Yes.

18· · · · Q. The sentence reads, "During construction, WDFW

19· ·recommended seasonal buffers (per Larsen et al. 2004)

20· ·for ferruginous hawk nests would be observed to avoid

21· ·disturbing nesting ferruginous hawks."· Do you agree

22· ·with that statement?

23· · · · A. At the time we made the recommendation, yes.

24· · · · Q. Do you have concerns about the applicant

25· ·observing seasonal buffers recommended in 2004?
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·1· · · · A. Yes.· 2004, not sure the document, Larsen

·2· ·Ferruginous Hawk Update or something perhaps.· Let me

·3· ·just look here.· Larsen.· L, Larsen.· Yep.· Management

·4· ·Recommendations for Washington's Priority Species.

·5· ·Well, that's 2004.· The document was updated in 2020 and

·6· ·probably further slightly updated maybe for other

·7· ·animals that have gone through a status review and now

·8· ·we have the uplisting documents for the ferruginous hawk

·9· ·that were prepared in 2021 or 2020.

10· · · · · ·Seasonal buffers are fairly common for raptors

11· ·in general for construction sites.· I think if there

12· ·were ferruginous hawks there and seasonal buffers were

13· ·put in, that would be a good thing.· But on this one, I

14· ·would like to loop back with Jim and Jason to see if

15· ·those buffers that we had from Larsen 2020 -- or 2004

16· ·are still applicable today given the status of the bird.

17· · · · Q. The next bullet down halfway through there's a

18· ·sentence that starts with "If impacts," do you see that?

19· · · · A. Uh-huh.

20· · · · Q. It says, "If impacts to potentially suitable

21· ·habitat cannot be avoided during final design, the

22· ·Applicant will consult with WDFW regarding the need for

23· ·burrowing owl surveys prior to construction, including

24· ·surveys to determine habitat suitability for burrowing

25· ·owls and surveys for breeding owls if suitable habitat
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·1· ·is present."· Do you know how EFSEC will determine if

·2· ·surveys will be required?

·3· · · · A. To me, when I read this -- and not just today at

·4· ·lunch when I read it but other times when I've seen

·5· ·similar statements -- to me, it's almost a standard

·6· ·practice for projects in general.· Even maybe some

·7· ·residential and larger projects.· Before the

·8· ·construction starts within, like, almost a two-week

·9· ·window, they'll have someone go out in front of where

10· ·the disturbance is going to occur, right?

11· · · · · ·They've done all these surveys in the past,

12· ·we've got no birds, we've got no birds, or whatever.

13· ·Okay.· Let's just make sure.· A couple weeks before send

14· ·some qualified folks out through the landscape.· Is it

15· ·still zeros?· Now we have current data.· But if

16· ·something is found, then we have to adjust the

17· ·construction schedule or move the project or something

18· ·or discuss further mitigation.

19· · · · · ·So this is a -- I don't see it as a red flag.

20· ·It's just something that's kind of done.· You know, if

21· ·there's a sensitive area, we say, Can you give it just

22· ·one last look just to make sure?

23· · · · Q. Okay.· So the sentence starts off by saying "If

24· ·impacts of potentially suitable habitat cannot be

25· ·avoided..."
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·1· · · · A. Uh-huh.

·2· · · · Q. Do you know how EFSEC determines if that will

·3· ·trigger this following provision about the con -- about

·4· ·conducting surveys?

·5· · · · A. No.· First of all, we have to decide what's

·6· ·potentially suitable habitat, right?

·7· · · · Q. Is that your opinion?

·8· · · · A. I mean, yeah.· Yeah.· That's -- yeah.· The

·9· ·project may say, We think this is suitable, do you think

10· ·we should survey?· And we may do a quick site visit,

11· ·talk to them on the phone, and say, No, you don't need

12· ·to do it.· We don't agree.· Never had owls up there,

13· ·it's not right for them, it's got this and that, and

14· ·owls are never in those areas.· So we could, you know.

15· · · · · ·But this -- these statements or I guess things

16· ·like this falls on the responsibility of the project at

17· ·times.· If they think -- I mean, their job is to avoid

18· ·and minimize.· If they think they are going to impact

19· ·and not avoid, then they should do due diligence to make

20· ·sure that they can check the box that everything's good.

21· ·So we have to determine if they're suitable habitat.

22· ·That's the No. 1 thing.

23· · · · Q. So this would be a continuance of the

24· ·collaborative discussions that you outlined earlier

25· ·today where there might be discussions between WDFW,
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·1· ·EFSEC, and the applicant?

·2· · · · A. Certainly.· Yes.· Yes.

·3· · · · Q. The end of the bottom of page 15.

·4· · · · A. Uh-huh.

·5· · · · Q. The last sentence reads, "The Applicant does not

·6· ·plan to pursue an eagle take permit for the anticipated

·7· ·Phase 1 of the Project but will re-evaluate eagle risk

·8· ·and whether there is a need for an eagle take permit for

·9· ·the anticipated Phase 2 of the Project."

10· · · · A. Uh-huh.

11· · · · Q. Based upon available information, do you believe

12· ·that it is likely that there may be a taking of a eagle?

13· · · · A. Likely taking.

14· · · · · ·MR. MCMAHAN:· Ms. Voelekers, Tim McMahan here.

15· ·I'm objecting to the speculative nature of this

16· ·question.· And secondly, this relates to a U.S. Fish and

17· ·Wildlife Service process, not a WDFW process.

18· · · · Q. (By Ms. Voelekers)· You can answer.

19· · · · A. I think it's good practice where there's these

20· ·birds around for a project to acquire a permit, whether

21· ·a bird gets -- encounters a turbine is unknown.

22· · · · Q. On the next page, page 16.

23· · · · A. Uh-huh.

24· · · · Q. The last bullet before section 7.2, it says that

25· ·"The Applicant will conduct 2 years of standardized
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·1· ·post-construction fatality monitoring to assess impacts

·2· ·of Turbine operation on birds and bats."· Are you aware

·3· ·of the scope of that monitoring?

·4· · · · A. I know that these -- monitoring is typically

·5· ·done on projects, as for -- and what is involved in

·6· ·doing them.· But when you have a site that is so large,

·7· ·244 turbines, and all that kind of stuff over 20-plus

·8· ·miles, the consultants typically work up a survey

·9· ·methodology.· In other words, they're not going to

10· ·survey every turbine for fatalities, that's a lot of

11· ·work, but they'll figure out some process where they can

12· ·get the required amount of data to make an assessment of

13· ·fatalities on the site.· So this is -- this is good.

14· ·But the details get worked out.

15· · · · Q. The details are still being worked out with

16· ·regard to this project?

17· · · · A. The project specifics, like how -- how often are

18· ·you going to monitor, what turbines are you going to

19· ·monitor, that kind of stuff.· And it might be in the --

20· ·I don't think it's -- anyway.

21· · · · Q. Page 16, still the second bullet, it says "In

22· ·accordance with project-specific guidance provided by

23· ·WDFW, Turbines nearest to Nest 03 were repositioned to

24· ·be more than .5 mile away from the nest, which exceeded

25· ·the .25 mile setback recommendation (M. Ritter, personal
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·1· ·communication)."

·2· · · · A. Uh-huh.

·3· · · · Q. What project-specific guidance is this referring

·4· ·to, if you know?

·5· · · · A. Project specific, I do not know.

·6· · · · Q. What personal communications is this referring

·7· ·to, if you know?

·8· · · · A. I do not know.

·9· · · · Q. Is the .5 mile setback from Nest 3 consistent

10· ·with best available science?

11· · · · A. It may be.· I would have to go back.· It might

12· ·be in Larsen 2004.· I don't -- yeah.· It might be in

13· ·Larsen 2004.

14· · · · Q. But as you sit here, you cannot confirm or deny?

15· · · · A. Correct.

16· · · · Q. Page 17.

17· · · · A. Yes.

18· · · · Q. Under 7.4.1, the last sentence of the first

19· ·paragraph for that section.· It says, "The habitat

20· ·mitigation ratios were developed for modified habitat,

21· ·through coordination with EFSEC and WDFW, in the absence

22· ·of solar development guidelines and considering that

23· ·revegetated habitat under solar arrays does not meet the

24· ·definition of temporary or permanent impacts from WDFW

25· ·(2009)."· Do you agree with that statement?
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·1· · · · A. Yes.

·2· · · · Q. Does application of impact mitigation ratios

·3· ·from wind farm guidance to solar development result in

·4· ·accurate quantification and type of impacted acreage?

·5· · · · A. It's generally similar.· I think we kind of

·6· ·discussed that a bit earlier today.

·7· · · · Q. On page 18 --

·8· · · · A. Yes.

·9· · · · Q. -- there's a table that identifies habitat types

10· ·and just based upon your recollection today, do you

11· ·agree with the quantification of modified habitat in

12· ·Table 4?

13· · · · A. Yes.

14· · · · Q. Okay.· On page 19, under 7.4.2, Criteria 2, it

15· ·first says that "Mitigation will address the relative

16· ·impact that the Project may have on ferruginous hawk

17· ·nesting and foraging habitat."· Do you agree with that

18· ·statement?

19· · · · A. Relative impact -- in reading it, I've read it

20· ·several times, that sentence, I don't know exactly what

21· ·it's saying.· It's just, I don't.· "Relative impact the

22· ·Project may have on ferruginous hawk..."· All right.

23· ·Well, let's see if the mitigation will address it.· May

24· ·have on ferruginous hawk nesting, may have is pretty

25· ·wide open, may not have.· Relative impact, relative to
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·1· ·what?· I mean, there's a lot going on here.· I think the

·2· ·rest of the writing in that paragraph says a lot more.

·3· · · · Q. So the next sentence says that "Removal of

·4· ·foraging habitat within core use areas (3.2 kilometers/2

·5· ·miles) and home ranges (10 kilometers/6.2 miles) of

·6· ·occupied ferruginous hawk nests will be addressed by

·7· ·completing mitigation similarly within a core use area

·8· ·or home range on an occupied nest."

·9· · · · A. Uh-huh.

10· · · · Q. Do you agree with that statement?

11· · · · A. No.

12· · · · Q. And why not?

13· · · · A. It uses the word "occupied," and all along the

14· ·Washington Department of Fish and Wildlife have said

15· ·nesting territories -- all nesting territories in that

16· ·area need to have protection.

17· · · · · ·So occupied only refers -- occupied refers back

18· ·to the studies done by the project where they only had

19· ·two, maybe three occupied nests the entire time, and

20· ·we've been monitoring and watching birds in that

21· ·landscape for two to three decades.· And we have 16 or

22· ·17 nesting areas that need protection and management.

23· · · · Q. On pages 20 and 21 --

24· · · · A. Yes.

25· · · · Q. -- three different options are discussed for
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·1· ·mitigation.· Conservation easement, payment to WDFW, or

·2· ·payment to local conservation entity.· Do you know how

·3· ·and who will -- sorry.

·4· · · · · Do you know who will determine which option is

·5· ·ultimately chosen?

·6· · · · A. No.· It kind of works like this:· The project

·7· ·may say to us, Do you have any areas around the

·8· ·project -- because our mitigation sequencing says, of

·9· ·course, avoid, minimize, mitigate, but it also says on

10· ·site/in kind is preferred, right?· And then we kind of

11· ·move to out of kind/off site as the last in there.

12· · · · · ·So like to look for somebody nearby.· We might

13· ·say to the project since they have a relationship with

14· ·some of the landowners up there, Do you know if any of

15· ·the landowners have some land they would like to put an

16· ·easement?· In fact, we would be interested in this area

17· ·over here has an easement, can you go talk to them?· So

18· ·it's kind of a lot of back and forth here.

19· · · · · ·And we might working -- you know, EFSEC might be

20· ·part of these calls, and we kind of like brainstorm some

21· ·ideas, we might settle on one.· And the project might

22· ·say, you know, in the end of the day, we're just going

23· ·to go with the fee thing because it's simpler for us.

24· ·We just want to go build a project.· We want to check

25· ·the box on mitigation payment, we can move on.
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·1· · · · · ·So we really kind of leave it up to the project

·2· ·a little bit to see, you know, where they want to go

·3· ·with it on one of these options.

·4· · · · Q. Is it your understanding that the applicant will

·5· ·ultimately determine which option to go with?

·6· · · · A. No.· I don't think the applicant would.· I think

·7· ·it's almost a joint decision.· We might make a

·8· ·recommendation to EFSEC that we would prefer to say this

·9· ·option over that one, and the applicant may say

10· ·something else, you know, we would have to have another

11· ·discussion, but no.

12· · · · Q. Are you aware of any conversations with the

13· ·Umatilla Tribe regarding mitigation option 3 on page 21?

14· · · · A. With Umatilla, no.

15· · · · Q. Are you aware of any conversations with the Nez

16· ·Perce Tribe regarding option 3 on page 21?

17· · · · A. No, that -- no.· No, I'm not.· That -- I'm

18· ·sorry, that just kind of surprised me.· Reading that and

19· ·then hearing it.· Actually, I read it many times but

20· ·hearing it sounds different.· No.· No.

21· · · · Q. You're not aware of any conversations?

22· · · · A. No.· I'm aware of the other stuff, the other

23· ·groups that are listed, you know.

24· · · · Q. So you're also not aware of any conversations

25· ·with the Wanapum Tribe about option No. 3?
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·1· · · · A. I don't recall.· I recall perhaps even talking

·2· ·to the project about these other groups, like Tapteal,

·3· ·that's a good one in there.· Nowadays we would also toss

·4· ·in the Conservation District.· And I thought they

·5· ·already made a -- I thought -- well, anyway.· That

·6· ·wasn't the question.· Yeah.· No, I'm not aware.· No.

·7· · · · Q. Are you aware of any agreements that have been

·8· ·entered into with any entity about option No. 3?

·9· · · · A. Oh, man.· Am I aware of any agreements that the

10· ·project has related to No. 3?· Yes.

11· · · · Q. What are those agreements?

12· · · · A. I don't know if it's an agreement, but I think

13· ·you're talking option 3 says Mitigation Payment to Local

14· ·Conservation Entity, right?· Can I have a minute to talk

15· ·to Randy.

16· · · · Q. Yep.

17· · · · · ·THE WITNESS:· Randy, I'm going to call you,

18· ·okay?

19· · · · · ·MR. HEAD:· All right.

20· · · · · ·THE WITNESS:· I've got to get my phone.

21· · · · · · · · · ·(A short recess was had.)

22· · · · · ·MS. VOELEKERS:· Okay.· We're back on the record.

23· · · · Q. (By Ms. Voelekers)· If you need to call Randy

24· ·again, I'll just ask you to answer the outstanding

25· ·question so we can close that loop.
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·1· · · · A. Yes.

·2· · · · · ·MS. VOELEKERS:· If the court reporter could

·3· ·please read off the last question to Mr. Ritter.

·4· · · · · · · (Wherein the reporter read back.)

·5· · · · · ·MS. VOELEKERS:· And can you read the one before

·6· ·that, please?

·7· · · · · · · (Wherein the reporter read back.)

·8· · · · A. Yes.

·9· · · · Q. (By Ms. Voelekers)· What are those agreements?

10· · · · A. I don't know that it's an agreement, but I do

11· ·recollect that the project was considering making

12· ·payment to a local conservation organization which may

13· ·or may not have been related to mitigation.

14· · · · Q. What was that organization?

15· · · · A. Friends of Badger.

16· · · · Q. That contribution is addressed on page 24.· Are

17· ·you aware of any other contributions made to date by the

18· ·applicant?

19· · · · A. No.

20· · · · Q. Any donations made by the applicant?

21· · · · A. No.

22· · · · Q. Specific to this project, right?

23· · · · A. Right.· I know.· Thank you.

24· · · · Q. On page 26 --

25· · · · A. Uh-huh.
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·1· · · · Q. -- the last two sentences of that section --

·2· · · · A. Uh-huh.

·3· · · · Q. -- of that page, section 9, "In all cases, the

·4· ·Applicant may choose to use, for comparison, an agreed

·5· ·upon reference site to establish what is ecologically

·6· ·possible in the region."· Do you know who all has agreed

·7· ·to the, quote, agreed upon reference sites, end quote?

·8· · · · A. In the past, it's been a group effort to agree

·9· ·upon those.· I was peripherally involved in one for the

10· ·Kittitas Valley solar -- I'm sorry, wind project, where

11· ·we needed a reference site.· And I remember folks that

12· ·were involved, like the project, their consultant, us, I

13· ·can't remember who else it was, but we would say, Let's

14· ·use that one over there, let's talk to Smith over there

15· ·on his property, that's a good reference site.· So we

16· ·kind of just brainstormed on sites, we would do that

17· ·together I guess is the answer.

18· · · · Q. Do you know if the applicant must obtain WDFW's

19· ·agreements specifically on what an appropriate reference

20· ·site would be?

21· · · · A. I don't think they would have to get ours.

22· · · · Q. Do you have any concern that the use of a

23· ·reference site at a future date might allow the

24· ·applicant to shift the biological baseline for measuring

25· ·mitigation success?
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·1· · · · A. No, I don't.· I think the reference site

·2· ·approach is a good approach whether it's in shrub-steppe

·3· ·or in the forest.· You find a site that's been there for

·4· ·a long time, it's established, it's functioning as a

·5· ·forest or a shrub-steppe habitat, and I don't think it

·6· ·shifts anything.· It lets us know what's really possible

·7· ·out there.

·8· · · · · ·On paper we might want to say we want, oh, it

·9· ·should be 80 percent shrubs and 20 percent native

10· ·grasses, right?· Well, that would look beautiful, you

11· ·know, in 50 years.· That would be awesome.· Let's go out

12· ·and look at the region right now and look at a site

13· ·that's been around for 40 or 50 years.· Is that -- what

14· ·is really possible, right?· It's always going to have a

15· ·component of cheatgrass in it, it's going to have this

16· ·in it.

17· · · · · ·So it's good because then we all have something

18· ·to point to and say, no, that's our success criteria,

19· ·not this 80 percent on a piece of paper.· We want it to

20· ·look like that.· We could quantify that, but reference

21· ·sites are great.

22· · · · Q. That's all I have for Exhibit 3.· Can I have

23· ·that back?

24· · · · · · (Exhibit No. 4 marked for identification.)

25· · · · Q. I'm handing you what has been marked as Exhibit
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·1· ·4.· Do you recognize this document?

·2· · · · A. Yes, I do.

·3· · · · Q. What is this document?

·4· · · · A. It is a memo from Tetra Tech to Dave Kobus,

·5· ·Scott Renewable Energy.· It's from Tetra Tech and West

·6· ·cc'd to Tim McMahan.· And it's the Application of Novel

·7· ·Ferruginous Hawk Data and Recommendations for the Horse

·8· ·Heaven Clean Energy Center for Benton County,

·9· ·Washington.· I believe this might be in response to our

10· ·recommendations for 3.2 kilometer exclusion in core

11· ·nesting areas -- core nesting territories.· Yeah.· Yep.

12· · · · Q. Beginning halfway through the third line, where

13· ·you see "the Project has been developed," do you see

14· ·that?

15· · · · A. Third line?

16· · · · · ·MR. HEAD:· I'm sorry to interrupt.· I thought

17· ·you said this is Exhibit 4, and I'm looking at a

18· ·Periodic Status Review for Ferruginous Hawk.

19· · · · · ·MS. VOELEKERS:· Yeah.· Sorry.· We got out of

20· ·order here.· So it would have been 3 on the email.

21· · · · · ·MR. HEAD:· Okay.

22· · · · · ·MS. VOELEKERS:· I think.

23· · · · · ·MR. HEAD:· Thank you.

24· · · · A. Okay.· Which --

25· · · · Q. (By Ms. Voelekers)· So we're in the first
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·1· ·paragraph, the third line.

·2· · · · A. Uh-huh.

·3· · · · Q. It says "the Project has been developed to

·4· ·avoid, minimize, or mitigate potential affects to avian

·5· ·species..."· Do you agree with that statement?

·6· · · · A. I mean, no.· Not entirely.

·7· · · · Q. And why not?

·8· · · · A. Because the avoid and minimize does not meet our

·9· ·level of avoid and minimize to avoid and minimize

10· ·potential impacts to ferruginous hawk.

11· · · · · ·MR. MCMAHAN:· I'm objecting to the form of this

12· ·question.· Specifically this is talking about "Project

13· ·has been developed to avoid, minimize, or mitigate

14· ·potential effects to avian species," continuing on, this

15· ·is the part that you did not reference, Ms. Voelekers,

16· ·"consistent with the U.S. Fish and Wildlife," et cetera.

17· ·So I would just like the context to be clear.

18· · · · · ·MS. VOELEKERS:· Okay.· If we could keep talking

19· ·objections to a minimum, I would appreciate it.· I'll

20· ·ask the question another way, though.

21· · · · Q. (By Ms. Voelekers)· As you sit here today, do

22· ·you -- would you agree with a statement that the project

23· ·has been developed to avoid, minimize, or mitigate

24· ·potential affects to avian species?

25· · · · A. Based on your rephrasing of the question and I
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·1· ·guess the information shared in the objection, I would

·2· ·like to read the Washington Administrative Code first to

·3· ·see what it says about avoid and minimize.

·4· · · · Q. Okay.· So putting down the exhibit for a minute.

·5· · · · A. Uh-huh.

·6· · · · Q. Would you agree with the statement that the

·7· ·project has been developed to avoid potential effects to

·8· ·avian species?

·9· · · · A. No.

10· · · · Q. And why not?

11· · · · A. Because the project as depicted right now still

12· ·has turbines within the 3.2-mile core nesting areas for

13· ·ferruginous hawk.

14· · · · Q. You would you agree with the statement that the

15· ·project has been developed to minimize effects to avian

16· ·species?

17· · · · A. To some avian species, yes.

18· · · · Q. Which ones?

19· · · · A. I'm going to be broad here.· Raptors other than

20· ·ferruginous hawk and likely some of the sagebrush song

21· ·birds, because they avoided some of the -- they moved

22· ·the power lines that were going across canyons which can

23· ·help with just disturbance and destruction and things

24· ·like that.

25· · · · · ·So they have done things in their plan, in their
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·1· ·project siting, that has been in response to our

·2· ·recommendations for minimizing some impacts.· The one

·3· ·sticking point we have right now is the ferruginous

·4· ·hawk.

·5· · · · Q. Because they have declined to minimize potential

·6· ·impacts to the ferruginous hawk?

·7· · · · A. To avoid and minimize, yes.

·8· · · · Q. To avoid and minimize.· The project applicant

·9· ·has declined to avoid or minimize potential impacts and

10· ·effects to the ferruginous hawk?

11· · · · A. The project has declined to avoid -- did you say

12· ·the word "declined"?

13· · · · Q. Yes.

14· · · · A. Uh-huh.

15· · · · Q. The applicant has declined to avoid potential

16· ·effects to ferruginous hawks.

17· · · · A. Well, no, I don't think there's been -- it's not

18· ·an active decline here.· They presented a project three

19· ·years ago that said, Here's the project layout.· And

20· ·they have stuck with it.· They haven't said -- well, I

21· ·guess reading through these documents, they've kind of

22· ·said no to our recommendations but not -- well, yes,

23· ·they did.· They responded to it in a draft EIS.· So

24· ·declined.· Yes, declined to avoid.

25· · · · Q. Also on page 1 of Exhibit 4, at the end of the
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·1· ·second paragraph, the author states that, quote, "At no

·2· ·time during this multi-year coordination effort did WDFW

·3· ·suggest that alternative analyses or buffers, other than

·4· ·those described by Larsen et al. (2004), be used to

·5· ·minimize effects to ferruginous hawk or their habitats."

·6· ·Do you agree with that statement?

·7· · · · A. May I see Exhibit 1 or 2 again or was it 3?· The

·8· ·one that had the meeting history, because it says in

·9· ·there about the buffers we talked about.· So the

10· ·statement here "at no time," I would say that's

11· ·incorrect.

12· · · · Q. And this memo was -- is dated January 20, 2022.

13· · · · A. Correct.

14· · · · Q. So as of January 20, 2022, is your recollection

15· ·consistent with the statement that at no time did WDFW

16· ·suggest that alternative analysis or buffers other than

17· ·those described by Larsen, et al., be used to minimize

18· ·effects to ferruginous hawk or their habitats?

19· · · · A. No, this is not correct, based on my

20· ·recollection.

21· · · · Q. Okay.· On the second sentence of the last

22· ·paragraph on page 1 it states, quote, "On December 14,

23· ·2021, Mike Ritter (WDFW) mentioned a potential

24· ·restrictive area surrounding active ferruginous hawk

25· ·nests (5 and 10 kilometer radius) that may need to be
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·1· ·implemented to protect the species based on recent

·2· ·agency research."· Do you agree with that statement?

·3· · · · A. Yes.· That's the information I was just

·4· ·referring to.

·5· · · · Q. Is it fair to say that the buffers recommended

·6· ·by WDFW are more protective than the buffers currently

·7· ·proposed in Scout's application for site certification?

·8· · · · A. We -- let's define Scout buffer and WDFW buffer.

·9· ·To me, that's really important here.· Our buffer is

10· ·around a nesting territory, no turbines, and, of course,

11· ·we conceded a little bit and said if turbines are in

12· ·there, you should curtail them at times, if needed.

13· · · · · ·Their buffers are construction buffers, which

14· ·means if there is an active nest, they would pull

15· ·back -- what was it? -- .5 miles and not have any

16· ·disturbance.· But if there were no birds or if it was

17· ·not nesting season or whatever, construction could

18· ·happen right up as close as they needed to.· So we're

19· ·talking two different buffers here so...

20· · · · Q. Are the construction buffers that the applicant

21· ·is proposing consistent with WDFW's best available

22· ·science?

23· · · · A. And I answered this earlier, where I said I

24· ·believe it came from Larsen 2004, but specifically to

25· ·ferruginous hawks, I would like to go back and regroup

http://www.litigationservices.com


Page 146
·1· ·or visit with Watson and Fidorra to say, Has that buffer

·2· ·changed or is ferruginous just in the raptor group and

·3· ·we have this far of a construction buffer?

·4· · · · · ·But yes, they are based on best science.· I just

·5· ·don't know what they are right now.

·6· · · · Q. You don't know as you sit here today?

·7· · · · A. No.

·8· · · · Q. As of today, has WDFW issued formal guidance

·9· ·regarding the appropriate setbacks for ferruginous hawk

10· ·nests?

11· · · · A. The -- yeah, it's in our PHS for the setbacks

12· ·for construction buffers and timing and disturbances,

13· ·that's in our PHS for -- I don't know if that's -- yeah,

14· ·I think that gets your answer.

15· · · · Q. This memo is generally responding to requests

16· ·made by WDFW for restrictive areas around core use areas

17· ·of the hawk.· Were the recommendations that you made

18· ·around setbacks for core use areas based upon the best

19· ·available science?

20· · · · A. Yes.

21· · · · Q. Even if it was not based upon formal guidance

22· ·documents published by WD FW?

23· · · · A. Correct.

24· · · · · ·MS. VOELEKERS:· Okay.· We can move on from that.

25· ·So the next exhibit number I believe is 5.· This was
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·1· ·marked as Exhibit 6 in the email this morning, Randy.

·2· ·This is a June 10, 2021, letter.

·3· · · · · · (Exhibit No. 5 marked for identification.)

·4· · · · Q. Do you recognize this document?

·5· · · · A. Yeah.· Hmm.· Yes, I do.

·6· · · · Q. How do you recognize this?

·7· · · · A. Well, let's see.· I signed it there as the area

·8· ·habitat biologist statewide technical lead and provided

·9· ·it to EFSEC in 2021.

10· · · · Q. And you were the author of this document?

11· · · · A. Yes.

12· · · · Q. Thank you.

13· · · · · · (Exhibit No. 6 marked for identification.)

14· · · · · ·MS. VOELEKERS:· I've marked another letter as

15· ·Exhibit 6, which is 7 in the email, Randy.

16· · · · Q. Do you recognize Exhibit 6?

17· · · · A. Yes.· I wrote this with Jim Watson and Jason

18· ·Fidorra, yep.

19· · · · Q. You were the co-author of this document?

20· · · · A. I am the -- well, I signed it, I coordinated

21· ·working with those guys and stuff, but I'm sure I threw

22· ·some bones on this and they added the right words and

23· ·maybe some new points.· But yeah, I wrote it.· It's our

24· ·agency response.

25· · · · · · (Exhibit No. 7 marked for identification.)
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·1· · · · Q. The next letter which we're marking as Exhibit

·2· ·7, it was included on the email this morning under 8, do

·3· ·you recognize this document?

·4· · · · A. Yes, this looks -- this looks like our original

·5· ·comment on the project from March 31, 2021.· At the

·6· ·time, I was a statewide technical lead, so yes, I

·7· ·recognize this.

·8· · · · Q. Were you the author of this document?

·9· · · · A. Yes, I was.

10· · · · Q. This is a final copy of the letter that you

11· ·submitted to EFSEC on March 31, 2021?

12· · · · A. Yes.

13· · · · Q. Okay.· Have you ever been on a site visit to the

14· ·project area?

15· · · · A. Yes.

16· · · · Q. What was the purpose of -- how many site visits

17· ·have you been to the project area?

18· · · · A. I remember -- recall two with the group, you

19· ·know, EFSEC and the consultants.· I've been up there by

20· ·myself on public roads looking at various aspects of the

21· ·project, oh, gosh, at least ten times.

22· · · · Q. Have you ever visited the site with any members

23· ·of the Yakama Nation?

24· · · · A. I don't believe so.· I don't believe they were

25· ·part of any of that, no.
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·1· · · · Q. For the two meetings that involved the applicant

·2· ·and EFSEC and/or the applicant's consultant, when did

·3· ·those meetings happen?

·4· · · · A. I was still hung up on your previous question,

·5· ·and I would like to change my answer to yes, the Yakama

·6· ·Nation was present for some of my solo meetings up

·7· ·there.· Also Conservation Northwest was with us.· And we

·8· ·met over by White Swan.· We were discussing pronghorn

·9· ·issues along all that landscape, and we -- Conservation

10· ·Northwest was -- I don't know.· We were working on some

11· ·projects and stuff, so it was the people in the game

12· ·program with the Yakama Nation, the range specialist and

13· ·stuff like that.

14· · · · · ·And we ended up over in the western edge of the

15· ·project, because the western edge is where pronghorn

16· ·sometimes travel to in the winter months.· And we got up

17· ·on that landscape and just kind of looked across it all,

18· ·you know, and said, What could we do up here different

19· ·for pronghorn, is there anything we can do up here?

20· ·And, oh, you know, this is where the Horse Heaven Hills

21· ·project is, so Yakama Nation was there.

22· · · · Q. Okay.

23· · · · A. Now onto your next question or -- which I

24· ·remember.

25· · · · Q. For the meeting with Conservation Northwest and
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·1· ·Yakama Nation, was the purpose of the meeting to discuss

·2· ·the pronghorn population generally or was it specific to

·3· ·the project's impacts on the pronghorn antelope?

·4· · · · A. It was just pronghorn use of the landscape.· And

·5· ·part of that was looking at -- because they have radios

·6· ·on some of the antelope so they can kind of know where

·7· ·they go, and they wanted to see the western edge -- or I

·8· ·guess, yeah, the far eastern movement of the pronghorn

·9· ·equals the western edge of the project so that's where

10· ·we ended up.

11· · · · Q. And is it your understanding based upon all the

12· ·information available to you that the pronghorn antelope

13· ·do occupy the western portion of the project area at

14· ·certain times of year?

15· · · · A. Yes.

16· · · · Q. So the site visit --

17· · · · A. Uh-huh.

18· · · · Q. -- that you attended that involved EFSEC --

19· · · · A. Uh-huh.

20· · · · Q. -- and the applicant, when were those site

21· ·visits?

22· · · · A. I don't recall.· I would have to go look at my

23· ·notes.· I really -- but it's been in the last, you know,

24· ·two and a half years.

25· · · · Q. Do you remember -- do you recall who all was
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·1· ·there?

·2· · · · A. I know Dave was there, Erik Jansen, several

·3· ·other people from EFSEC.· I would have to go look at my

·4· ·notes but...

·5· · · · Q. Do you recall whether or not members of the

·6· ·council participated in these site visits?

·7· · · · A. Oh, no.· No.· You mean like the voting council?

·8· · · · Q. Yes.

·9· · · · A. No.· Or do you mean --

10· · · · Q. You have not attended a site visit that involved

11· ·the council members?

12· · · · A. EFSEC council?

13· · · · Q. EFSEC council members.

14· · · · A. Oh, no.· No.· I'm insulated from them.· I have

15· ·to be.

16· · · · Q. So the council -- no council members have had an

17· ·opportunity to ask you questions about the project's

18· ·impact on habitat or wildlife?

19· · · · A. Oh, no.· No.

20· · · · Q. In your opinion, what information is most

21· ·critical for EFSEC council to consider when evaluating

22· ·the impacts of the project as it is currently designed?

23· · · · A. I think it's -- and I'm drawing on this not just

24· ·from the project but from other ones across the Columbia

25· ·Plateau, that the council is ultimately going to decide
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·1· ·on -- and it's to have a -- the best information would

·2· ·be a better understanding of the landscapes in which

·3· ·these projects occur so the connectivity and the core

·4· ·areas and the linkages and where unique and sensitive

·5· ·wildlife populations occur and use, some of that

·6· ·information is sensitive and we can't release it as an

·7· ·agency, but knowing that they occur on the landscape, I

·8· ·think we could.

·9· · · · · ·But anyway, that kind of information, and I

10· ·think that information should be presented to the

11· ·council in a presentation, in a meeting, because

12· ·sometimes reading it off pieces of paper and documents

13· ·can get -- I don't know.· It's hard sometimes to

14· ·understand.

15· · · · Q. And do you think that presentation should come

16· ·from WDFW?

17· · · · A. I think it should be -- I think EFSEC should

18· ·lead it and the project should be there and WDFW should

19· ·be there and we would -- we wouldn't be adversarial.· We

20· ·would present what we know about our subjects in the

21· ·best way we can.· I think -- you know.· I think that

22· ·would be really good but...

23· · · · · ·And that's not saying that EFSEC doesn't or the

24· ·council doesn't try to find that information, you know,

25· ·on their own, but I think -- and maybe some of the
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·1· ·members do because they really want to make a really,

·2· ·really informed decision and really get into it.· But I

·3· ·think just giving it to them saying, Here's the

·4· ·websites, here's the information, you know, if you

·5· ·really want to get into it and know these things better.

·6· · · · Q. As it is currently proposed, is it your

·7· ·professional opinion that the project will preserve and

·8· ·protect the quality of the environment?

·9· · · · A. No.· No.

10· · · · Q. Why not?

11· · · · A. Because it doesn't avoid ferruginous hawk core

12· ·nesting areas.

13· · · · Q. As it is currently proposed, is it your

14· ·professional opinion that the project will enhance the

15· ·public's opportunity to enjoy the aesthetic and

16· ·recreational benefits of air, water, and land resources?

17· · · · A. No.

18· · · · Q. And why not?

19· · · · A. Well, for one -- granted, almost all of this is

20· ·private land so there's really little public access that

21· ·occurs.· So I don't -- I don't know that there'd be a

22· ·huge impact on recreational, you know, enjoyment of the

23· ·area.· There could be a loss of feel free to hunt areas,

24· ·hunt by written permission areas.· There's a loss of

25· ·view shed so I think that's where the quality diminishes
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·1· ·it in my opinion.

·2· · · · Q. As it is currently proposed, is it your

·3· ·professional opinion that the project will result in

·4· ·beneficial changes in the environment?

·5· · · · · ·MR. MCMAHAN:· Ms. Voelekers, I'm going to object

·6· ·to the form of this question and the prior question as

·7· ·well, which is essentially quoting from SEPA.

·8· · · · Q. (By Ms. Voelekers)· Go ahead.· Would you like me

·9· ·to repeat it?

10· · · · A. Yes, please.

11· · · · Q. As it is currently proposed, is it your

12· ·professional opinion that the project will result in

13· ·beneficial changes in the environment?

14· · · · A. I don't know what is meant by "environment."· If

15· ·it means the local area, if it means the environment of

16· ·Washington State, or the environment of Earth.· So

17· ·renewable energy is good for the Earth, you know, at

18· ·this point.· Professional opinion, based on the

19· ·discussions we've had internally and the comments that

20· ·the agency has made for this project, it is not good for

21· ·the local environment.

22· · · · Q. As it is currently proposed, is it your

23· ·professional opinion that the project will promote

24· ·environmental justice for overburdened communities?

25· · · · A. I don't have enough information to make that
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·1· ·call.

·2· · · · · ·MS. VOELEKERS:· Okay.· I'm going to reserve a

·3· ·half hour for additional questions.· We did take a brief

·4· ·break there in the middle.

·5· · · · · ·THE WITNESS:· Yep.

·6· · · · · ·MS. VOELEKERS:· If we could go off the record, I

·7· ·would still like to take a brief break now.

·8· · · · · · · · · (A short recess was had.)

·9· · · · · ·MS. VOELEKERS:· We can go back on the record.

10

11· · · · · · · · · · · · · EXAMINATION

12· ·BY MR. MCMAHAN:

13· · · · Q. All right.· Mr. Ritter, good to see you.· Tim

14· ·McMahan here.· We've known each other on and off over

15· ·the years.· I appreciate your willingness to sit through

16· ·this what must be a marvelous experience today for you.

17· ·So I always appreciate your help and participation in

18· ·these processes.

19· · · · · ·As you know, I'm a lawyer with Stoel Rives Law

20· ·Firm and I am lead permitting counsel for the Horse

21· ·Heaven Project, and again, we've been, you know, we've

22· ·been meeting with each other on and off over the years.

23· · · · · ·First of all, can you describe your role to

24· ·EFSEC in advisement, I believe, as contractor to EFSEC?

25· ·Can you describe what that role is for us?
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·1· · · · A. Yes.· We have a -- Washington Department of Fish

·2· ·and Wildlife has a contract with EFSEC for a variety of

·3· ·energy-related projects.· Most are solar and wind, but

·4· ·there's a couple other ones on there too.· And so

·5· ·there's a statement of tasks in there for each of these

·6· ·projects and related to the Horse Heaven Hills.

·7· · · · · ·It runs the gamut from reviewing documents,

·8· ·providing comments on application materials,

·9· ·participating in meetings, all kinds of stuff.· And so

10· ·my role is advisory, representing fish and wildlife

11· ·resources, and making recommendations to them for -- for

12· ·the project.

13· · · · Q. Thanks.

14· · · · · ·And you're, of course, aware that EFSEC staff

15· ·has also hired independent consultants or contractors

16· ·that also work on these projects?

17· · · · A. Yes.

18· · · · Q. And what is your role and relationship like with

19· ·respect to those consultants?

20· · · · A. It's the same.· As I just --

21· · · · Q. Yeah.· So what is your interaction with them

22· ·maybe to better frame that?

23· · · · A. It's EFSEC is always present, and I believe for

24· ·the Horse Heaven it's been all, you know, online virtual

25· ·because a lot of these meetings happened during the
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·1· ·pan -- the COVID shutdown.· And there's, you know,

·2· ·there's agendas to the meetings so I know what we're

·3· ·going to talk about, what are the issues.· EFSEC kind of

·4· ·facilitates, asks more questions.· So it's -- it's, you

·5· ·know, a collaborative interchange of information back

·6· ·and forth working on issues.

·7· · · · Q. Okay.· But specifically, are you involved with

·8· ·EFSEC's contractor, which I think is Golder presently,

·9· ·although they may have changed their name recently?

10· · · · A. WSP now or --

11· · · · Q. Thank you.· Yes.

12· · · · A. Yes.· I mean, yes.· In those meetings, yes.

13· ·Yes.

14· · · · Q. Okay.· And as part of the -- you are part -- I

15· ·guess I would just summarize you are part of the review

16· ·process, but you are not responsible for making the

17· ·decisions, correct?

18· · · · A. I'm -- correct.· That's EFSEC.

19· · · · Q. Yeah.· Okay.· Do you and have you supplied any

20· ·biological or other reports to EFSEC?

21· · · · A. Biological reports?

22· · · · Q. Like consultant reports, evaluations of a kind

23· ·that, for example, West provides?

24· · · · A. No, sir.

25· · · · Q. All right.· And what is your -- what is your
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·1· ·engagement like with -- like, can you describe your

·2· ·relationship, I guess I would say, with the project

·3· ·biologists?

·4· · · · A. The project biologists are the consultants?

·5· · · · Q. Correct.· Working for the applicant.

·6· · · · A. Yeah.· Generally, I like them.· Upon a

·7· ·personal -- I got to say, they're good people, man.

·8· ·They're good to work with.· Awesome scientists.· Ask

·9· ·good questions.· So that's just from a personal

10· ·perspective.

11· · · · · ·But working with them on the project, everything

12· ·goes through EFSEC or we make EFSEC aware of it.

13· ·Occasionally there might be a quick email or phone call

14· ·saying, Hey, did you look at this or did you see that?

15· ·But most of the times, it's through the formal channels

16· ·of EFSEC.

17· · · · Q. All right.· And I only ask that question to make

18· ·Troy and Erik feel really good about themselves.

19· · · · A. Yes.

20· · · · Q. I appreciate it.

21· · · · A. Yes.· Thanks.

22· · · · Q. Because they need that stoked, you know.

23· · · · A. They're good guys.

24· · · · Q. No, they are.· Right.

25· · · · · ·So turning to some of the issues that you have
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·1· ·talked about with land conversions, and you have

·2· ·described the county land conversions as a significant

·3· ·distributor to the decline of ferruginous hawk, can you

·4· ·talk further about that?

·5· · · · A. I don't recall making a specific reference that

·6· ·conversions were directly impacting ferruginous.· It may

·7· ·have been a circular route on that.

·8· · · · · ·Most -- yeah.· Loss of range land and

·9· ·shrub-steppe habitat in Benton and Franklin Counties

10· ·contributes to abandonment or loss of ferruginous

11· ·territories.· Fortunately, many of the landowners that

12· ·have these nesting territories on their property, it's

13· ·been in the family for decades.· In fact, we had a nest

14· ·up the street here that hasn't been occupied for 20

15· ·years, and it was reoccupied last year.· So there was

16· ·obviously some components of that territory.

17· · · · · ·So when we do have a development or something

18· ·that's going to impact one of those nesting areas, we're

19· ·very concerned about it and try to, you know, get some

20· ·avoidance on those areas.

21· · · · Q. And I think -- and I wrote this down.· You

22· ·stated that urban sprawl and agricultural land uses are

23· ·the biggest impacts on the population of ferruginous

24· ·hawk; is that your opinion?

25· · · · A. In Benton and Franklin Counties, yeah.· I'm not
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·1· ·familiar with their -- I guess how they occupy the

·2· ·landscapes in other counties around here.· But

·3· ·throughout my -- throughout time, my understanding,

·4· ·Benton and Franklin Counties have been the strongholds

·5· ·of the ferruginous hawk.· And now that we've lost a lot

·6· ·of the hawks and a lot of the territories, we're in a

·7· ·bad spot.· So yeah.

·8· · · · Q. Yeah.

·9· · · · A. And we had agricultural development and just the

10· ·growth of agriculture have been the two drivers of that

11· ·of late.· Yes.

12· · · · Q. And has WDFW -- does WDFW have any role in

13· ·advising or commenting on actions of the county that

14· ·open up additional lands for residential development?

15· · · · A. Yes.· We -- we have habitat biologists and

16· ·wildlife biologists and fisheries biologists local, I

17· ·filled that role for some time.· And those folks are

18· ·engaged on the development review process.· So typical

19· ·SEPA action, we are on the mailing list.· It will say,

20· ·you know, whatever home division or subdivision is being

21· ·proposed over here, do you have any comments?· And we'll

22· ·make formal comments through the SEPA process.

23· · · · Q. So when you're seeing conversion from

24· ·shrub-steppe habitat, you are at the table or you are

25· ·making those comments during the public hearings, let's
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·1· ·say, for a residential subdivision?

·2· · · · A. Yes.

·3· · · · Q. Is that an active role within WDFW?

·4· · · · A. It pretty much is.· This area has so much

·5· ·development, I know there's some that's probably fallen

·6· ·through the cracks, and we know where there are

·7· ·important shrub-steppe or wildlife areas in Benton and

·8· ·Franklin Counties so those kind of get our attention and

·9· ·other ones we may miss.· But yeah, it's active.· Yeah,

10· ·we really engage on those.

11· · · · Q. Thanks.

12· · · · A. Yes.

13· · · · Q. Ms. Voelekers asked a series of questions about

14· ·the level of detail needed for sufficiency of mitigation

15· ·measures.· Again, you are not the decision-maker in what

16· ·the mandatory required mitigation measures are for a

17· ·project of this kind, correct?

18· · · · A. Correct.

19· · · · Q. Nesting areas for ferruginous hawk --

20· · · · A. Uh-huh.

21· · · · Q. -- for the moment, not talking about the

22· ·nesting -- the historical nesting area in close

23· ·proximity to this project.

24· · · · · ·Is there still in your opinion a continuing loss

25· ·of ferruginous hawk nesting areas?
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·1· · · · A. I really haven't kept up on the recent

·2· ·literature or I guess recent agency work over the last,

·3· ·let's say, year.· They're probably into it right now.  I

·4· ·would -- I would -- I really would want to consult with

·5· ·the agency on that just to make sure but...

·6· · · · Q. Well, maybe -- I'm sorry to interrupt.· Maybe

·7· ·just to reframe it.

·8· · · · · ·To your knowledge is there still -- is there

·9· ·still a decline in ferruginous hawk?

10· · · · A. Yes.

11· · · · Q. From your -- all right.

12· · · · A. Yes, sir.

13· · · · Q. And does WDFW install nesting platforms?

14· · · · A. I recollect that there was -- there must be one

15· ·or two I remember that were put on private property in

16· ·Franklin County as part of the state SAFE program, it's

17· ·State Acres for Wildlife Enhancement, S-A-F-E.· I think

18· ·there was a couple of platforms, but I don't know of

19· ·their success or anything like that.

20· · · · Q. So to be very clear, then, you are not aware one

21· ·way or the other of the success of nesting platforms, is

22· ·that what you're indicating?

23· · · · A. Correct.

24· · · · Q. Thank you.

25· · · · · ·Turning to the Habitat Mitigation Plan and
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·1· ·Ms. Voelekers went into considerable detail here and I

·2· ·don't tend to do so, but had you reviewed that iteration

·3· ·of the plan prior to today?

·4· · · · A. I read parts of it yesterday as I was going

·5· ·through lots of stuff.· And then for some odd reason had

·6· ·a -- I don't know, just kind of a blank when she started

·7· ·asking me about it, and then I saw the document, and I

·8· ·go, oh, yeah, now I remember.· But I'm glad I read it

·9· ·again today.· It helped.

10· · · · Q. Had you read it, though, before sitting down at

11· ·the table there --

12· · · · A. Oh, yes.· Yes.· Yes, sir.· Yeah.

13· · · · Q. And so you consider yourself to be fully

14· ·familiar with that version of the Habitat Mitigation

15· ·Plan?

16· · · · A. No.

17· · · · Q. Okay.· In your opinion, does an applicant have a

18· ·regulatory or legal responsibility to restore lost

19· ·habitat?

20· · · · · ·MR. HEAD:· I'm going to object to the extent it

21· ·calls for a legal conclusion.

22· · · · · ·MR. MCMAHAN:· I thought you might object, Randy.

23· · · · Q. (By Mr. McMahan)· So if you wouldn't mind

24· ·answering the question, I would appreciate it,

25· ·Mr. Ritter.
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·1· · · · A. Do we have a regulatory authority, right?· I'm

·2· ·rephrasing.· I can't remember the question.· Those

·3· ·objections --

·4· · · · Q. Yeah.· Does an applicant have a regulatory and

·5· ·legal responsibility to restore lost habitat?

·6· · · · · ·MR. HEAD:· Same objection.

·7· · · · · ·MS. VOELEKERS:· Objection to form.

·8· · · · Q. (By Mr. McMahan)· Understanding Mr. Head has an

·9· ·objection.

10· · · · A. Does the applicant have a regulatory authority?

11· · · · Q. Yeah.· Responsibility.· Regulatory

12· ·responsibility.· If I read that wrong or said that

13· ·wrong, I apologize.

14· · · · · ·Have a regulatory responsibility to restore lost

15· ·habitat as part of a development proposal.

16· · · · A. Not that I'm aware of.

17· · · · Q. All right.· And are you aware of the 2023

18· ·ferruginous hawk data report recently released by West?

19· · · · A. I recall reading that or looking at it I think.

20· ·I mean, I would have to see the cover.

21· · · · Q. So you're not aware one way or the other of

22· ·whether ferruginous hawk have been nesting in the

23· ·vicinity of the project in the area that you've been

24· ·talking about in the deposition?

25· · · · A. Not this year, no.· I'm not aware of nesting in
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·1· ·the area this year.

·2· · · · Q. Okay.· So does that mean you're not aware of it

·3· ·or there has been none reported?

·4· · · · A. I'm not aware of it.

·5· · · · Q. Okay.· That's fine.

·6· · · · · And how would you describe your general knowledge

·7· ·with the body of work that the applicant has created for

·8· ·the application?

·9· · · · A. How -- can you ask that --

10· · · · Q. Your knowledge of that work.

11· · · · A. Fairly well.· I mean, I have gone through it

12· ·quite a bit over the couple weeks, looking through

13· ·various parts of it, it's fairly comprehensive.

14· · · · Q. Okay.· Thank you for that.

15· · · · · Turning just to a couple of questions about wind

16· ·power guidelines and then I think I'll be done.· You

17· ·talked about function and values of habitat.· Is the

18· ·assessment of functional values a commitment or is it an

19· ·assessment?

20· · · · A. It's a really good question.· As you know, the

21· ·wind power guidelines, well, No. 1, they're outdated,

22· ·but No. 2, they just -- they're habitat, right?

23· ·Habitat, habitat.· And functions and values, they come

24· ·with perhaps a better way to do that is to be able to

25· ·quantify the habitat to say, What are your functions and
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·1· ·values?· And none of our mitigation documents thus far

·2· ·or mitigation guidance talk about how to assess a

·3· ·function and value in my recollection.

·4· · · · · ·Do we have published documents that tell you how

·5· ·to quantify and rank the quality, hence, the function

·6· ·and value of shrub-steppe?· Yes, we do.· Do we require

·7· ·it?· No.· Do we recommend it?· Yes, in some cases.· Do

·8· ·we actively use it on a project site?· Not to my

·9· ·knowledge.

10· · · · Q. Okay.· And are you aware of whether the

11· ·commitment to addressing functional values are imbedded

12· ·into the 2009 wind power guidelines?

13· · · · A. To my recollection, no.· No.· They are -- I

14· ·really -- I don't think so.· It's a --

15· · · · Q. Is that --

16· · · · A. Go ahead.

17· · · · Q. I'm sorry.· Go ahead.

18· · · · A. I can't remember.· It's an old document, and it

19· ·was a different time, a different thought process.

20· · · · Q. Okay.· Has WDFW considered -- since you've

21· ·indicated it's vintage and I was there with you then --

22· · · · A. Yes.

23· · · · Q. -- have you considered updating the guidelines?

24· · · · A. Yes.· Yes, with the two new staff we've got

25· ·onboard, I believe this month we have an internal
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·1· ·brainstorming session on how to get on track with not

·2· ·only developing solar guidelines but updating the wind

·3· ·guidelines.

·4· · · · Q. And do you have any sense of when that is likely

·5· ·to kick off?

·6· · · · A. Well, internally kicking off here in the next

·7· ·month or so as we brainstorm.· We want to -- Emily,

·8· ·Michelle, and I want to get it on people's calendars on

·9· ·a regular basis so we can drive this to a finish line.

10· · · · · ·My understanding is the agency has funding to

11· ·hire a consultant to help us drive the process and to

12· ·engage stakeholders so that should help a lot.

13· · · · Q. All right.· And my last question to confirm, it

14· ·is your knowledge, I gather, that 80 plus or

15· ·approximately 80 percent of the land proposed for siting

16· ·in wind energy generation facility is agricultural land;

17· ·is that correct?

18· · · · A. Yes, sir.

19· · · · Q. And I assume you would confirm also that the

20· ·wind power guidelines do not require any mitigation for

21· ·agricultural land conversions?

22· · · · A. Correct.

23· · · · · ·MR. MCMAHAN:· Not seeing anything else from my

24· ·clients in my email, I believe I'm done.· Thank you,

25· ·Mr. Ritter.
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·1· · · · · ·THE WITNESS:· Thank you.

·2· · · · · ·MS. VOELEKERS:· Randy, I have a few follow-up

·3· ·questions, but I want to give you a minute in case you

·4· ·have any.

·5· · · · · ·MR. HEAD:· I have just a couple of questions, I

·6· ·think really just two, that I can ask now or I can ask

·7· ·later, whatever is most convenient for you.

·8· · · · · ·MS. VOELEKERS:· I need to grab another document

·9· ·from my pile so why don't you go ahead.

10

11· · · · · · · · · · · · · EXAMINATION

12· ·BY MR. HEAD:

13· · · · Q. So Mr. Ritter, you know me, Randy Head,

14· ·Assistant Attorney General.· I represent DFW.

15· · · · · ·Ms. Voelekers asked a number of questions early

16· ·on in the deposition about whether or not you consult

17· ·with or could consult with tribal biologists, do you

18· ·recall that?

19· · · · A. Yes.

20· · · · Q. So just to clarify, are you in any way

21· ·prohibited from consulting with a tribal biologist or

22· ·tribal staff if you need to?

23· · · · A. Did you use the word "consult"?· Yeah, no.  I

24· ·know what -- I know.· I'm just -- no, there's nothing

25· ·prohibiting me from talking to tribal biologists about
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·1· ·these projects.

·2· · · · · ·MR. HEAD:· Thank you.· That's all, Shona.

·3· · · · · ·MS. VOELEKERS:· A couple follow-up questions and

·4· ·one more document.

·5

·6· · · · · · · · · · · FURTHER EXAMINATION

·7· ·BY MS. VOELEKERS:

·8· · · · Q. I didn't get it perfectly written down, but I

·9· ·think I can still ask my question.· Mr. McMahan

10· ·referenced urban development and agricultural

11· ·development as the two primary reasons for loss of

12· ·ferruginous hawk --

13· · · · A. Uh-huh.

14· · · · Q. -- habitat.· Is it possible, given your

15· ·knowledge of the upcoming proposed projects, that

16· ·renewable energy projects could join those two

17· ·categories of development as the most significant

18· ·impacts on ferruginous hawk in their habitat?

19· · · · A. Yes.· There's -- the two things I mentioned are

20· ·two of probably several stressors on our landscapes for

21· ·native habitats and wildlife.· And renewable energy is a

22· ·new stressor on the environment.

23· · · · Q. And given the volume of renewable energy

24· ·projects being proposed, could it become a very

25· ·significant stressor on the environment?
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·1· · · · A. I don't know about significant.· We talked about

·2· ·earlier location and siting, you know, and I mean, 50

·3· ·solar projects is not that bad if they're put in the

·4· ·right spot, you know, and we avoid and minimize

·5· ·environmental issues and whatever else.· I don't want to

·6· ·say significant because I don't -- I think that's kind

·7· ·of really jumping way out there.

·8· · · · Q. Okay.· So but the design and siting of renewable

·9· ·energy projects could impact how much they impact the

10· ·habitat?

11· · · · A. Oh, definitely, yes.· Yes.

12· · · · Q. Mr. McMahan also referenced a -- I believe he

13· ·said, quote, the applicant's body of work, and asked if

14· ·you had reviewed it.· I would like to be a little more

15· ·specific.

16· · · · · ·Aside from the last couple weeks, basically

17· ·before you even received the subpoena, in your

18· ·engagement with the applicant and consultants, have you

19· ·been reviewing the materials provided to them as they

20· ·have been provided to you?

21· · · · A. Yes.

22· · · · Q. So the applicant's body of work specific to any

23· ·part of the application or proposed mitigation plan or

24· ·other reports by the applicant's consultant, it's fair

25· ·to say that you have been reviewing those consistently
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·1· ·since 2020?

·2· · · · A. Yeah.· But to clarify here, I'm reviewing

·3· ·environmental and biological information.· There's a lot

·4· ·of other stuff.

·5· · · · Q. Right.· You're not reading every page that's on

·6· ·the --

·7· · · · A. Of the engineering report.· Some of it's

·8· ·interesting and I do look at it, but I really focus on

·9· ·the environmental documentation.

10· · · · Q. So you reviewed all the relevant --

11· · · · A. Yes.

12· · · · Q. -- body of work produced by the applicant and

13· ·its consultants?

14· · · · A. Yes.

15· · · · Q. Prior to the issuance of my subpoena?

16· · · · A. Yes.

17· · · · Q. Okay.· Thank you.

18· · · · · ·MS. VOELEKERS:· I have one more document, and

19· ·it's No. 10 on the email, and I'm going to ask our court

20· ·reporter what number we're on for exhibit.

21· · · · · ·THE COURT REPORTER:· 8.

22· · · · · · (Exhibit No. 8 marked for identification.)

23· · · · · ·MS. VOELEKERS:· This will be Exhibit 8.

24· · · · Q. (By Ms. Voelekers)· Do you recognize this

25· ·document?
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·1· · · · A. Oh.· Oh, yeah.· Yeah.· Yes, I do.

·2· · · · Q. And how do you recognize it?

·3· · · · A. Well, it was prepared by Erik at West, and we

·4· ·talked about Population Viability Analysis related to

·5· ·the project in Easter Washington specific.· And I

·6· ·believe I got a copy of this.· In fact, I'm pretty sure

·7· ·I did.· Yeah.· Okay.

·8· · · · Q. Can you look at it a little closer and confirm

·9· ·whether or not you've reviewed this document in full

10· ·before?

11· · · · A. I -- boy.· I know I haven't done it in full.

12· ·This -- if this came -- it's dated November 14th, which

13· ·makes me think if I got it, it was a few weeks later,

14· ·we're talking the holidays, I was heavy into work on

15· ·various other aspects of the Horse Heaven Hills Project.

16· ·Seriously, because we prepared comments that were on the

17· ·final EIS or something like that that we submitted in

18· ·January.

19· · · · Q. The draft EIS?

20· · · · A. Yeah.· This would have been a nice distraction

21· ·for a moment till I had to get back to work on that.· So

22· ·if I did get it, I looked at it briefly.

23· · · · Q. Do you know why this document was created?

24· · · · A. No, I don't know why it was created.

25· · · · · ·MR. MCMAHAN:· Ms. Voelekers, I'm sorry.· Tim
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·1· ·McMahan here.· I'm a step behind you.· Can you tell us

·2· ·again which exhibit you're looking at?

·3· · · · · ·MS. VOELEKERS:· This is Erik Jansen and Jared

·4· ·Swenson's Population Viability Analysis of Ferruginous

·5· ·Hawk in Eastern Washington.

·6· · · · · ·MR. MCMAHAN:· And the date?

·7· · · · · ·MS. VOELEKERS:· November 14, 2022.

·8· · · · · ·MR. MCMAHAN:· And again, which number is it in

·9· ·your exhibits?

10· · · · · ·MS. VOELEKERS:· 10.

11· · · · · ·MR. MCMAHAN:· All right.· Thank you.· All right.

12· ·I got it.· Thanks.

13· · · · A. Hmmm.

14· · · · Q. (By Ms. Voelekers)· So you don't know why this

15· ·document was created?

16· · · · A. I can -- I could offer some thoughts on that.

17· · · · Q. What are your thoughts about why this document

18· ·was created?

19· · · · A. I recall that I think it was in the fall of

20· ·2022, we -- we, the project, EFSEC, and WDFW -- were

21· ·having discussions about ferruginous hawk, and I believe

22· ·the project said, We're going to -- we're thinking about

23· ·doing a population viability analysis, and some other,

24· ·oh, resource selection analysis for the ferruginous

25· ·hawk.
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·1· · · · · ·And we made a formal response to EFSEC that

·2· ·said, We don't believe either of these things should be

·3· ·done.· Resource selection analysis, yeah, that was for

·4· ·nesting territories and this was population.· We said we

·5· ·don't believe either of these should be done, and we

·6· ·provided written reasons why they shouldn't be done.· So

·7· ·we recommended to EFSEC that we didn't need this

·8· ·information for us to make any further decisions about

·9· ·ferruginous hawk.· We have all the information we need.

10· ·So I think the project still went ahead and did it

11· ·anyway.

12· · · · Q. It wasn't -- just to be clear, then, it wasn't

13· ·at the request or recommendation of WDFW?

14· · · · A. Oh, correct.· Yeah.

15· · · · · ·MS. VOELEKERS:· I don't have any other questions

16· ·today.· We can go off the record unless there -- does

17· ·anyone else have any final questions?

18· · · · · ·MR. MCMAHAN:· One follow up, if you don't mind,

19· ·Ms. Voelekers, to your questions.

20

21· · · · · · · · · · · FURTHER EXAMINATION

22· ·BY MR. MCMAHAN:

23· · · · Q. So Mr. Ritter, just to be clear, you have, prior

24· ·to today, read the Population Viability Analysis for

25· ·Ferruginous Hawk?

http://www.litigationservices.com


Page 175
·1· · · · A. I don't recall that I've read it all.· I really

·2· ·don't.

·3· · · · Q. And have you read the West report that was

·4· ·issued I believe earlier this year on cumulative impacts

·5· ·throughout the Columbia Basin region?

·6· · · · A. Was that specific to ferruginous or was that for

·7· ·all --

·8· · · · Q. I'm sorry, excuse me.· Yeah.

·9· · · · A. It's a cumulative one.· They have done it

10· ·several times so far.· They started off ten years ago

11· ·and they keep updating it.

12· · · · Q. There you go.· Yeah.· With the recent update.

13· · · · A. Again, I don't know if I have read the whole

14· ·thing but I'm aware of it.· And I may have looked at

15· ·sections of it, but I don't recall which ones.

16· · · · · ·MR. MCMAHAN:· Okay.· That's fine.· Thank you.

17· · · · · ·THE WITNESS:· You bet.

18· · · · · ·MR. HEAD:· I don't have any follow-up questions.

19· · · · · ·MS. VOELEKERS:· Ken, do you have any questions

20· ·at this point?

21· · · · · ·MR. HARPER:· No questions.· Thank you.

22· · · · · ·MS. VOELEKERS:· Okay.· It looks like there's

23· ·something in the chat.· I just want to make sure that

24· ·we're not -- okay.

25· · · · · ·THE WITNESS:· That was from Carol.· It said
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·1· ·something about Rick.

·2· · · · · ·MS. VOELEKERS:· Okay.· Then we can go off the

·3· ·record.

·4· · · · · ·THE COURT REPORTER:· Did you want to order the

·5· ·transcript?

·6· · · · · ·MS. VOELEKERS:· Yes, we do.

·7· · · · · · · · ·(DEPOSITION CONCLUDED AT 2:49 P.M.)

·8· · · · · · · · ·(SIGNATURE RESERVED.)
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·1· ·CHANGES IN FORM AND SUBSTANCE REQUESTED BE MADE
· · ·IN THE FOREGOING ORAL EXAMINATION TRANSCRIPT:
·2
· · ·(NOTE:· If no changes desired, please sign and date
·3· ·where indicated below.)

·4
· · ·PAGE· · ·LINE· · · · · CORRECTION AND REASON
·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17
· · ·I, MICHAEL RITTER, hereby declare under penalty of
18· ·perjury that I have read the foregoing deposition and
· · ·that the testimony contained therein is a true and
19· ·correct transcript of my testimony, noting the
· · ·corrections above.
20

21· · · · · · · · ·MICHAEL RITTER

22· · · · · · · · ·Date

23
· · ·See:· Wash. Reports 34A, Rule 30(e)
24· · · · ·USCA 28, Rule 30(e)

25· ·JOB NUMBER 985309
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·1· · · · · · · · · · ·C E R T I F I C A T E

·2· ·STATE OF WASHINGTON )
· · · · · · · · · · · · ·)
·3· ·COUNTY OF YAKIMA· · )

·4

·5· · · · This is to certify that I, Dani White, Certified

·6· ·Court Reporter in and for the State of Washington,

·7· ·residing at Yakima, reported the within and foregoing

·8· ·deposition; said deposition being taken before me on the

·9· ·date herein set forth; that pursuant to RCW 5.28.010 the

10· ·witness was first by me duly sworn; that said

11· ·examination was taken by me in shorthand and thereafter

12· ·under my supervision transcribed; and that same is a

13· ·full, true, and correct record of the testimony of said

14· ·witness, including all questions, answers, and

15· ·objections, if any, of counsel.

16· · · · I further certify that I am not a relative or

17· ·employee or attorney or counsel of any of the parties,

18· ·nor am I financially interested in the outcome of the

19· ·cause.

20· · · · This transcript and billing has been prepared/

21· ·submitted for final preparation and delivery in

22· ·accordance with all Washington State laws, court rules,

23· ·and regulations.

24· · · · Rules regulating formatting and equal terms

25· ·requirements have been adhered to.· Alterations,
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·1· ·changes, fees, or charges that violate any of these

·2· ·provisions are not authorized by me and are not at my

·3· ·direction or with my knowledge.

·4· · · · IN WITNESS WHEREOF I have set my hand this 13th

·5· ·day of June, 2023.

·6

·7

·8· · · · · · · · · · ·DANI WHITE
· · · · · · · · · · · ·CCR NO. 3352
·9
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·1· · · HEALTH INFORMATION PRIVACY & SECURITY: CAUTIONARY NOTICE

·2· Litigation Services is committed to compliance with applicable federal

·3· and state laws and regulations (“Privacy Laws”) governing the

·4· protection andsecurity of patient health information.Notice is

·5· herebygiven to all parties that transcripts of depositions and legal

·6· proceedings, and transcript exhibits, may contain patient health

·7· information that is protected from unauthorized access, use and

·8· disclosure by Privacy Laws. Litigation Services requires that access,

·9· maintenance, use, and disclosure (including but not limited to

10· electronic database maintenance and access, storage, distribution/

11· dissemination and communication) of transcripts/exhibits containing

12· patient information be performed in compliance with Privacy Laws.

13· No transcript or exhibit containing protected patient health

14· information may be further disclosed except as permitted by Privacy

15· Laws. Litigation Services expects that all parties, parties’

16· attorneys, and their HIPAA Business Associates and Subcontractors will

17· make every reasonable effort to protect and secure patient health

18· information, and to comply with applicable Privacy Law mandates,

19· including but not limited to restrictions on access, storage, use, and

20· disclosure (sharing) of transcripts and transcript exhibits, and

21· applying “minimum necessary” standards where appropriate. It is

22 recommended that your office review its policies regarding sharing of

23 transcripts and exhibits - including access, storage, use, and

24· disclosure - for compliance with Privacy Laws.

25· · · · © All Rights Reserved. Litigation Services (rev. 6/1/2019)
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