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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITING EVALUATION COUNCIL

In the Matter of the Application of:

Scout Clean Energy, LLC, for
Horse Heaven Wind Farm, LLC,
                                   Applicant.

DOCKET NO. EF-210011

TCC’S REPLY TO OPPOSITION
OF APPLICANT TO MOTION TO
DISMISS RE WATER SUPPLY

I. INTRODUCTION.

On July 7, 2023, Intervenor TRI-CITIES C.A.R.E.S. (TCC) filed a motion asking

for dismissal of the pending application because the Applicant Scout Clean Energy

(SCE) has not complied with WAC 463-60-165(3).  That regulation requires that SCE

“Submit a water use authorization or contractual right to use water supplied by a

municipal corporation or other water purveyor” for its project water supply. Though

SCE admits it does not have a “contractual right to use water,” it claims that it need not

comply with this provision and that in fact it has a water supply sufficient to meet the

regulatory requirement.  Neither proposition is supported by fact or law and the

application should be dismissed.

II. WATER NEEDS OF PROJECT.

As the Council is aware, SCE’s project is on an arid plateau with average annual

rainfall of about 7.7 inches.  The proposal is huge, with 244 wind turbines stretching

over 25 miles.  Based on the construction, operation and nature of the proposal, there

are three specific requirements for water to support the proposal, discussed below.
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2.1 Construction Water. The applicant intends to construct 105 miles of new

access roads, resulting in a 50-foot wide disturbed area during construction. Updated

Application for Site Certification Redline (UASCR) page 2-80.  In addition to water

needed to mix concrete for structure foundations, “water trucks will be used to control

dust generation in all disturbed areas during construction.”  UASCR, page 2-87.

Construction water alone will require 220,000 gallons per day, with total construction

water demand of 120 million gallons. Id.

2.2 Operational Water.  As the UASCR indicates:  “Project operations would

require water for the limited needs of the O&M facilities and for solar panel washing.”

UASCR page 2-87.  An estimated 2,025,000 gallons of water would be needed for this

purpose annually over the life of the project, estimated at 35 years. UASCR page 2-84.

The project will cost $1,727,000,000 in 2021 dollars.  UASCR at 2-85.

2.3 Fire flows.  In addition to wind turbines and solar arrays, the applicant has

requested approval of 300 MW of capacity in two separate  battery storage systems to

be located on site. These are referenced in the application as “BESS” and identified at

UASCR page 4-42:

Two AC-coupled BESS facilities may be developed for the Project.  The BESS
would use a series of self-contained battery banks and would be placed adjacent
to their two respective intermediate Project substations and enclosed within a
separate fence.  Each BESS would occupy up to approximately 6 acres.1

The BESS systems would contain lithium-ion batteries, which the application indicates

would pose a fire risk:

Lithium-ion battery storage may pose a risk of fire and explosion due to the
tendency for lithium-ion batteries to overheat (FPRF 2013).  If lithium-ion battery
cells are exposed to abnormal heat, electrolyte products can vaporize and be
vented from cells.  This vented electrolyte is flammable and may ignite on
contact with an ignition source (FPRF 2016).

UASCR at 4-33 to 4-34. Commercial grade utility battery fires, even as small as 10

1 At six acres, each BESS facility would be 510 feet on a side, or two full city blocks.
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MW, are fast moving and require substantial water for as long as four days, running

continuously, as described in these news articles and video of a Chandler, Arizona

lithium-ion fire: https://www.fox10phoenix.com/news/lithium-battery-storage-facility-

fire-chandler and

https://www.azcentral.com/story/money/business/energy/2022/04/2

1/fire-crews-tend-massive-smoldering-battery-chandler-facility/740

5430001/.

Later reports show this fire was burning for two weeks:

https://www.youtube.com/watch?v=RLzE1LAqoMQ.

In response to these concerns, the Applicant says that:

Proof of water availability is addressed in Section 3.3 of this ASC. Automatic
sprinkler systems would be installed in the Project O&M building and BESS
containers per BCC 3.04.041. The Applicant or the Applicant’s licensed
contractor would coordinate with the Benton County Fire Marshal to address
special fire protection provisions under BCC 3.04.046 and BCC 3.04.048 as
required.

UASCR at 2-151 (emphasis supplied).  The water needs for the “automatic sprinkler

systems” are not identified nor are specifications for the system; no indication is

provided as to the duration of flows for the sprinkler system or other fire flows. Section

3.3, as referenced above, provides that “no public water supply wells are located within

the Project Lease Boundary (Ecology 2020).”  UASCR at 3-64.  The only source of

water identified is to be trucked in.  No source of water for the “automatic sprinkler

system” or fire flows is identified.  The BESS proposal has not been reviewed,

approved or even submitted to the local fire district or fire marshal.

III. AVAILABLE WATER SUPPLIES.

The only potential water supply cited by SCE is from a letter from the Port of

Walla Walla, found in Appendix J, which is referenced as “Water Source

Documentation.”  See Attachment 1.  However, this source is not only unconfirmed but

would be only for “construction water for the Project.”  SCE has not identified a water
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source for either its operational needs (including “washing the solar panels”) or for

sprinkler systems or other fire protection measures related to the 12 acres of proposed

BESS installations.  As indicated, there are no public water supplies in the area.

IV. SCE CANNOT DEFER OR DELAY COMPLIANCE WITH THE REQUIREMENT
FOR IDENTIFICATION OF WATER SUPPLY.

The principal defense of SCE to TCC’s motion is to claim it has “substantially

complied with the regulations” and that “any minor deficiencies in the application” don’t

warrant dismissal.  Opposition at 16-21.

But the uncontested facts do not support a finding of “minor deficiencies”

resulting in “substantial compliance.”  To begin with, SCE requests approval of its

BESS installation.  But what is it?  All we know is that there will be two spreads of

lithium-ion batteries of six acres each. Where are the BESS to be located?  Figures

2.3-1 and 2.3-2 at UASCR page 2-19 and 2-20 do not even show where the BESS

facilities will be. There are no plans of any kind for the facilities, not even a primitive

layout or the types of batteries to be installed, other than they will be lithium-ion. While

SCE cites to the Whistling Ridge project, that application was only for wind turbines,

with no battery proposals of any kind.

SCE’s real proposal is to (literally) “kick the (water) can down the road.” It wants

approval of its BESS plan without disclosing what will actually be constructed nor how

the public will be protected from the inherent risk of fire from such facilities.  The

facilities are very large, with the proposal for two BESS facilities of 150 MW each

covering six acres.

Next SCE contends that it has met the requirements to “submit a water use

authorization or contractual right to use water” (WAC 463-60-165(3)) with the letter

from the Port of Walla Walla (see Attachment 1).2  But even if the letter constitutes a

2 As indicated by the follow up June 14, 2023 email from Mr. Reay, the November 22, 2023 letter
cannot be considered a “commitment” of any kind by the Port.  See Attachment 2.
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valid “authorization” (an issue to be discussed below), the authorization only mentions

“construction water for the project.” (Emphasis supplied.) But “construction” water is

only one of the three water requirements; there is no authorization or contractual right

for operational water needs or for fire flows and water flows for BESS sprinkler systems

or other fire suppression facilities.   This is not “substantial compliance” but rather no

compliance. For those concerned with this project, there is no indication how these

needs will be met or the public health and safety protected.

Moreover, there has been plenty of time for this applicant to put together a

complete description of the project and how the substantial water needs for it will be

met.  The project application was made in February 2021, two and a half years ago,

providing time to put together project plans and find and contract with water providers,

keeping in mind that this is a $1.727 Billion project.  The continued effort to defer

specification of these critical project elements is clearly an attempt to assure there will

not be public comment and criticism of these issues. Given all that is known about

batteries and the clear and recognized concerns about their dangers, and the lack of

water facilities, this is not a subject to be swept under the rug.

SCE is the “Emperor with no clothes.”  It seeks approval of a project without

specification and without the assurance that water will be available to meet

construction, operation and fire control needs.

V. THE PORT OF WALLA WALLA CANNOT PROVIDE WATER OUTSIDE ITS
UGA AND WATER SERVICE AREA.

SCE originally identified the City of Kennewick as the water supplier, but that

source was not available because the project was outside Kennewick’s City Urban

Growth Area, or UGA.  Even with this understanding, SCE went to the Port of Walla

Walla, which has the same limitation.

The Wallula-Dodd Road Water System identified in Appendix J (Attachment 1) is

located within a special industrial UGA created by Walla Walla County for the Port of
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Walla Walla industrial development.  The water system to support the industrial UGA

was permitted by a conditional use permit from Walla Walla County and does not

permit water to be distributed outside the UGA.  The Hearing Examiner approval of the

conditional use permits is attached as Attachment 3.  A special map was created that

shows the service area for the water system, which was referenced in the conditional

use approval. See Attachment 4. While it may be that the Port has water for hire (as

indicated in Appendix J), it cannot issue a “water supply agreement” for use outside the

special UGA and water service area. Even a minimal investigation would have

disclosed this fatal flaw.

Again, there has been abundant time for SCE to investigate and secure a valid

“contractual right to use water” as required by EFSEC regulations.

VI. CONCLUSION.

On this arid site, with no water rights, the question of water supply is critical to

the public interest for any industrial use.  The addition of 12 acres of BESS lithium-ion

batteries with a 300 MW capacity, with a defined and admitted history of runaway fires,

makes the need for identified and confirmed water supply essential.  The current

application should be dismissed, or processing suspended, until an adequate and

legally available water supply is confirmed as required by EFSEC regulations.

DATED this   24th  day of July, 2023.

     /s/
J. Richard Aramburu, WSBA #466
Attorney for Tri-Cities C.A.R.E.S.
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DECLARATION OF SERVICE

I hereby certify that I have this day served the foregoing Notice of Deposition

upon all parties of record in this proceeding (listed below my signature block) by

authorized method of service pursuant to WAC 463-30-120(3) to the email addresses

for parties as provided.

Dated at Seattle, Washington this 24th  day of July, 2023.

___/s/___________________________
Carol Cohoe, Legal Assistant
Law Offices of J. Richard Aramburu, PLLC

PARTIES OF RECORD

Kenneth Harper, Aziza Foster
Menke Jackson Beyer, LLP
807 North 39th Avenue
Yakima WA 98902
By Email:  kharper@mjbe.com;
zfoster@mjbe.com; Julie@mjbe.com

Ryan Brown
Chief Deputy Prosecuting Attorney
Benton County Prosecuting Attorney
7211 West Okanogan Place, Building A
Kennewick, WA 99336
Counsel for Benton County
By Email:
Ryan.Brown@co.benton.wa.us

Sarah Reyneveld
Office of the Attorney General
800 Fifth Avenue, Suite 2000
Seattle, WA 98104-3188
Counsel for the Environment
By Email:
Sarah.Reyneveld@atg.wa.gov
CEPSeaEF@atg.wa.gov;
julie.dolloff@atg.wa.gov

Tim McMahan
Stoel Rives LLP
760 SW Ninth Avenue, Suite 3000
Portland, OR 97205
Counsel for Scout Clean Energy, LLC
By Email: tim.mcmahan@stoel.com

emily.schimelpfenig@stoel.com;
ariel.stavitsky@stoel.com

Shona Voelckers
Yakama Nation
shona@yakamanation-olc.org
ethan@yakamanation-olc.org
jessica@yakamanation-olc.org

EFSEC Staff
lisa.masengale@efsec.wa.gov;
alex.shiley@efsec.wa.gov;
andrea.grantham@efsec.wa.gov;
sonia.bumpus@efsec.wa.gov
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