AGENDA
EFSEC STANDARDS DEVELOPMENT GROUP
February 28, 2002
11:00 am. —4:00 p.m.
St. Placid's Priory, 500 College Street NE, L acey, Washington
Phone 360/438-2595
1 Welcome and introductions
2. Review of last meeting's minutes

3. Chairman and council members comments,

A. Whether or not to add “build window” (permit life), environmentd judtice
and other topics?

B. Schedule for completing stakeholder process and work product
devel opment for rulemaking

4, Presentations
A. Energy policy—Liz Thomas
B. Air—Mike Lufkin

5. Next meeting and presentations
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February 28, 2002

EFSEC Standards Development Group
Meeting Minutes

L acey, Washington

Introductions and Background

Sigter Billie introduced the meeting space. Stephany Watson summarized the
minutes from the last meeting. Jm L uce thanked group members for their past
contributions.

Mr. Luce asked whether “build window” or “life of the permit” should be
discussed inthisgroup. Sinceit is rdated to policy, Liz Thomas suggested that the group
discuss the topic in today’s mesting.

Environmental Justice Discussion

Mr. Luce asked if the group would like to discuss environmenta jugtice. He then
asked if it was possible to write a standard for achieving environmentd justice in Sting
energy facilities? Environmentd justice is aterm employed for the disproportionate
gting of indudtrid facilities in low income or minority communities. A related concept is
NIMBY -ism. Communities may have aresponghility for providing some of their own
eectricity supply. Environmental impact statements address disproportionate effects on
minority communities. The concept can be captured in energy policy and socioeconomic
andyss. Environmentd judticeis further complicated when Sting energy fadilities
because sting decisons reflect a preference for existing infrastructure, especialy gas and
transmission lines. The group seemed to agree that writing a standard to address
environmenta justice may be difficult, but Brian Carpenter and others working on
socioeconomic standards will think about it as they work on their portion of a proposed
rule.

Work Completion Schedule

The group agreed upon June 30, 2002, as the deadline for completing draft
proposed rules.  Rusty Faliswill then work with the Council on aproposed rule. Mr.
Luce hopesto trangtion to forma rulemaking by the second hdf of 2002. Chuck Lean
agreed to chair the water qudity sub-group, and hopes to set a meeting or conference call
in the next few weeks.

Justin Long will confirm with Dave Bricklin, Bill Frymire and Chuck Blumenfdd
that they will present at the next meeting on noise, fish and wildlife, and wetlands,
respectively. (Please note that Mr. Frymire is unavailable on March 27, 2002, so Gary
Sprague from Mr. Frymire' s office will be the actud presenter.)

Need and Policy for Siting Energy Facilities

Claire Jackson presented her paper summarizing federd and State laws regarding
need and palicy for gting energy facilities. Ken Canon explained the thinking behind
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eliminating a need standard in the Oregon Satute. Earlier rules contained large build
windows for nuclear and large cod plants. PURPA introduced new playersinto the
energy market and EPAct opened awholesde market. Today, investor-owned utilities
are relying increasingly on the energy market, rather than building big resources. The
concern of overbuilding is not redlly there anymore, and the demise of the concern led to
eliminating the need standard in Oregon. Richard Lovely noted that PURPA aso
encouraged small water, gas, wind, and other fud projects. Utilities are required to buy
energy a the lowest “avoided” cost. PURPA’s palicy was to move utilities to lower cog,
smdler and more dispersed resources

Danidle Dixon observed that a presumption of need could discount important
environmental and public interests. Removing the need standard from the Oregon statute
was a political compromise. It was atrade for a CO2 emission standard.

Ms. Thomas asked whether EFSEC has the means to enforce aneed andysis. At
present, Bonneville and the Northwest Power Planning Council address the need for
facilities. 1sther respongbility sufficient? There was generd discusson about whether
or not current law that directs EFSEC to Site plants to provide “ abundant energy at
reasonable cost” is aneed standard, and whether this language gives EFSEC enough
power to address cases of overbuilding.

Darrdl Peeplesread from the EFSEC datute that cited “the pressing need for
increased energy facilities” (RCW 80.50.010), and Dan Sdligman said that EFSEC did
not have the legd authority to impose a need standard (by rule) in the face of this
language. Mr. Sdigman said the need for new power plants is assumed under the Satute,
and it is up to the state L egidature to change this standard.

For context, Mr. Lovely summarized the history of the Northwest’ s hydro-thermd
program. No mgor plants have been built since 1985. The Trojan nuclear plant has been
de-commissoned. The Northwest’s inventory of power plants now has a 5% growth
margin, when 15% used to be the industry standard for prudent planning. Thereis need
for new plants now. Mr. Luce sad that the group’ swork isto help EFSEC adopt clear,
quantitative standards that will alow plants to be built and sited expeditioudy.

The group discussed whether EFSEC has tools (including saff and funding) to
perform policy and need andyses. Clear, quantifiable sandards are what devel opers
want. If need becomes a criterion, should regiona needs, or just those of Washington be
andyzed?

Carol Jolly pointed out that from the late 1980s to early 1990s, plants were issued
certificates that ultimately were not built because they were not needed. Developers
made economic choices not to build based on demand for energy. If apermit hasa
reasonably long build window, projects can be shelved pending improved market
conditions. In the resource acquisition program of the 1990s, the Northwest Power
Panning Council endorsed shelving projects, in part, to prevent overbuilding and to
alow quicker responses to changed market conditions.

There was some discussion about including an informationa need standard, rather
than a showing, in EFSEC applications. While this was a good idea for compromise
purposes, the group ultimately believed it might lead to more confusion and litigation
over the meaning of including need information, but no way or requirement for the
Council to evauate the information.
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Independent power producers pose an interesting case for need. They have no
elected boards and are not regulated by the state, yet they do have boards of directors,
like any corporation, and are financially accountable to their shareholders and lenders.
Obtaining financing, however, isahigh hurdle, and banks will do their own version of a
need anadyss before lending on power projects. Bud Krogh suggested that those who
draft proposed EFSEC needs standards may like to prepare different proposed standards
for IPPs, regulated utilities, and localy or commission regulated PUDs. Ms. Dixon, Ms.
Thomeas, Mr. Pegples, Mr. Sdigman, Mr. Lovely and Mark Anderson agreed to work on
thisissue and proposed language. Mr. Luce asked the group to specificaly consider
whether or not adding need standards improves environmenta analyss, since the andyss
is done anyway.

Clean Air Standards Discussion

Mike Lufkin presented a paper on air quality. The Federd Clean Air Act forms
the bass of regulatory authority, and primary responsibility for enforcement lieswith
state and local authorities. Both EFSEC and the Washington Department of Ecology
have adopted some federd standards. Thereis some duplication in SEPA and EFSEC
proceedings. Grester efficiency may result from alowing duplicate issuesto be
evauated when an gpplicant obtains a Prevention of Significant Deterioration (PSD)
permit and from having the EFSEC process flesh out additiona issues (such as
unregulated air quality mattersit wishesto address).

There was some discussion about whether the PSD (and other regulations that are
part of the State Implementation Plan) are a celling or afloor for an EFSEC applicant.
The group agreed that EFSEC should strive for known standards and should not duplicate
the work of other agencies.

Ms. Thomas made a straw proposa asfollows. “Compliance with applicable
federal standards for regulated pollutants under the PSD program is compliance for
EFSEC purposes.” The group had someinterest in the proposal, but suggested discussing
it a the next meeting, when Mr. Bricklin will be present. He has experience with the
PSD program and its overlap with the EFSEC process and would be vauable to further
discusson. Many beieved that a presumption, like the straw proposa, would still need
to incorporate public cross-examingtion rights

Mr. Lufkin, Mr. Bricklin, and Allen Fiksda will work together on the proposed
ar quaity sandards, with the objective of diminating duplication in the PSD, EFSEC
and SEPA process.

Build Window Discussion

Since the build window issue is before the Council, its members excused
themsalves from the remainder of the meeting. The same group who will work on the
policy and need proposed rule will write a paper on the build window issue.

Next Meeting
The group’s next meeting will take place on Wednesday, March 27, 2002, from
1lam.to4 p.m. a St. Placid’ s Priory.
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Background Peaper on Energy Policy
Prepared for the 2/28/02 EFSEC Standards Committee Meeting
by Liz Thomas and Claire Jackson'

Sour ces of Law on Enerqy Policy

What laws establish energy policy?
Federal Laws

%5 Federal Power Act (FPA)

% Public Utility Holding Company Act of 1935 (PUHCA)

%5 Public Utility Regulatory Policy Act (PURPA)

%5 Energy Policy Act of 1992 (EPACT)

2 NW Electric Power Planning and Conservation Act of 1980
%5 Bonneville Project Act

Sate L aws
?? EFSEC Statute: Chapter 80.50 RCW

RCW 80.50.010 Legidativefinding -- Palicy -- Intent.

The legidature finds that the present and predicted growth in energy demandsin the sate
of Washington requires the development of a procedure for the sdection and utilization
of gtesfor energy facilities and the identification of a State position with respect to each
proposed site. The legidature recognizes that the selection of sites will have a significant
impact upon the welfare of the population, the location and growth of industry and the
use of the natural resources of the state.

It isthe policy of the Sate of Washington to recognize the pressing need for increased
energy facilities, and to ensure through available and reasonable methods, that the
location and operation of such facilities will produce minimd adverse effects on the
environment, ecology of the land and its wildlife, and the ecology of state waters and
their aquetic life.

! Attorneys at Preston Gates and Ellis, 701 Fifth Avenue, Suite 5000 Seattle, WA 98104-7078 Td: (206)
623-7580 Fax: (206) 623-7022. This paper represents the views of the authors alone. We appreciate the
input and assistance of a number of members of the EFSEC Standards Committee. We have attempted
here only to address key issues, and we apologize for any omission of issues that others feel are important.
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It isthe intent to seek courses of action that will balance the increasing demands for
energy facility location and operation in conjunction with the broad interests of the
public. Such action will be based on these premises.

(1) To assure Washington state citizens that, where applicable, operationa safeguards
are a least as Stringent as the criteria established by the federal government and are
technicadly sufficient for their welfare and protection.

(2) To preserve and protect the quality of the environment; to enhance the public's
opportunity to enjoy the esthetic and recreationa benefits of the air, water and land
resources, to promote air cleanliness; and to pursue beneficid changesin the
environmen.

(3) To provide abundant energy at reasonable cost.

(4) To avoid cogts of complete Site restoration and demolition of improvements and
infrastructure at unfinished nuclear energy Stes, and to use unfinished nuclear energy
facilities for public uses, including economic development, under the regulatory and
management control of local governments and port didtricts.

(5) To avoid cogtly duplication in the siting process and ensure that decisions are
made timely and without unnecessary delay.

?7? CTED Statute: Chapter 43.21F RCW

RCW 43.21F.015. State policy.
It isthe policy of the state of Washington that:

(1) The development and use of adiverse array of energy resources with emphasis on
renewable energy resources shall be encouraged;

(2) The supply of energy shdl be sufficient to insure the health and economic welfare of
its citizens,

(3) The development and use of energy resources shdl be consistent with the statutory
environmenta policies of the Sate;

(4) Energy consarvation and dimination of wasteful and uneconomic uses of energy and
materids shal be encouraged, and this conservation should include, but is not limited to,
resource recovery and materias recyding;

(5) In energy emergency shortage Situations, energy requirements to maintain the public
hedlth, safety, and welfare shdl be given priority in the allocation of energy resources,

and citizens and industry shall be assisted in adjusting to the limited availability of energy
in order to minimize adverse impacts on their physica, socid, and economic well being;
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(6) State government shdl provide a source of impartia and objective information in
order that this energy policy may be enhanced; and

(7) The sate energy strategy shall provide primary guidance for implementation of the
date's energy policy.

?? Proposed Washington Legidation: SHB 2637 (proposing amendmentsto
RCW 43.21F and a processto revise the state ener gy strategy)

{+ NEW SECTION. +} Sec. 1. (1) Thelegidature finds that passage of the energy policy
act (P.L. 102-486) by congressin 1992 has had a profound impact on the eectricity
industry in the northwest. The dectricity market in the date has transformed from
transactions between utilities and seasond exchanges among utilities in the northwest and
the southwest to an active wholesale dectricity market that involves independent
marketers and devel opers of merchant power plants. Uncertainty about changes occurring
in the market and the industry has discouraged investment in additional generation and
transmission capacity and conservation. Recent experience with extreme price
fluctuations in the wholesale markets continues to have a sgnificant impact on the

electric industry. (2) The legidature declares that Sate energy strategy should be revised
to consder the implications of wholesale market volatility upon the dectric industry. To
the extent that actions can be undertaken to encourage investment in additiond

generation resources, new technologies, and conservation, they should be pursued to
minimize the impacts of wholesde market volatility on consumers, utilities, and
independent power producers. ...

?? Other Washington State Statues

RCW 19.29A.005 - Findings -- I ntent.
(1) Thelegidature finds that:

(a) Electricity isabasic and fundamenta need of dl resdents; and

(b) Currently Washington's consumer-owned and investor-owned utilities offer
consumers a high degree of rdiability and service qudity while providing some of the
lowest rates in the country.

(2) Thelegidaure intendsto:

(a) Preserve the benefits of consumer and environmenta protection, system reiability,
high service qudity, and low-cost rates;

(b) Ensurethat dl retal dectrica customers have the same leve of rights and
protections, and

(c) Require the adequate disclosure of the rights afforded to retail eectric customers.
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[1998 300 § 1]

Chapter 19.29A RCW d so contains recently-promulgated provisonsfor use of
renewable energy. 2

?? RCW TITLES35/35A and 54
RCW Titles 35/35A and 54 contain various provisons vesting city councils (in the case
of municipd utilities) and boards of commissoners (in the case of public utility digtricts)
with authority and discretion to make determinations of policy with respect to their
utilities.
Implementation of Energy Poalicy

Who isresponsible for implementing energy policy?

Departments, Agencies, and Non-Governmenta Organizations Implementing
Fedeard Energy Policy

?? United States Department of Energy (responsble for implementing and
enforcing corporate average fud economy [CAFE] standards)

?? Federal Energy Regulatory Commission (dl wholesde sdes; interstate
transmission of electricity and gas)®

?? Securities and Exchange Commission (adminigtration of PUHCA)

2 Washington legislation passed in May 2001 provides that as of January 1, 2002, all electric utilities except
“small” utilities must offer their retail customers the option to purchase qualified alternative energy
resources. Ch. 19, Laws 1991 (ESB 2247) (codified at RCW 19.29A.090). These programs must be both
voluntary and self-supporting. Avistasatisfiesits*“green power” requirement by purchasing a minimum of
1 MW from PecifiCorp’s State Line wind project. PSE purchases Green Tags from BEF, which obtainsits
green power from a number of regional sources. Pacific Power contracts with BPA for 3 MW from the
Wyoming Wind Project. Several PUDs and co-ops also offer “green power” programs.

3 [from the FERC website] “ The Commission approves rates for wholesale el ectric sales of electricity and
transmission in interstate commerce for private utilities, power marketers, power pools, power exchanges
and independent system operators. The Commission acts under the legal authority of the Federal Power Act
(EPA) of 1935, the Public Utility Regulatory Palicies Act (PURPA), and the Energy Policy Act

(EPACct). The Commission oversees the issuance of certain stock and debt securities, assumption of
obligations and liahilities, and mergers. The Commission reviews the holding of officer and director
positions between top officialsin utilities and certain other firmsthey do business with. Finally, the
Commission reviews rates set by the federal power marketing administrations, such asthe Bonneville
Power Administration, confers exempt wholesal e generator status under the EPAct, and certifies qualifying
small power production and cogeneration facilities.”
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?? Commodities Future Trading Commission (derivatives oversght role proposed
in legidation recently introduced by Sen. Feingein)

?? Northwest Power Planning Council
?? Bonneville Power Administration

?? Non-governmental entitiesinvolved in monitoring or other limited regulatory
roles (such as dternate dispute resolution or establishment of reliability standards)
with respect to wholesale power and eectric transmission markets (e.g., regiona
transmission groups such as Northwest Regiona Transmission Association and
Western Regiond Transmission Associaion; Regiond Transmisson
Organizations such as the proposed RTO Wes, the Californial SO and
WestConnect RTO, L.L.C.; the North America Electric Reliability Coundll
[NERC]; the Western Systems Coordinating Council [WSCC] [and its proposed
successor, the Western Electricity Coordinating Council]; the Northwest Power
Pool; Pacific Northwest Security Coordinator)

Agencies and Offices Implementing Washington State Energy Policy

?? Office of the Governor (through issuance of emergency orders, etc.)

?? EFSEC (asto thermd projects of 350MW or greater [if on barge, 100MW or
greater], renewable generation facilities a their option, and certain linear
fadilities)

?? Washington Utilitiesand Transportation Commission (*“WUTC”) (asto
investor-owned eectric utilities making sales @ retail, and investor-owned gas
utilitiesinvolved in intrastate commerce:. WUTC has authority to regulate "rates,
sarvices, fadilities, and practices’ of energy suppliers[see RCW 80.01.04], and to
order limited retail accessto the eectric markets, WUTC issues white papers and
orders resulting from investigations into a broad range of energy policy matters)

?? Public utility district boards of commissioners for Washington public utility
digtricts; city councils and utility boards for municipa utilities; and cooperative
boards of directors or other governing bodies for cooperdtive utilities

?? Department of Community, Trade and Economic Development (CTED)
Who determines whether thereis a need for new generating resources?

Assessments of need are performed by avariety of agencies and organizations for a
variety of purposes. These assessments include, but are not limited to:

?? BPA’sPacific Northwest L oads and Resour ces Study (or “White Book™”) isa
planning document that assesses |oads and resources available to meet those |oads
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throughout the Pacific Northwest. The White Book uses economic planning
models to predict the loads that will be placed on dectric utilities in the region.

The study incorporates information on contract obligations and contract resources,
combined with the resource capabilities obtained from public utility and investor-
owned utility (I0U) customers. The 2000 White Book (the most recent available,
based on 1999 data) presents a projection for the 10-year study horizon OY 2001
through 2010. BPA aso presents periodic eva uations of demands and resources
(e.g., sudiestriggered by Cdifornia Stuation).

?? The Northwest Power Planning Council (NWPPC) prepares anumber of
documents examining the sufficiency of resources to meet anticipated needs,
including the Northwest Conservation and Electric Power Plan (or “regiond
power plan”). Inlight of the energy shortfal projected by BPA, and at BPA's
request, the NWPPC prepared the Northwest Power Supply Adequacy/Reliability
Study, Phase 1 Report (Paper Number 2000-4) (March 6, 2000). Among other
things, this report discusses the emergence of the independent power producer
(IPP); and notes that while energy from Cdifornia and the Southwest is available
during pesk Northwest season (September through March), transmission capacity
may be insufficient.

?? CTED and the WUTC prepared a Joint Agency Study of the Electricity
System at the behest of the Washington sate legidature. In light of the nationd
trend toward deregulation and competition, the Study recognized the important
role of IPPs. Some of the Study’ s conclusions are reflected in the SHB 2637,
referenced above. The Study addresses Washington utilities uncertainty
regarding retall market structure, particularly in light of Cdifornias and other
dates activities. The Study notes that recent restructuring may be perceived as
redricting a utility’s * duty to serve,” and may discourage utilities from acquiring
resources needed to serve load.

?? Investor-owned eectric utilities prepare “least cost plans’ evauating thelr
anticipated loads together with existing and potentia resources; and submit these
plansto the WUTC for approva. See WAC 480-107.

?? Applicable board of commissioners has authority to make determinations for each
public utility digtrict (although certain large generating projects may require voter
gpprova before apublic utility district can proceed).

?? Applicable city council or utilities board has authority to make determinations for
eech municipd Utility.

?? Applicable governing board has authority to make determination for each
cooperative utility.

How have state energy facility siting councils responded to the “ need” question?
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7

Washington. Thereis debate as to whether EFSEC’ s satute requires it to
evaluate the need for aproject. See Ch. 80.50 RCW. Some EFSEC-certified
projects have stipulated that they will have commitments to sdll a portion of their
output prior to congtruction, while others have not.

Oregon. Prior to 1997, the Oregon Energy Facility Siting Council’s (EFSC)
governing statute contained adetailed “need” andysis. With HB 3283, the
Oregon date legidature amended the statute to eliminate any need test. See 1997
Ore. Laws 428 (HB 3283). The statute now providesthat “...the need for new
generating fadilities. ..is sufficiently addressed by reliance on comptition in the
market rather than by consideration of cost-effectiveness and shdl not be a matter
requiring determination by the Energy Fecility Siting Council...” ORS 469.310.
See ORS 469.501(1).

K:\99992\00032\ET\ET__0O21HL 10/1/02 1:15 PM
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APPENDIX: DERUGULATION
[from the WUTC website]
ELECTRICITY RESTRUCTURING IN WASHINGTON STATE AND ABROAD

Have you ever wondered what al the talk and various newspaper articles about dectricity
deregulation could mean to you? Drameatic changes underway may soon alow customers
to choose their dectricity supplier through direct access to an energy marketplace. As
opportunities emerge for customers to make more choices about the energy services they
buy, both suppliers of eectricity and the customers who use it will have much to learn.

Regulatory actions at the federd level are propelling these changes. Some anticipate that
one day dl utilities may be required to offer amenu of energy services, each priced
separady. Thisunbundling of dectric products would result in separate prices for the
various components such as the dectric energy itsdf and delivery of that energy to your
home. While the energy supply, and perhaps other services, may be available from any
number of dternative suppliers, ddivery of that energy is expected to continue to be
provided by the current locd utility using its existing system of wires.

What kind of eectric services might you purchase in the future? Just as

telecommuni cations deregulation brought us a sudden flurry of new products and services
from telephone companies, such as cal forwarding, voice messaging, and Caller ID,
electricity deregulation is expected to bring about a whole new range of things never
imagined. Energy firms may offer things such as time-of-day rates, combined billing for
businesses with multiple locations, or dectricity produced from environmentaly friendly
SOurces.

In Washington there are currently 63 retall utilities. Three of these utilities are investor-
owned and they account for roughly athird of retail dectricity sdes. The Commission
has jurisdiction over investor-owned utilities. In the dectric industry the Commisson
regulates Puget Sound Energy, Avista Corp. (Formerly Washington Water Power
Company), and Pecific Power and Light Company.

The remaining two-thirds of dectricity sales are transacted by a number of consumer or
government-owned utilities--municipas, county-wide public utility digtricts, coops,
irrigation digtricts, the Bonneville Power Adminigtration (BPA), and port didtricts. The
Commission does not have jurisdiction over these non-private utility companies. If you
are interested in information about these other public power agencies, contact Nor thwest
Public Power Association (NWPPA) at 360-254-0109 or 503-289-9411

Today, Washington and the Northwest are home to the largest coordinated hydroel ectric
system in the country, and probably the world. More than athird of the country's total
hydrod ectric capacity is located in the Snake and Columbia River Basins. The power
marketed by BPA, from federd facilities, accounts for more than half of al the eectric
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generation in the region. In addition, BPA owns and operates about 80 percent of the bulk
transmisson sarving the region.

At 4.1 cents per kilowatt hour, Washington is fortunate to have the second lowest average
power rates in the country; just a bit higher than our neighbors of 1daho. If the average
rate in Washington were equa to the nationd average rate of about 6.8 cents’kwh,
Washington's statewide annud eectricity expenditures would be nearly two and one- half
billion dallars higher than what we pay today --about $500 a person. With that example it
should not come as a surprise that Washington views the clams that a nationaly
competitive open retail market for eectricity will lower everyoné's prices with some
skepticiam. As alow-cost gate, we share many of the challenges and concerns faced by
other low cost states -- but the Northwest also has BPA which is unique to the Sate.

PILOT PROGRAMSIN WASHINGTON

The Washington State L egidature has not passed bills mandating retail access, nor has
the Washington Utilities and Transportation Commission established time linesfor a
phase-in period for implementing direct access for dl customers. Regulated investor-
owned eectric utilities are encouraged to develop pilot programs that would engble all
parties to gain experience and obtain practica operationa information related to retail
choice of dternate power supply providers. There are three such pilot programs currently
being offered by Washington investor-owned utilities.

ELECTRICITY DEREGULATION IN OTHER STATES

The pace of deregulation has been fastest in states where dectricity rates are the highest,
but it remains to be seen how much reief ratepayers will actudly get in most of the Sates
where competition is scheduled to begin over the coming year. All ratepayers will pick
up the deregulated utilities stranded investments, but large industrid and commercid
power users can expect to reap the bulk of the savings.

For more information regarding this issue, please see the Energy Information
Adminigration's (EIA) Status of State Electric Utility Deregulation Activity at the EIA
website.
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Air Qudity Regulation
Federal Clean Air Act (CAA) formsthefoundation for air quality regulation.
A. Centrd god of the CAA isto “protect and enhance the qudity of
the Nation’ s air resources so as to promote the public hedth and

welfare and productive capacity of the population.” 42 U.S.C. 8
7401(b)(1).

. Clean Air Act isafederal law but the states do much of thework to carry

out the Act.
A. CAA delegates to the states the primary responsibility for enforcing the
NAAQS.
B. Each state must promulgate a State Implementation Plan (SIP) for
enforcing NAAQS.
C. States are free to promulgate requirements that are more stringent

than those required under the CAA.

IIl.  EPA hasapproved of Washington's CAA Implementation Plan (SIP) and
thus delegated responsibility for compliance with CAA to the state.

A. RCW 70.94 establishes the basic state structure for implementing
the Federd Clean Air Act.

1 The statute divides responsibility for CAA compliance
between the Washington State Department of Ecology, Loca Air
Pollution Control Authorities, and severd other agenciesincluding
the Energy Facility Site Evauation Council.

2. The primary components of the state implementation plan
congs of sate and loca regulations that ensure compliance with
requirements of the Federd Clean Air Act. Listed below are
Ecology’s, EPA approved, air quaity regulations.

Ecology’s Air Qudity Regulations:

Chapter 173-400 WAC — Generd Regulations For Air Pollution Sources
Chapter 173-401 WAC — Operating Permits

Chapter 173-405 WAC — Kraft Pulping Mills

Chapter 173-406 WAC — Acid Rain Regulation
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Chapter 173-410 WAC — Suifite Pulping Mills

Chapter 173-415 WAC — Primary Aluminum Flants

Chapter 173-420 WAC — Clean Air Act Conformity

Chapter 173-421 WAC - Motor Vehicle Emissons Control Systems
Chapter 173-422 WAC - Motor Vehicle Emission Inspection

Chapter 173-425 WAC - Outdoor Burning

Chapter 173-430 WAC - Agriculturd Burning

Chapter 173-433 WAC - Solid Fue Burning Devices

Chapter 173-434 WAC - Solid Wadte Incineration Fecilities

Chapter 173-435 WAC - Emergency Episode Plan

Chapter 173-460 WAC — New Sources of Toxic Air Pollution
Chapter 173-470 WAC - Ambient Air Qudity Standards for Particulate
Matter

Chapter 173-474 WAC — Ambient Air Quality Standards for Sulfur
Oxides

Chapter 173-475 WAC - Ambient Air Quality Standards for Carbon
Monoxide, Ozone, and Nitrogen Dioxide

Chapter 173-480 WAC — Ambient Air Qudity Standards and Emission
Limitsfor Radionuclides

Chapter 173-481 WAC — Ambient Air Qudity and Environmental
Standards for Fuorides

Chapter 173-490 WAC — Emisson Standards and Controls for Sources
Emitting Volatile Organic Compounds (VOC)

Chapter 173-491 WAC - Emisson Standards and Controls for Sources
Emitting Gasoline Vapors

IV.  EFSEC Authority

A. RCW 70.94.422(2) grantsto the Energy Facility Site Evaluation
Council the authority to issue permits, administer programs, and
conduct enforcement consstent with the state implementation plan.
Permits for energy facilities subject to chapter 80.50 RCW shdl be
issued by the energy facility Ste evaluation council. However, the
permits become effective only if the governor approves an
application for certification and executes a certification agreement
under chapter 80.50 RCW. The council shdl have dl powers
necessary to administer an operating permits program pertaining to
such facilities, consstent with gpplicable ar qudity sandards
established by the department or loca air pollution control
authorities, or both, and to obtain the gpprova of the United States
environmenta protection agency. The council's powers include,
but are not limited to, al of the enforcement powers provided in
RCW 70.94.332, 70.94.425, 70.94.430, 70.94.431 (1) through (7),
and 70.94.435 with respect to permit program sources required to
obtain certification from the council under chapter 80.50 RCW. To

Exhibit B(4)—Report to IJm Luce, Chair, Washington Energy Facility Site Evauation
Council

February 28, 2002 EFSEC Standards Development Group Meeting Materids

Page 16 of 16



the extent not covered under RCW 80.50.071, the council may
collect fees as granted to delegated locd air authorities under RCW
70.94.152, 70.04.161 (14) and (15), 70.94.162, and 70.94.154(7)
with respect to permit program sources required to obtain
certification from the council under chapter 80.50 RCW. The
coundil and the department shall each establish procedures that
provide maximum coordination and avoid duplication between the
two agenciesin carrying out the requirements of this chapter.

RCW 70.94.422(2).

B. RCW 80.50.040(12) and 40 CFR Part 52 empowers EFSEC to
issue permits for energy facilitiesin compliance with the
goplicable provisons  of the federdly approved sate
implementation plan (SIP) adopted in accordance with the CAA.

C. By regulation (WAC 463-39-005), EFSEC has specificaly adopted
by reference Ecology’ s air quality regulations that are gpplicable to
energy fadilities. Relevant portions of the following Ecology ar
qudlity regulations have been adopted:

Chapter 173-400 WAC - Air Pollution Sources (includes

emission standards and new source review reguirements (PSD)

Chapter 173-401 WAC - Operaing Permit Regulation

Chapter 173-406 WAC — Acid Rain Regulation

Chapter 173-460 WAC — Controls for New Sources of Toxic Pollutants

D. WAC 463-39-115 specificaly adopts federal standards of
performance for new stationary sources set forthin Tile 40, CFR
part 60.

V. Questions/Discussion:

?? Isadoption by reference of Ecology’ s air regulations the appropriate
manner/mechanism by which EFSEC should set out its air qudity sandards?

?? If S0, has EFSEC adopted dl of the gppropriate regulations relevant to energy
fadlity gting?

?? Itismy understanding that in many ingtances PSD permitting and the EFSEC
adjudication occur on pardld, but not integrated tracks. Theresultis a
duplication of effort.
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?? The purpose of establishing standardsis to streamline the process, reduce
duplication, but not sacrifice appropriate consderation and weighing of
environmental concerns,

?? Thusfar the discussion has focused on whether existing legd requirements,
such as PSD permitting standards, should serve asthe “floor” or the “celling”
of EFSEC consideration.

?? An dternative approach could be to uncouple the PSD process from the
EFSEC adjudication.  Under this gpproach intervenors wishing to raise air
quality issues expresdy related to criteria pollutants, and/or PSD modeing
would be required to do so in the PSD permitting process. These issues would
be precluded from the EFSEC adjudication.

?? Air quaity issues not reated to criteria pollutants (e.g. unregulated
pollutants), or that would not be properly raised in the PSD process could
continue to be raised in the EFSEC adjudication. In addition, air quality issue
related to the macro question of EFSEC’ s balancing requirement under RCW
80.50.010 could continue to be raised.

?? If there were an attempt to uncouple the PSD process from the adjudication,

there would need to be clarification of the PSD review process. Asit stands
now the timing and avenue of PSD review under EFSEC is not clear.
Therefore, intervenors likely fed compelled to raise PSD issues during the
EFSEC adjudication.
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