t BEFORE THE STATE OF WASHINGTON

2 ENERGY FACILITY SITE EVALUATION COUNCIL

3

4 1l In the Matter of Application No. 2003-01: APPLICANT’S RESPONSE TO INTERVENOR
ROKT’S MOTION TO STAY ADJUDICATIVE

5 t{ SAGEBRUSH POWER PARTNERS, LLC; HEARING UNTIL ISSUANCE OF FINAL

ENVIRONMENTAL IMPACT STATEMENT
6 {1 KITTITAS VALLEY WIND POWER PROJECT {FEIS)

.
8
9

10 I. INTRODUCTION

1 The Applicant submits the following response to the motion by Intervenor Residents

12 || Opposed to Kittitas Turbines (ROKT) to stay the adjudicative hearing on the application until &
13 || final environmental impact statement is issued.

14 ROKT argues that the decision of the Energy Facility Site Evaluation Council (EFSEC)
15 || to issue responses to comments to the draft environmental impact statement (DEIS) after

16 || completion of the adjudicative hearing is contrary to applicable law.

7 H. ARGUMENT

13 Issue. Since responses to comments are included within the final environmental impact
19 || statement (FEIS), the issue is whether the FEIS prepared for an application to EFSEC to license
20 || an energy facility must be prepared prior to conducting the adjudicative hearing on that

21 || application.

22 Discussion. Licensing of energy facilities is governed by chapter 80.50 RCW, which sets
23 || forth a procedure that is unique in Washington law. Energy facilities to which the chapter

24 {l annlies must submit an application for site certification. The application must cover a wide

25 || variety of environmental and other considerations. See, chapter 463-42 WAC. Upon receipt of
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an application, EFSEC retains an independent consultant to evaluate the consequences of the
proposed energy facility upon the environment. RCW 80.50.071. EFSEC then must conduct an
adjudicative hearing on the proposal at which “any person shall be entitled to be heard in support
of or in opposition to the application for certification.” RCW 80.50.090(3).

At the conclusion of the adjudicative hearing EFSEC must report to the Governor its
recommendation as to the approval or rejection of the application for certification. If the
recommendation is for approval, then EFSEC is to submit a draft certification agreement with its
report to the Governor. The Governor may then either: (1) approve the application and execute
the draft certification ag}’ee‘ment: (2) reject the application; or (3) direct EFSEC to reconsider
aspects of the draft certification agreement either on the record or by reopening the adjudicative
proceeding for the purpose of receiving additional evidence. The Governor’s decision either to
approve or deny the application is final for the purposes of appeal. See, RCW 80.50.100. The
process is governed by legislative policies which include preservation and protection of the
quality of the environment. RCW 80.50.010(2).

SEPA (the State Environmental Policy Act; chapter 43.21C RCW) clearly applies to this
process. See, e.g., RCW 80.50.180. There is no statutory provision, however, which expressly
delineates when or how the draft and final environmental impact statements required by SEPA
are to be integrated into this licensing process. Instead, SEPA provides general statements of
policy. Like other state agencies, the Council has adopted its own rules to implement the SEPA
process. (Chapter 463-47 WACQ).

RCW 43.21C.030(2)(c) requires that an EIS be included with any recommendation or
report on proposals for major actions significantly affecting the quality of the environment. This

clearly means that the FEIS must accompany the recommendation by EFSEC to the Governor.,

T3
Yok
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Intervenor ROK T s motion raises the auestion of whether the F

% e g must be prepared earlier

v

before the adjudicative hearing?
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The SEPA Rules (chapter 197-11 WAC) require:

3 “The SEPA process shall be integrated with agency activities at the earliest

4 possible time to ensure that planning and decisions reflect environmental values,
5 to avoid delays later in the process, and to seek to resolve potential problems.”

6 (WAC 197-11-055(1); emphasis added.) |

7

8 “The lead agency shall prepare its threshold determination and environmental

9 impact statement (EIS) at the earliest possible point in the planning and decision-
10 making process, when the principal features of a proposal and its environmental
1 impacts can be reasonably identified.” (WAC 197-11-055(2))
12
13 “Appropriate consideration of environmental information shall be completed
14 before an agency commits to a particular course of action . . . .7 (WAC 197-11-
15 055(2)(c).)
16

17 RCW 80.50.010(5) directs that it is the policy of the state of Washington “to avoid costly

18 || duplication in the siting process and ensure that decisions are made timely and without

19 |l unnecessary delay.”

20 The adjudicative hearing process required by the legislation is clearly important.

21 || Historically, for complex proposals, adjudicative hearings have lasted for weeks or months, have
22 {} included testimony from dozens of witnesses, and included hundreds of exhibits. Most of this

23 H information focuses upon the environmental aspects of the proposal. ROKT argues that the law
24 || requires that all of this information be left out of the FEIS, because, in its view, the FEIS must be

25 || finished prior to the hearing. Any new information from the hearing must be either ignored in
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the SEPA process, or a supplement to the FEIS must be prepared, which will guarantee an
unnecessary delay in the process. (It is unclear whether under ROKT’s view a new hearing must
follow any supplement to the FEIS, but their logic certainly suggests it; if so, this could lead to
even further delay.) ROKT’s proposed approach could also lead to parties atternpting to
challenge the validity of an EIS during the adjudicative proceeding, which is not contemplated
under either RCW 80.50.090 or the EFSEC regulations.

The EFSEC adjudicative hearing provides the best opportunity to identify and consider
the environmental impacts of an energy facility. EFSEC’s approach ensures that evidence at the
hearing will be available for the F EIS,thile ROKT’s proposed approach does not.

EFSEC’s determination to hold an adjudicative hearing on an application does not
prejudge the application, nor does it constitute the agency’s commitment to a particular course of
action. EFSEC has the ability to deny an application after a hearing, and it has done so in the
past. Further, an application may be withdrawn after an adjudicative hearing is commenced. In
short, the decision to hold the hearing is procedural, and does not prejudge the application.

Agencies may identify the times at which environmental review shall be conducted etther
in their procedures or on a case-by-case basis, WAC 197-11-055(2)(b). In our case, EFSEC has
done a combination of both. As part of its SEPA procedures, EFSEC has adopted a rule, which
states that the adjudicative hearing shall be concluded prior to preparation of the FEIS. WAC
463-47-060(3). EFSEC has required that the DEIS be completed prior to commencement of the
adjudicative hearing. This allows for comments upon the DEIS to become part of the hearing
process while still ensuring that evidence submitted at the hearing will also be available for the
FEIS. This approach provides the maximum possible opportunity for integrating the SEPA
process into the decisionmaking process related to issuance of the site certification. The hearing
allows the Council to fully address environmental issues raised m the adjudicative hearing. This

is because the Council can change the DEIS as a direct outcome of the testimony and evidence
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presented during the adjudicative hearing process. This would not be the case if the FEIS were
issued prior to the hearing, with no opportunity for the Council to change the DEIS as a result
environmental issues raised during the hearing process.

EFSEC’s SEPA determinations must be accorded substantial weight. RCW 43.21C.090.
ROKT bears the burden of demonstrating the invalidity of WAC 463-47-060(3), and also must
show that it has been substantially prejudiced by the action complained of. RCW 34.05.570(1).
There is no showing that ROKT will be substantially harmed by EFSEC’s determination to
prepare the DEIS before the adjudicative hearing and the FEIS after the hearing is completed.

| III. CONCLUSION

Integration of SEPA’s requirements with those of the EFSEC process is complex.
However, EFSEC’s determinations to prepare the DEIS prior to the adjudicative hearing and the
FEIS after the hearing best meets the requirements of both SEPA and chapter 80.50 RCW. The
public’s ability to comment early in the process is secured, while the environmental testimony
and comments upon the DEIS presented at the adjudicative hearing will be available for the
FEIS. This process provides the maximum assurance that the decisionmaking process will be
integrated with SEPA review, and that the EFSEC decision will be fully informed by the EIS.
The FEIS will be prepared prior to the Council’s decision and will accompany the
recommendation to the Governor. The Governor, not the Council, makes the final decision.

EFSEC’s determination to prepare the DEIS prior to the adjudicative hearing in order to
allow comment and testimony on the DEIS during the hearing will only be effective if the
contents of the DEIS are complete within a reasonable time prior to the hearing. EFSEC is in the
process of preparing an analysis of alternative sites. All parties should be entitled to submit
evidence with respect to EFSEC’s analysis. To allow this, the Applicant suggests that the parties
be atlowed to submit further prefiled testimony and exhibits limited only to EFSEC’s alternative

site analysis. The Applicant suggests simultancous submittal of prefiled testimony and exhibits
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on the alternative site analysis on September 3, 2004. No new motions should be permitted. The
hearing should be rescheduled to begin no later than the end of September to early October.

With this change, the Applicant contends that EFSEC’s SEPA process is fully compliant
with SEPA, with chapter 80.50 RCW, and with the Administrative Procedure Act. ROKT has
failed to demonstrate otherwise, and with the timing modification suggested above, the ROKT

motion should be denied.

DATED this 6th day of August, 2004.

Darrel L. Peeptes, WSBA No. 885
Attorney for Apphcant

[

(harfes W. Lean, WSBA No. 224
Attorney for Applicant

STOEL RIVES, LLP
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