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BEFORE THE STATE OF WASHINGTON 
ENERGY FACILITY SITE EVALUATION COUNCIL 

10 In the Matter of Application No. 2009-01 

11 of 

12 WHISTLING RIDGE ENERGY, L.L.C. 

13 for 

14 WHISTLING RIDGE ENERGY 
PROJECT 

15 

16 

ANSWER TO MOTIONS FOR 
RECONSIDERATION 

17 COMES NOW the Washington State Department of Commerce (Commerce), by and 

18 through its attorneys of record, Kristen K. Mitchell, Assistant Attorney General, and Pamela 

19 H. Anderson, Assistant Attorney General, and submits its Answer to Motions for 

20 Reconsideration. 

21 I. INTRODUCTION 

22 Commerce supports the application for the Whistling Ridge Energy Project (WREP), 

·23 as described in the Amended Application for Site Certification and supports the petitions of 

24 Applicant and Skamania County/Klickitat County Public Economic Development Authority, 

25 requesting reconsideration of the Energy Facility Site Evaluation Council's (Council's) Order 
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1 and Report to the Governor. The Council should reconsider its recommendation to exclude 

2 turbines on the C corridor and the Al-7 sites along the A corridor. 
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II. ARGUMENT 

Commerce is charged with increasing and improving jobs in the State of Washington 

and facilitating innovation by fostering new partnerships for strong and sustainable 

communities. RCW 43.330.005. This mission includes generating "greater local capacity to 

respond to both economic growth and environmental challenges" and diversifying "the state's 

economy and export of goods and services . . . [to] "provide greater access to economic 

opportunity." Id Wind power is a clean, renewable energy resource. Development of such 

alternative renewable energy resources furthers a fundamental purpose of state government by 

providing high quality jobs in underdeveloped portions of the state, stabilizing electricity 

prices within the state, providing economic benefits to local governments, protecting the air 

and water, and positioning Washington as a national leader in energy technologies. 

See RCW 19.285.020. 

The Council's Recommendation to eliminate the entire C corridor and a substantial 

number of turbines along the A corridor from the project jeopardizes the viability of the 

WREP. It is inconsistent with the State's goal of economic recovery and growth and with the 

legislative purpose expressed in RCW 80.50.010. 

A. The Whistling Ridge Project Will Spur Environmentally Friendly Economic 
Recovery in Skamania County 

RCW 80.50.010 sets forth five factors to be considered when making 

22 recommendations to allow energy projects. The Council is to give due consideration to 

23 assuring safe standards, preserving the environment, providing abundant energy at reasonable 

24 cost, saving costs at unfinished nuclear facilities, and avoiding delay and duplicative 

25 processes in siting decisions. Wind power meets these goals by providing clean, efficient 

26 energy with no wastewater usage during operations, and contributing significantly to lower 
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1 consumption of fossil fuels, with their resulting emISSIOns. Final Environmental Impact 

2 Statement (FEIS) at 1-12, 3-20-21. Adhering to the protections provided for the National 

3 Scenic Area, but allowing development of clean, efficient wind energy elsewhere in Skamania 

4 County strikes the appropriate balance and gives due weight to all the factors set forth in 

5 RCW 80.50.010.1 

6 The Applicant makes a compelling argument that elimination of the Al-7 turbines and 

7 the entire C corridor puts the economic viability of the project at risk. Abandonment of the 

8 project would be a serious blow to the fragile economy of rural southwest Washington and 

9 Skamania County in particular. Skamania County has unique challenges. Four percent of its 

10 land is comprised of private commercial forests. Ninety four percent is reserved as state and 

11 federal forest lands or is within the national scenic area. Only 3% of all land is available for 

12 residential and commercial development or redevelopment. 

13 Skamania County has been particularly hard-hit by the current receSSIOn, with 

14 unemployment rates averaging 12.9% in the first three quarters of 2010, compared to the 

15 statewide average of 9.3%. The county particularly needs to diversify in order to replace a 

16 significant loss of timber related jobs. Final Environmental Impact Statement at 1-6. The 

17 federal government and the State of Washington have expended many millions of taxpayer 

18 dollars in an attempt to address the economic plight of these areas of Southwest Washington. 

19 Exhibit 36 (Testimony of Leonard Bauer at 7). The Whistling Ridge project would provide 

20 long-lasting and environmentally sound diversification in this economically troubled region. 

21 Testimony of Eric Bovee; See also Skamania County Petition for Reconsideration at p.11 and 

22 cites to the record therein. 

23 

24 

25 

26 

1 The wholly subjective standard adopted by the Council for weighing the aesthetic considerations in an 
undetermined area around the WREP defeats the statutory purpose by increasing uncertainty about future 
decisions, contributing to delay and duplicating(or ignoring) the objective analysis of environmental issues 
provided in the FEIS. 
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1 The Council should reconsider recommending restrictions that would fatally limit the 

2 project in order to protect views from the National Scenic Area. When Congress enacted the 

3 Columbia River Gorge National Scenic Area Act (Act) in 1986, its expressed intent was to 

4 protect the scenic, cultural, recreational and natural resources of the area, while protecting and 

5 supporting the economy of the area and allowing future development. 

6 16 U.S.C. § 544a. The Act explicitly provides that it does not "establish protective perimeters 

7 or buffer zones around the scenic area or each special management area. The fact that 

8 activities or uses inconsistent with the management directives for the scenic area or special 

9 management areas can be seen or heard from these areas shall not, of itself, preclude such 

10 activities or uses up to the boundaries of the scenic area or special management areas." 

11 16 USC § 5440(a)(10). In other words, Congress prohibited the de facto expansion of the 

12 Columbia River Gorge National Scenic Area 

13 The Council acknowledges that the Act does not provide support for restrictions on 

14 development outside the scenic area merely because views or sounds can be observed within 

15 the scenic area. Order No. 868 at 19; 16 U.S.C. § 5440(a)(10). In fact such restrictions would 

16 contravene the balance of interests embodied in the Act. While not bound by this proscription 

17 when it interprets and applies state law, the Council should recognize the wisdom expressed in 

18 the federal legislation. 

19 Scenic areas create opportunities for tourism and protect visual assets, but they also 

20 severely limit the diversification of local economies and the tax revenue base for local 

21 governments. Vast areas of Skamania County are within the National Scenic Area and are 

22 already protected from further development. A decision by the Council to apply a subjective 

23 aesthetic standard for development outside, but within eyesight of, the National Scenic Area 

24 will create uncertainty for all private property owners in Skamania County or other adjacent 

25 counties. Uncertainty about the success of future development projects will undermine 

26 Commerce's efforts to reinvigorate this economically troubled area. It may be interpreted by 
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1 potential developers as a negative predictor for the viability of other, umelated proposals for 

2 economic growth. Exhibit 36 at 8. 

3 B. 

4 

The "Balancing Test" Employed by the Council is a Wholly Subjective Standard 
Which Is Inconsistent with the Evidentiary Record 

5 The Washington state legislature has directed the Council to balance various factors in 

6 determining whether to recommend a site for a new energy facility. Aesthetic impact of the 

7 project is one factor, among many factors. Unfortunately, the Council's decision to require the 

8 elimination of the AI-7 turbines and the entire C ridge, solely on aesthetic grounds, failed to 

9 take into account other critical factors such as the continued economic viability of the project, 

10 the need for economic revitalization, and the state-wide need for clean energy. The Council's 

11 findings also disregarded the aesthetic and environmental values of renewable wind power 

12 over alternative energy sources-values that were endorsed by the citizens of the state of 

13 Washington when they passed 1-937 requiring utilities to meet renewable energy targets? 

14 Wind power is one of three energy sources that currently can be built at the scale necessary to 

15 satisfy these requirements. Exhibit 34 (Direct testimony of Tony Usibelli at 5). 

16 The Council's decision rests solely on its own subjective determination of a negative 

17 visual impact from certain viewing areas. This result is not supported by the record and seems 

18 illogical and internally inconsistent. The Council may consider evidence not contained within 

19 the FEIS. Residents Opposed to Kittitas Turbines v. State Energy Facility Site Evaluation 

20 Council, 165 Wn.2d 275,313, 197 P.3d 1153 (2008). However, it must base its decision on 

21 evidence received into the record, not on its own "subjective" determination of aesthetic 

22 values. 

23 In this case, the Council endorses the methodology employed by Applicant's expert 

24 witness, Dautis Pearson, for hybrid analysis of mixed use settings. Council Order No. 868 at 

25 

26 
2 RCW 19.285.040 carries out this popular mandate by imposing detailed statutory requirements on 

major utilities for increased reliance on renewable energy over the next decade. 
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1 19-20. Mr. Pearson's testimony and analysis were based in large part of the Federal Highway 

2 Service Manual guidelines. The Council found the photographs and simulations of visual 

3 effect used by Mr. Pearson to be accurate and adequately representative. Id at 20. The 

4 Council's own FEIS utilized a consistent analysis of visual ratings, viewer sensitivity, and 

5 visual impact. The Council rejected the alternate methodologies proposed by the opponents' 

6 witness, Dean Apostol, finding them unsuited to determining visual impacts in mixed areas 

7 containing developed and undeveloped land. Id at 19-20. 

8 However, while it pays lip service to Mr. Pearson's methodology, the Council fails to 

9 employ his tools or the tools in its FEIS in arriving at its conclusions. Nor does the Council 

10 point the parties to other evidence which supports its findings. Instead, the Council imposes 

11 its own subjective value judgment on the viewpoints identified in the FEIS and Amended 

12 Application for Site Certification. This subjective determination leads to inconsistencies and 

13 incongruities. 

14 Significantly, the Council's subjective judgment of the project fails to take into 

15 account that the Whistling Ridge project will be built in an area that is currently subject to 

16 commercial, industrial and agricultural uses and contains few pristine scenic natural views. 

17 The project area, and the Columbia Gorge as a whole, currently includes transmission lines, 

18 major highways, and clear-cut slopes. FEIS at 3-138-9. The photographs from viewpoints 

19 within the area demonstrate the extent to which the natural landscape has been altered by 

20 human intervention. 3 Moreover if the project is not built the Applicant will continue to log 

21 the project area for timber, consistent with the use over the past century. FEIS at 1-13, 1-29 

22 (Table 1-1). 

23 

24 

25 

26 

3 The photographs and simulations contained in the Application and FEIS contain illustrative examples 
of the development that currently exists in the affected area and the expected view after construction. See, e.g., 
Amended Application, Figures 4.2-4, 4.2-20, 4.2-21, 4-2.23; FEIS Figure 3.9-7, 3.9-8, 3.9-12, 3.9-13, 3.9-15. 
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1 In fact, not a single viewpoint analyzed in the FEIS achieved a visual rating higher 

2 than "moderately high".4 Moderately high visual quality is defined as "[l]andscapes that have 

3 above average scenic value but are not of high scenic value." FEIS at Table 3.9-1 (emphasis 

4 added). 5 The visual impact attributed to the proposed wind turbines never exceeded the 

5 moderate range at any viewpoint. Id. 

6 Further incongruencies can be found by a careful examination of the choices made by 

7 the Council. One example will suffice. Contrary to the evidence before it, or the suggestion of 

8 Counsel for the Environment, the Council determined that the entire C corridor should be 

9 eliminated. However, the Council's own demonstrative exhibit reveals that elimination of the 

10 C corridor does not, in itself, result in the total elimination of turbine visibility at any 

11 viewpoint. Only when combined with elimination of AI-7, does elimination of the C corridor 

12 achieve total elimination of visual impact at two viewpoints, Nos. 8 and 10. Because 

13 viewpoints 8 and 10 were not analyzed in the FEIS, the only evidence before the Council as to 

14 the significance of those viewpoints was contained in the Amended Application. Figure 4.2-

15 12 demonstrates that Viewpoint 8 is a view across a parking lot with a moderate visual quality 

16 rating, or a visual quality described as "common or typical landscape with average scenic 

17 value." 

18 The Council also protected Viewpoint 10 by eliminating the AI-7 and C corridors. 

19 Viewpoint 10 has a view quality which is moderately high, but the turbines are 8-10 miles 

20 from the viewpoint, meaning that the impact on the view is low. In sum, the primary purpose 

21 of eliminating Corridor C seems to have been to preserve the view across the parking lot at 

22 Viewpoint 8 or to eliminate the low impact of a view across 8-10 miles at Viewpoint 10. No 

23 

24 

25 

26 

4 Additional viewpoints were analyzed in the Amended Application for Site Certification. Viewpoint 
14 at Viento State Park achieved the highest visual rating with a "moderately high to high" rank and an impact 
rating of "moderate." No C string turbines are visible from that viewpoint and elimination of the A 1-7 string 
does not eliminate all turbine visibility at that viewpoint. 

5 Visual quality is rated with scoring system that ranges from 1-6, with 6 being "outstanding" and 5 
being "high" ranking. 
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1 party, including Counsel for the Environment, suggested that these views should be preserved 

2at the expense of the C corridor and potentially at the expense of the entire project. 

3 With respect to the A 1-7 string, it again appears that the Council has jeopardized the 

4 viability of the project to protect a handful of views that, while attractive, are at best 

5 commonplace. Many views which will include the A 1-7 turbine structures have already been 

6 detrimentally altered by other competing uses. By requiring the elimination of the AI-7 

7 turbines to protect these views, the Council has elevated aesthetic concerns out of all 

8 proportion to the visual resource at issue and relegated other pressing concerns, such as cost 

9 efficient energy and the economy, to the back seat.6 

10 In sum, the Council's subjective judgment is not supported by the evidence in the 

11 record. The Council's subjective approach leads to inconsistencies in this proceeding and will 

12 ill serve parties to future proceedings before the Council. It will create uncertainty in local 

13 communities and among private property owners as to what commercial uses, if any, can be 

14 made of the land in Skamania County that happens to be within eyesight of the National 

15 Scenic Area. The economic interests of the citizens of the State of Washington are not 

16 furthered by this approach to the extensive record before the Council. 

17 III. CONCLUSION 

18 Commerce supports the Council's decision to recommend that the .project be 

19 approved. The visual impact ofthe turbines in the AI-7 sites and C Corridor is moderate and 

20 subject to mitigations which will diminish the visual impact but not imperil the project. The 

21 WREP supports the dual interests of developing efficient clean renewable energy for 

22 Washington citizens and of spurring economic development in an impoverished area of the 

23 state. As such it is in accord with the purposes articulated by the legislature in 

24 

25 

26 
6 Significantly, the subjective aesthetic judgment of many viewers is that the turbines are beautiful, in 

themselves, and can be viewed as a form of kinesthetic art. 
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1 chapter RCW 80.50. Therefore Commerce respectfully requests that the Council reconsider 

2 its decision to recommend elimination of the sites at A 1-7 and the entirety of Corridor C. 

3 DATED this 14th day of November, 2011. 
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1 PROOF OF SERVICE 

2 I, Linda M. Hoffinan, certifY that I served a copy of Commerce's Answer to Motions 

3 for Reconsideration on the party listed below on the date below as follows: 

4 See attached Service List 

5 

6 

k2J US Mail Postage Prepaid via Consolidated Mail Service 
D Facsimile 
k2J Electronic Mail 
D Hand delivered by -------

7 I certify under penalty of perjury under the laws of the state of Washington that the 

8 foregoing is true and correct. 
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Service List 

Whistling Ridge Energy Project Application No. 2009-01 

EFSEC: 

Al Wright 
EFSEC Manager 
Energy Facility Site Evaluation Council 
1300 S Evergreen Park Dr SW 
P.O.  Box 43172 
Olympia, WA  98504-3172 

Email: awright@utc.wa.gov 
           EFSEC@utc.wa.gov  
 
Phone:  360-664-1360 
 
C. Robert Wallis 
Administrative Law Judge 
P.O. Box 43172 
Olympia, WA 98504-3172 
 
Email: bwallis@utc.wa.gov  
 
Phone: 360-664-1920 
 
 

Kyle Crews 
Assistant Attorney General 
Office of the Attorney General 
P.O. Box 40108 
Olympia, WA  98504-0108 

Email: KyleC@atg.wa.gov 

Phone:  360-664-2510 
Fax:      360-586-3593    
 
 

Whistling Ridge Wind Power, Applicant 

Jason Spadaro 
Whistling Ridge Energy LLC 
P.O. Box 266 
Bingen , WA  98605 

Email: jasons@sdslumber.com  

Phone: 509-493-6103 
Fax: 509-493-2535  
 
 
Darrel Peeples 
Attorney 
325 Washington Street NE, #440 
Olympia, WA  98506 
Email: dpeeples@ix.netcom.com  
 
Phone: 360/943-9528  
Fax:     360/951-1124  

Tim McMahan 
Stoel Rives LLP 
900 SW Fifth Avenue, Suite 2600 
Portland, OR 97204 

Email: tlmcmahan@stoel.com 

Phone: 503-294-9517 
Fax:     503-220-2480 

 
Erin Anderson 
Stoel Rives LLP 
600 University Street, Suite 3600 
Seattle, WA 98101 
Email: elanderson@stoel.com 
 
 
Phone:206-386-7665  
Fax:    206-386-7500  
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Counsel for the Environment 

Gordon Karg1 
Office of the Attorney General 
PO Box 40100 
Olympia, WA 98504-0100 
 

Email: GordonK1@atg.wa.gov 

Phone:  360-586-0092 
Fax:      360-664-0229 

 

 

 

Department of Commerce  
Tony Usibelli, Director 
Energy Division 
P.O. Box 43173 
Olympia, WA 98504-3173 
 
Email: Tony.Usibelli@commerce.wa.gov  
 
Phone: 360-725-3110 
Fax:     360-586-0049 
 
 

Kristen K. Mitchell, AAG2 
Office of the Attorney General 
P.O. Box 40109 
Olympia, WA  98504-0109 
 
Email: kristenm1@atg.wa.gov  
 
Phone: 360-664-4964 
Fax:     360-586-3564 

Friends of the Columbia Gorge 
Gary K. Kahn 
Reeves, Kahn & Hennessy 
Attorneys at Law 
P.O. Box 86100 
Portland, OR  97286-0100 
 
Email: gkahn@rke-law.com  
 
Phone: 503-777-5473  
 
Kevin Gorman 
Executive Director 
Friends of the Columbia Gorge 
522 SW 5th Avenue, Suite 720 
Portland, OR  97204-2100 
 
 
 
 
 
 
 

Nathan Baker, Staff Attorney 
Friends of the Columbia Gorge 
522 SW 5th Avenue, Suite 720 
Portland, OR  97204-2100 
 
Email: Nathan@gorgefriends.org 
 
Phone: 503-241-3762 
 

                                                 
1 Karg replacing H. Bruce Marvin effective per Notice of substitution received by the Council on September 14, 2011 
2 Mitchell replacing Dori Jaffe effective per Notice of substitution received by the Council on September 07, 2011 
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Save Our Scenic Area (SOSA) 
Tom Drach 
Save Our Scenic Area 
P.O. Box 41 
Underwood, WA  98651 
 
Email: sosa@gorge.net 
 

J. Richard Aramburu 
Aramburu & Eustis, LLP 
720 Third Avenue, Suite 2112 
Pacific Building 
Seattle, WA  98104-1860 
 
Email: rick@aramburu-eustis.com 
 
Phone: 206-625-9515  
Fax:     206-682-1376 

Skamania County Public Utility District No. 1 
Skamania County Public Utility District No. 1 
Robert Wittenberg, Jr. 
1492 Wind River Highway 
Carson, WA  98610 
 
Email: Bwittenberg@SkamaniaPUD.com  
 
Phone: 509-427-5126  
Fax:     509-427-8416  

Kenneth B Woodrich 
Woodrich & Archer LLP 
P.O. Box 510 
110 SE Cascade Ave 
Stevenson, WA  98648 
Email: ken@woodrich.com 
 
Phone: 509-427-5665 

Skamania County Economic Development Council 
Skamania County Economic Development 
Council 
Robert Waymire 
167 NW 2nd 
P.O. Box 436 
Stevenson, WA  98648 
Email: rwaymire@skamania-edc.org   
 
Phone: 509-427-5110  
Fax:     509-427-5122  

Peggy Bryan-Miller 
167 NW 2nd  
P.O. Box 436 
Stevenson, WA 98648 
Email: itspeggy@hotmail.com  

Skamania County Agri-Tourism Association 
Skamania County Agri-Tourism Association 
John Crumpacker 
P.O. Box 100 
Underwood, WA  98651 
Email: info@scaassn.org  

 

Association of Washington Business 
Association of Washington Business 
Kristopher I. Tefft 
General Counsel 
1414 Cherry St. SE 
P.O. Box 658 
Olympia, WA  98501 
 
Email: krist@awb.org 
 
Phone: 360-943-1600 
Fax:     360-943-5811 
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Seattle Audubon Society 
Seattle Audubon 
Shawn Cantrell 
8050 35th Ave NE 
Seattle, WA  98115 
 
Email: Shawnc@seattleaudubon.org  
 
Phone: 206-523-4483 ext 15  

 

Port of Skamania County 
Port of Skamania County 
John McSherry, Manager 
P.O. Box 1099 
Stevenson, WA  98648 
 
Email: John@portofskamania.org 
 
Phone: 509-427-5484 
Fax:     509-427-7984  

Bradley W. Andersen 
Schwabe, Williamson & Wyatt PC 
700 Washington St, Suite 701 
Vancouver, WA 98660 
 
bandersen@schwabe.com 
 
Phone: 360-905-1431 
509- 427-0093 

City of White Salmon 
City of White Salmon 
David Poucher, Mayor 
P.O. Box 2139 
White Salmon, WA  98672 
 
Email: mayor@ci.white-salmon.wa.us 
 
Phone: 509-493-1133  
Fax:     509-493-1231 

 

Klickitat County Public Economic Development Authority 
Klickitat County Public Economic Development 
Authority 
Michael Canon, Executive Director 
MS – CH – 26 
127 West Court 
Goldendale, WA  98620 
 
Email: MikeC@co.klickitat.wa.us  
 
Phone: 509-773-7060  
Fax:     509-773-4521 

 

Klickitat and Cascades Tribes of the Yakama Nation 
Klickitat and Cascades Tribes of the Yakama 
Nation 
c/o Wilbur Slockish, Jr. 
Whistling Ridge Energy LLC 
P.O. Box 266 
Bingen , WA  98605 

 
Phone: 541-993-4779 (cell) 
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Confederated Tribes and Bands of the Yakama Nation 
Harry Smiskin 
Chairman 
Yakama Nation Tribal Council 
P.O. Box 151 
Toppenish, WA  98948 
 
Email: Harry@yakama.com  
Phone: 509-865-5121 

Warren Spencer, Jr. 
Sergeant-At-Arms 
Yakama Nation Tribal Council 
P.O. Box 151 
Toppenish, WA 98948 
 
Email: Warren@yakama.com 
Phone: 509-865-5121 

George Colby 
Executive Committee Attorney 
Yakama Nation Tribal Council 
P.O. Box 6 
Toppenish, WA 98948 
 
Email: gwcolby@embarqmail.com 
Phone: 509-865-3011 

 

Johnson Meninick 
Cultural Resources Program Manager 
Confederated Tribes and Bands of the Yakama 
Nation 
P.O. Box 151 
Toppenish, WA  98948 
 
 
Email: Johnson@yakama.com  
Phone: 509-865-5121 ext. 4737  
 
 

Jessica Lally 
Yakama Nation Archaeologist 
Cultural Resources Program 
Confederated Tribes and Bands of the Yakama 
Nation 
P.O. Box 151 
Toppenish, WA 98948 
 
Email: Jessica@yakama.com 
Phone: 509-865-5121  ext 4766 

Skamania County 
Law Offices of Susan Elizabeth Drummond, PLLC 
Susan Drummond 
1200 Fifth Avenue, Suite 1650 
Seattle, WA 98101 
 
 
 
Email: susan@susandrummond.com  
 
Phone: 206-682-0767 
Fax:     206-654-0011 
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