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 Iberdrola Renewables, Inc. (“Iberdrola Renewables”); PacifiCorp; NextEra Energy 

Resources, LLC (“NextEra”); Invenergy Wind North America LLC; and Horizon Wind Energy 

LLC (“Horizon”) (collectively, “Complainants”) hereby submit this Complaint and petition for 

order against the Bonneville Power Administration (“Bonneville” or “BPA”) pursuant to sections 

210, 211A, 212, 307, 308 and 309 of the Federal Power Act (“FPA”),1 and Rule 206 of the 

                                                 
1  16 U.S.C. §§ 824i, 824j-1, 824k, 825f, 825g and 825h (2006). 
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Federal Energy Regulatory Commission’s (“FERC” or the “Commission”) Rules of Practice and 

Procedure2 (the “Complaint”). 

I. EXECUTIVE SUMMARY  

This case concerns a transmission provider – Bonneville – that is using its transmission 

market power to curtail competing generators in an unduly discriminatory manner in order to 

“protect” its preferred power customer base from costs it does not consider “socially optimal.”3  

Abandoning adherence to the open access principles set forth in Order Nos. 888,4 890,5 and 

2003,6 Bonneville has adopted a new practice whereby it unilaterally curtails wind generators 

without compensation, and “substitutes” its own generation for delivery to the wind generators’ 

customers, in violation of the wind generators’ interconnection contracts with Bonneville and the 

firm transmission rights associated with the delivery of the output of the wind generators’ 

                                                 
2  18 C.F.R. § 206 (2010).   
3  Administrator’s Final Record of Decision, BPA’s Interim Environmental Redispatch and Negative Pricing 
Policies at 12, dated May 13, 2011, (“Final ROD”) available at: 
http://www.bpa.gov/corporate/pubs/RODS/2011/ERandNegativePricing_FinalROD_web.pdf.  
4  Promoting Wholesale Competition Through Open Access Non-discriminatory Transmission Services by 
Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC 
Stats. & Regs. [Regs. Preambles 1991-1996] ¶ 31,036 (1996), on reh’g, Order No. 888-A, FERC Stats. & Regs. 
[Regs. Preambles 1996-2000] ¶ 31,048 (1997), on reh’g, Order No. 888-B, 81 FERC ¶ 61,248 (1997), on reh’g, 
Order No. 888-C, 82 FERC ¶ 61,046 (1998), aff’d in part and remanded in part, sub nom., Transmission Access 
Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d, New York v. FERC, 535 U.S. 1 (2002) (“Order 
No. 888”). 
5  Preventing Undue Discrimination and Preference in Transmission Service, Order No. 890, FERC Stats. & 
Regs. ¶ 31,241, on reh’g, Order No. 890-A, 121 FERC ¶ 61,297 (2007), on reh’g, Order No. 890-B, 123 FERC ¶ 
61,299 (2008), on reh’g, Order No. 890-C, 126 FERC ¶ 61,228 (2009) (“Order No. 890”). 
6  Standardization of Generator Interconnection Agreements and Procedures, Order No. 2003, FERC Stats. 
& Regs. ¶ 31,146 (2003), on reh'g, Order No. 2003-A, FERC Stats. & Regs. ¶ 31,160 (2004), on reh’g, Order No. 
2003-B, FERC Stats. & Regs. ¶ 31,171 (2004), on reh’g, Order No. 2003-C, FERC Stats. & Regs. ¶ 31,190 (2005); 
see also Notice Clarifying Compliance Procedures, 106 FERC ¶ 61,009 (2004) (“Order No. 2003”).  

http://www.bpa.gov/corporate/pubs/RODS/2011/ERandNegativePricing_FinalROD_web.pdf
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facilities.7  Complainants’ contracts permit curtailments on a nondiscriminatory basis to avoid 

reliability violations, but they do not permit Bonneville to curtail customers simply because the 

prevailing market price of power is, in Bonneville’s opinion, too low.  Since Order No. 888, the 

Commission has consistently and repeatedly held that such undue discrimination is unlawful. 

On May 13, 2011, Bonneville issued the Administrator’s Final Record of Decision 

(“Final ROD”) on BPA’s Interim Environmental Redispatch and Negative Pricing Policies 

(“Environmental Redispatch Protocol”).  The Final ROD authorizes Bonneville to curtail wind 

generation below scheduled levels and substitute hydropower from the Federal Columbia River 

Power System (“FCRPS”), or other energy from generation projects in Bonneville’s Balancing 

Authority Area (“BAA”).  The Final ROD also states that Bonneville will not pay “negative 

prices” to induce any type of generator to curtail its output.  Bonneville’s refusal to pay 

“negative prices”, and its unilateral action to curtail wind generation instead, improperly place 

the entire burden of its overgeneration situation on one class of customers—those subject to the 

Environmental Redispatch Protocol. 

Since May 18, 2011, Bonneville has invoked the authorities under the Final ROD for 

several hours almost every day, curtailing more than 60,000 megawatt-hours of wind generation 

to date and seizing transmission capacity to deliver hydro generation to customers holding 

contracts to obtain wind power.  The curtailments have occurred without exhausting other viable 

alternatives because doing so would conflict with Bonneville’s “negative pricing” policy 

contained in the Final ROD.  As a result, Complainants face significant harm due to forgone 

                                                 
7  Bonneville’s discriminatory actions affect both interconnection service under the wind generators’ Large 
Generator Interconnection Agreements (“LGIAs”) or earlier versions of Bonneville’s interconnection agreements 
and related firm transmission service agreements under the Bonneville Open Access Transmission Tariff (“OATT”).  
In some cases, the wind generators have reserved firm transmission rights to deliver the output of their facilities to 
their customers, and in other cases the offtakers hold the firm transmission rights.  In either case, the result is the 
same – Bonneville is appropriating committed transmission service for its own use on an unduly discriminatory 
basis.   
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energy sales, including, in some cases, the value of federal Production Tax Credits (“PTCs”) and 

state Renewable Energy Credits (“RECs”).  Bonneville has estimated that the financial impact of 

the Final ROD with regard to PTCs and RECs could be approximately $50 million dollars in 

2011.8  In addition, wind energy generators may forgo revenue associated with lost power sales 

under Power Purchase Agreements (“PPAs”).9   

 Bonneville will no doubt argue, as it has in the Final ROD, that it is merely “balancing” 

multiple considerations—reliability, environmental compliance, and open access—and therefore 

the Commission should defer to its discretion in achieving such a balance.  However, its decision 

evidences no balancing whatsoever because the Final ROD allows Bonneville to implement 

curtailments any time the market price falls below zero—even when there are no reliability 

issues and there are other options for addressing environmental concerns.  Bonneville has 

instead chosen to use its transmission system to promote the economic interests of its primary 

power customer base over the interests of its transmission customers, including utilities inside 

and outside the Pacific Northwest, wind generators inside Bonneville’s BAA, and, ultimately, 

retail consumers whose electric power providers have either constructed or procured wind 

generation.   

 This undue discrimination is not the result of a reliability or environmental condition.  

Rather, as the Final ROD indicates, it is an economic choice.  Bonneville could address any 

reliability and environmental concerns by making consensual contractual arrangements to curtail 

thermal, non-federal hydro, and wind generation, or to store energy outside the region.  Instead, 

                                                 
8  Final ROD at 20. 
9  This is because wind energy PPAs typically require that the power be produced by a wind energy 
generator, rather than a different type of resource.  Sourcing the energy from a wind energy facility may also be 
needed to qualify for state renewable portfolio standard purposes.  Accordingly, substitution of wind power with 
hydro power is problematic under many PPAs.   
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Bonneville has chosen to forsake rational, economically efficient solutions in favor of a policy 

that benefits its preferred power customer base.  The Commission need only look at its approved 

organized wholesale power markets to understand how anticompetitive and discriminatory this 

action is.  In organized markets with high amounts of generation, negative prices occur at times 

because that is the competitive price necessary to induce curtailment when there is oversupply.  

There is no reason to permit discriminatory market rules that preclude such pricing outcomes in 

the Pacific Northwest bilateral market.   

 Bonneville’s new curtailment priorities are not comparable to Bonneville’s treatment of 

its own generation and are unduly discriminatory and preferential.  In the Energy Policy Act of 

2005 (“EPAct 2005”),10 Congress’ enactment of FPA Section 211A put an end to an era where 

certain entities may have been shielded from the Commission’s jurisdiction to eliminate undue 

discrimination.  Specifically, in FPA Section 211A Congress vested the Commission with 

jurisdiction to eliminate undue discrimination by any entity, including Bonneville.   

Importantly, because FPA Section 211A(b)(2) applies the very same undue 

discrimination standard to unregulated transmitting utilities that is applicable to public utilities, 

the Commission must ask itself whether it would permit a public utility transmission provider to 

take actions such as those Bonneville is taking under the Environmental Redispatch Protocol.  If 

the Commission would not allow a public utility to curtail competing generators in this manner 

any time the entity believed such generators were imposing costs it did not consider to be 

“socially optimal” on its native load customers, then it should not allow Bonneville to take such 

action.   

                                                 
10  Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005). 
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 The Commission also has authority to order Bonneville to provide interconnection 

services pursuant to FPA Sections 210 and 212(i).  This authority includes the ability to order 

Bonneville to cease generation curtailments under the Environmental Redispatch Protocol in 

order to “make effective” the physical interconnections which have been made ineffective as a 

result of Bonneville’s actions in implementing its Final ROD.11 

 Bonneville owns 80 percent of the transmission system in the Pacific Northwest, and its 

transmission policies fundamentally impact all market participants in the region.  For the past 

four years, Bonneville has been moving away from open transmission access and competitive 

markets, and the Environmental Redispatch Protocol is the most egregious example of undue 

discrimination thus far.  The Commission must act to protect the very foundation of existing 

bilateral markets in the Pacific Northwest - markets that cannot properly function if a party can 

abandon its contractual obligations and unilaterally use its transmission system to impose its own 

operating regime to benefit its preferred power customer base.  Moreover, this proceeding is 

critical to ensuring that Bonneville cannot harm adjoining regions, such as California, by 

substituting renewable resources with its own hydro generation and thereby subverting the ability 

of other regions to meet their statutory renewable portfolio standards.  Bonneville’s Final ROD 

also creates substantial disincentives to development of renewable generation in the Pacific 

Northwest, and is inconsistent with the Obama Administration’s policies on renewable energy 

resource development.12 

                                                 
11  FPA Section 210(a)(1)(B). 
12  See, e.g., Remarks by President Barack Obama, State of the Union Address (Jan. 25, 2011), available at: 
http://www.whitehouse.gov/the-press-office/2011/01/25/remarks-president-state-union-address (last accessed Mar. 
11, 2011);  see also “Secretary Chu Announces Progress on BPA Recovery Act Project,” U.S. Department of 
Energy Press Release, Aug. 10, 2009, available at: http://www.energy.gov/news/7784.htm (last accessed Mar. 11, 
2011). 

http://www.whitehouse.gov/the-press-office/2011/01/25/remarks-president-state-union-address
http://www.energy.gov/news/7784.htm
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 The Commission has broad discretion to fashion a remedy in this case, including a 

remedy that is appropriate for a federal agency such as Bonneville.13  Congress vested the 

Commission with the power and obligation to prohibit the abuse of transmission market power 

nationwide, regardless of the nature of the entity that engages in it.  The Commission must now 

use its authority to protect non-discriminatory access to transmission and competitive markets in 

the Pacific Northwest. 

Indeed, the facts surrounding Bonneville’s initial curtailments pursuant to the Final ROD 

– where wind has been repeatedly curtailed at times when significant export capability existed on 

the Southern and Northern Interties – demonstrate the urgent need for Commission action to 

cease Bonneville’s unduly discriminatory behavior.  Congress’ specific intent in promulgating 

FPA Section 211A to remedy undue discrimination cannot be realized if the Commission is 

unwilling to exercise its authority under such significant circumstances as these. 

Complainants request three inter-related forms of relief from the Commission: 

• Order Bonneville to immediately revise its curtailment practices to comport with 

the undue discrimination standards of FPA Section 211A and submit them in a 

compliance filing for the Commission’s approval within 60 days of the date of 

the Commission order; 

• Order Bonneville under FPA Sections 210 and 212(i) to abide by the terms of its 

interconnection agreements with Complainants by immediately ceasing these 

unduly discriminatory and preferential practices; and 

• Order Bonneville, pursuant to FPA Section 211A, to remedy its unduly 

discriminatory and preferential practices by filing an OATT for Commission 

                                                 
13  The Commission has concluded that its “discretion is at its zenith in fashioning remedies for undue 
discrimination.”  Order No. 888 at p. 31,676.   
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approval within 120 days, and to maintain a Commission-approved OATT on 

file. 

The first remedy — reforming the curtailment practices — is necessary to halt the 

immediate and significant harm being caused by the Environmental Redispatch Protocol.  The 

second remedy — compliance with the terms of its interconnection agreements — is necessary to 

ensure that Bonneville does not simply replace its Final ROD with a similarly discriminatory 

curtailment regime that achieves a similar end by different means.  The third form of relief — 

filing an OATT for Commission approval — is necessary to assure that non-discriminatory open 

access is available in the Pacific Northwest on a long term basis.  In light of the fact that 

Bonneville has already begun curtailing wind under the Final ROD, Complainants request that 

the Commission grant this complaint on an expedited basis — within sixty (60) days if at all 

possible. 

II. CORRESPONDENCE AND COMMUNICATIONS 

 All correspondence and communications concerning the above-captioned proceeding 

should be addressed to the following persons:14 

                                                 
14  Complainants request waiver of Rule 203(b)(3) of the Commission’s Rules of Practice and Procedure, 18 
C.F.R. § 385.203(b)(3) (2010), to the extent necessary to permit more than two persons to be included on the official 
service list on their behalf in this proceeding.  
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W. Benjamin Lackey 
Christian G. Yoder  
Toan-Hao B. Nguyen 
Office of the General Counsel 
Iberdrola Renewables, Inc. 
1125 NW Couch Street 
Suite 700 
Portland, OR 97209 
Phone: 503-796-7000 
Fax: 503-478-6395 
 
Lara L. Skidmore  
Karen J. Kruse 
TROUTMAN SANDERS LLP  
805 SW Broadway  
Suite 1560  
Portland, OR 97205  
Phone: (503) 290-2310  
Fax: (971) 238-1684  
lara.skidmore@troutmansanders.com  
 
Counsel For Iberdrola Renewables, Inc. 

Dean S. Brockbank 
Jeffery B. Erb 
Office of the General Counsel 
PacifiCorp 
825 N.E. Multnomah 
Suite 600 
PORTLAND, OR 97232 
Phone: (503) 813-5029 
Fax: (503) 813-6761 
 
Counsel for PacifiCorp 

Joseph T. Kelliher 
Gunnar Birgisson 
NextEra Energy Resources, LLC 
801 Pennsylvania Ave., NW 
Suite 220 
Washington, DC 20004 
Phone: 202-347-7082 
Fax:  202-347-7076 
 
Counsel for NextEra Energy Resources, LLC 

Leslie A. Freiman, Esq. 
General Counsel 
Horizon Wind Energy LLC 
808 Travis Street 
Suite 700 
Houston, TX 77002 
Phone: (713) 265-0350 
Fax: (713) 265-0365  
Leslie.Freiman@edpr.com 
 
Margaret A. Moore 
Jessica C. Friedman 
Van Ness Feldman, P.C. 
1050 Thomas Jefferson St., N.W. 
Washington, D.C.  20007 
Tel:  (202) 298-1800 
Fax:  (202) 338-2416 
mam@vnf.com 
jcf@vnf.com 
 
Counsel for Horizon Wind Energy LLC 

Joseph Condo 
William Borders 
Office of the General Counsel  
Invenergy Wind North America LLC 
One South Wacker Drive 
Suite 1900 
Chicago, IL 60606 
Phone: (312) 224-1400 
Fax: (312) 224-1444 
 
Counsel for Invenergy Wind North America LLC 
 

 

mailto:lara.skidmore@troutmansanders.com
mailto:Leslie.Freiman@edpr.com
mailto:mam@vnf.com
mailto:jcf@vnf.com
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III. BACKGROUND 

A.  Description of Complainants 

1. Iberdrola Renewables, Inc. 

Iberdrola Renewables is a non-transmission owning public utility engaged, directly and 

through its subsidiaries and affiliates, in the development and operation of wind, solar, biomass 

and thermal energy facilities, natural gas and electric marketing, gas storage and hub services, 

and in providing other energy services.  Iberdrola Renewables, with its affiliates and subsidiaries, 

is the second largest wind energy generator in the United States, with nearly 5,000 megawatts 

(“MW”) of operating wind energy generating capacity.  More than 1,300 MW of this wind 

energy is located within Bonneville’s BAA and Iberdrola Renewables purchases a significant 

amount of interconnection and transmission service under Bonneville’s tariff for these renewable 

energy projects.  Iberdrola Renewables’ interconnection and transmission agreements have been 

subject to the Environmental Redispatch Protocol.    

2. PacifiCorp 

 PacifiCorp, an indirect, wholly-owned subsidiary of MidAmerican Energy Holdings 

Company, is a vertically-integrated public utility primarily engaged in the business of providing 

retail electric service to approximately 1.7 million customers in the following states: Utah, 

Oregon, Wyoming, Washington, Idaho and California.  PacifiCorp provides electric transmission 

service pursuant to a Commission-approved OATT and operates an integrated system spanning 

two BAAs, PacifiCorp East and PacifiCorp West.  PacifiCorp purchases a significant amount of 

transmission service under Bonneville’s tariff.  Two of PacifiCorp’s wind energy facilities are 

located within the Bonneville BAA and have been subject to the Environmental Redispatch 

Protocol.   
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3. NextEra Energy Resources, LLC 

 NextEra is a leading clean and renewable energy provider with over 18,000 MW of 

generation capacity from wind, solar, hydroelectric, natural gas, oil, and nuclear power plants.  

NextEra’s facilities are located in 26 states, including in markets operated by regional 

transmission organizations or independent system operators (jointly, “RTOs”), in non-RTO 

regions, and in several provinces in Canada.  NextEra is the largest wind energy generator in the 

United States, with approximately 8,000 MW in operation.  Two of NextEra’s wind energy 

facilities, with a total capacity of 115 MW, have interconnection agreements with Bonneville and 

both have been subject to Environmental Redispatch.    

4. Invenergy Wind North America LLC 

Invenergy is a limited liability company organized and existing under the laws of the 

state of Delaware and having its principle place of business in Chicago, Illinois.  Together with 

its affiliates, the Invenergy companies are leading clean energy companies focused on the 

development, ownership, operation and management of large-scale electricity generation assets 

in the North American and European markets, including nearly 700 MW in the Pacific 

Northwest region. Invenergy and is affiliates currently have over 2,200 MW of natural gas-

fueled electric generating projects in operation and, as the sixth largest owner of wind generation 

assets in the United States, wind generation projects totaling over 2,000 MW in construction or 

operation across the country.  Invenergy’s interconnection agreements have been subject to the 

Environmental Redispatch Protocol.   

5. Horizon Wind Energy LLC 

 Horizon is a Delaware limited liability company that develops, owns, and operates, 

through wholly- or partially-owned subsidiaries, wind-powered electric generation facilities 
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throughout the United States.  Horizon has developed more than 3,600 MW and operates over 

3,400 MW of wind farms, of which approximately 300 MW is interconnected to the Bonneville 

system.  Horizon also has approximately 900 MW of projects under development in the 

Bonneville BAA.  As the upstream owner and developer of significant wind generation capacity 

in the Bonneville BAA, Horizon is directly affected by Bonneville’s Environmental Redispatch 

Protocol. 

 B. Bonneville and Its Environmental Redispatch Protocol 

1. Bonneville’s Dominant Position as a Transmission Provider in the 
Pacific Northwest 

 
Bonneville holds a dominant position as a transmission provider in the Pacific Northwest.  

Bonneville is the Federal power marketing agent for all wholesale electric power generated at the 

Federal hydroelectric projects in the Pacific Northwest.  The Federal projects in the region 

generate approximately 8,862 aMW annually,15 and Bonneville’s power sales account for 

approximately 45 percent of the electric power consumed in the entire Pacific Northwest.16  

Since the 1970s, Bonneville has routinely sold surplus power produced during times of high 

flows (typically in the spring and summer) to utilities in the Pacific Northwest and California.17  

These surplus sales normally represent approximately one-fifth of Bonneville’s total annual 

revenues.18  Bonneville also operates over 15,000 miles of high-voltage transmission lines,19 

constituting 80 percent of the transmission network in the Pacific Northwest.20  

                                                 
15  See Bonneville Power Administration, “2009 BPA facts,” available at:   
http://www.bpa.gov/corporate/about_BPA/Facts/FactDocs/BPA_Facts_2009.pdf.  Bonneville’s wholesale power 
customers in the Pacific Northwest include 29 public utility districts, 42 municipal utilities, 57 cooperative utilities, 
and 7 Federal agencies in a service area size of approximately 300,000 square miles.   
16  Locational Exchanges of Wholesale Electric Power, Docket No. RM11-9-000, Comments of the 
Bonneville Power Administration at 1, dated April 25, 2011.    
17  Final ROD at 7. 
18  See Bonneville Power Administration, “2010 Annual Report” at 2, available at: 
http://www.bpa.gov/corporate/finance/a_report/10/AR2010.pdf.  

http://www.bpa.gov/corporate/about_BPA/Facts/FactDocs/BPA_Facts_2009.pdf
http://www.bpa.gov/corporate/finance/a_report/10/AR2010.pdf
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2. Bonneville’s Environmental Redispatch Protocol 
 

On May 13, 2011, Bonneville adopted the Environmental Redispatch Protocol, whereby 

Bonneville will unilaterally curtail generation from wind generators interconnected to its system, 

take firm transmission service purchased by wind generators or their contractual offtakers, and 

use that transmission to instead deliver Bonneville’s hydro power to the wind generators’ 

customers.21  Specifically, Bonneville will order wind generators to curtail output, in part or 

completely, during Environmental Redispatch events.  To the extent Bonneville curtails these 

wind generators, Bonneville then supplants the generator’s scheduled quantity of power with 

FCRPS energy, which will be transmitted across the firm transmission paths reserved for the 

output of the wind generators and delivered to the wind generators’ loads.  Bonneville does not 

alter the original e-Tag,22 leaving the receiving party unaware of Bonneville’s “substitution” of 

power sources.  As a result, the offtaker under a PPA for wind energy instead gets non-wind 

energy, regardless of whether this is permitted under the PPA.  The offtaker is also deprived of 

the renewable attributes it has purchased from the wind generator, and if the seller is eligible for 

PTCs, it cannot claim those for the FCRPS energy.23  

Bonneville’s stated reason for the Environmental Redispatch Protocol concerns 
                                                                                                                                                             
19  Version One Regional Reliability Standard for Transmission Operations, Docket No. RM09-14-000, 
Comments of the Bonneville Power Administration at 1, dated Feb. 25, 2011.    
20  Id.  Bonneville’s service territory covers Washington, Oregon, Idaho, western Montana, and portions of 
California, Nevada, Utah and Wyoming.  
21  The Final ROD states that the Environmental Redispatch Protocol will remain in place until March 30, 
2012.  In ruling on this Complaint, the Commission should be aware that Bonneville has not created any new policy 
that will take effect after March 30, 2012, nor is there any guarantee that Bonneville will not face overgeneration 
issues in the future.  In fact, it is highly likely that Bonneville will face overgeneration issues in the future.  
Accordingly, the situation described in this Complaint may recur in the future and the Commission should 
adjudicate this matter accordingly.  
22  Final ROD at 71.   
23  Bonneville is impacted in the same way as other offtakers to the extent it holds wind PPAs and the wind 
generation is curtailed under the Environmental Redispatch Protocol.  However, the impact to Bonneville as an 
offtaker under a PPA does not alter the fact that Bonneville is not providing comparable transmission service to its 
customers. 
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compliance with Total Dissolved Gas (“TDG”) levels at FCRPS projects.  Water levels in the 

Columbia River system are high during spring runoff, and under some circumstances Bonneville 

is unable to spill water because of TDG limits.24  Accordingly, Bonneville states it must run the 

water through its generators.  This in turn generates power, which must be delivered to a load, 

and the delivery of the energy to the load requires transmission.  However, Bonneville lacks both 

the load and the transmission needed to accomplish these power deliveries.  To solve its 

problem, it unilaterally appropriates for its own use the load and transmission of the curtailed 

wind generators–thereby delivering “substituted” FCRPS power to the wind generators’ load.   

Bonneville claims that its Environmental Redispatch Protocol “does not affect” 

transmission rights and is only a limitation on the ability of a generator interconnected to the 

FCRPS to generate.25  Bonneville argues in the Final ROD that transmission service is 

unaffected because the quantity of energy the transmission customer schedules is delivered using 

the customer’s transmission rights.26  Bonneville contends that the substitution is similar to the 

delivery of imbalance energy (although Bonneville does not consider itself to be delivering under 

one of its imbalance schedules) and repeatedly suggests that delivery of the “substituted” energy 

ensures firm transmission rights are “maintained.”27   

                                                 
24  Complainants note that some environmental groups dispute Bonneville’s “need” to generate under these 
circumstances and in fact urge Bonneville to spill more water to protect salmon.   See, e.g,. “Comments on the Draft 
Record of Decision on Environmental Redispatch and Negative Pricing Policy” submitted by Save Our Wild 
Salmon (March 11, 2011) (“The salmon community has often called on the federal agencies to spill more water over 
the dams – not less – to help young salmon make their way safely to the ocean.  While BPA has adamantly opposed 
spill increases because they can reduce electricity production, increased spill also creates capacity for wind energy 
on our regional power grid while at the same time assisting young salmon on their migration to the sea. . . . As noted 
above and explicated further in the comments from RNP and NWEC, many other options exist with which BPA can 
address these overgeneration events when they occur.  Moving forward with this proposal would be harmful both to 
Columbia and Snake River salmon and to the burgeoning wind industry in our region.”).   
25  Final ROD at 43 (“Environmental Redispatch is a limitation on the ability of a generator interconnected to 
the FCRTS to generate, and does not affect a transmission customer’s transmission rights.  If BPA curtailed 
transmission service, the transmission customer would not receive the energy that was curtailed.”).   
26  Id. at 25. 
27  Id. at 25-26. 
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Bonneville goes to great lengths in the Final ROD to justify why, instead of manually 

curtailing wind generators, it does not economically induce wind and other generators to self-

curtail through payment of some amount of negative prices consistent with basic principles of 

supply and demand.  If Bonneville did so, it might create additional markets for its power within 

and outside the region and avoid the need to curtail wind.  Bonneville, however, states that this 

would give generators too much leverage, would inappropriately shift costs to Bonneville’s 

ratepayers, impose a burden on Bonneville’s fish and wildlife costs, and could even adversely 

affect development of renewable energy resources in the region by fueling its power customers’ 

opposition to wind generation.28 

Bonneville began implementing its Environmental Redispatch Protocol on May 18, 2011, 

during off-peak hours, when approximately 270 MW of wind generation was forced off the 

system at a time when: 

• 2900 MW of export capability was available on the Southern Interties (AC and 
DC), 

 
• 1100 MW of export capability was available on the Northern Intertie, and  
 
• approximately 560 MW per hour of other generation was being imported from the 

East.29 
 
Substantial export capability has also been available during each of Bonneville’s subsequent 

curtailments under the Environmental Redispatch Protocol.   

There are a number of actions Bonneville could take to alleviate the overgeneration 

problem, yet Bonneville has declined to do so.  These actions include: 

• entering into storage arrangements with entities in British Columbia,  

                                                 
28  Id. at 12, 18-21.  Bonneville argues that “paying negative prices to displace renewable generation to ensure 
BPA’s environmental responsibilities are met is neither socially optimal nor consistent with traditional principles of 
cost causation.”  Final ROD at 12 (emphasis added).   
29  See Affidavit of Stephen Swain, Attachment B. 
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• entering into agreements with regional investor-owned utilities for displacement 

of thermal and non-thermal generation outside the Bonneville BAA, and  

• paying some degree of negative prices to induce owners of generators in the 

region, including wind generators, to back down generation. 

Parties within and outside the region approached Bonneville before it began 

implementing the Final ROD to indicate interest in exploring such arrangements, but Bonneville 

rejected these discussions because there is a cost to Bonneville associated with putting these 

measures in place, and Bonneville is unwilling to pay to alleviate the problem because it believes 

that it can shut off wind generators at no cost to Bonneville.30  Bonneville has stated it refuses to 

take such actions to address the overgeneration problem because such actions may create costs 

for its preference customers, and has instead allocated all of the costs of its actions to the 

curtailed wind and other non-federal generators. 

C. Applicable Legal Framework for Transmission Service by Bonneville 

Several different statutes define Bonneville’s authorities and obligations related to the 

sale and delivery of electricity.  These statutes and obligations are important because Bonneville, 

in large part, attempts to justify its Environmental Redispatch Protocol based on its statutory 

obligations.  However, Bonneville’s attempted justification fails to recognize the Commission’s 

statutory authority over Bonneville.   

1. Federal Statutes Specific to Bonneville 

 Bonneville was established pursuant to the Bonneville Project Act of 1937 to dispose of 

electric energy generated by the hydroelectric facilities at the Bonneville Project located in 

                                                 
30  Bonneville claims that it is working to ensure thermal displacement (Final ROD at 13), but these efforts 
cannot be successful if Bonneville is not willing to compensate thermal generators for displacement. 
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Washington and Oregon along the Columbia River.31  In addition to the Federal dams created 

through the Bonneville Project Act, several other Federal projects were built by the Army Corps 

of Engineers (“Corps”) and the Bureau of Reclamation (“Bureau”).  These facilities, and the 

transmission lines that Bonneville built to move the power generated by the Federal projects, 

generally became known as the FCRPS.32  Under the 1974 Federal Columbia River Transmission 

System Act (“Transmission System Act”), Bonneville’s authority expanded to include the 

responsibility of being “the marketing agent for all electric power generated by Federal 

generating plants in the Pacific Northwest, constructed by, under construction by, or presently 

authorized for construction by the Bureau of Reclamation or the United States Corps of 

Engineers.”33 

 As the primary marketer of electric energy for the FCRPS, Bonneville must adhere to 

several requirements dictating the terms and conditions of the sale, delivery, and exchange of 

electric energy both within and outside the Pacific Northwest.   

The Pacific Northwest Consumer Preference Act (“Preference Act”) provides that 

Bonneville may sell power outside the Pacific Northwest region, but only if it has surplus energy 

to do so.34  Bonneville must also make transmission service available to third parties under the 

Preference Act so long as Bonneville’s transmission is not needed for the transmission of Federal 

Energy.35  In addition, with regard to firm transmission commitments on the Federal system, the 

Preference Act states “[n]o contract for the transmission of non-Federal energy on a firm basis 
                                                 
31  16 U.S.C. § 832. 
32  See, e.g., H.R. Rep. No. 976, 96th Cong., 2d Sess., pt. 2, at 26; 16 U.S.C. § 839a(10)(A). 
33  16 U.S.C. § 838f.  The Transmission System Act also removed Bonneville from the Congressional 
appropriations process and instead placed Bonneville on a “self-financing” basis. 
34  16 U.S.C. § 837a.  Bonneville typically engages in robust surplus energy sales.  See Bonneville’s Surplus 
Power Sales Transactions Quarterly Reports, available at: 
http://www.bpa.gov/corporate/finance/surp_power_sales/index.cfm.  
35  16 U.S.C. § 837a.  

http://www.bpa.gov/corporate/finance/surp_power_sales/index.cfm
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shall be affected by any increase, subsequent to the execution of such contract, in the 

requirements for transmission of Federal energy, the energy described in section 837h of this 

title, or other electric energy.”36  Under the Transmission System Act, Bonneville is directed to 

“make available to all utilities on a fair and non-discriminatory basis,” any capacity in the 

Federal transmission system which it determines to be in excess of Bonneville’s needs.37 

In 1980, Congress passed the Pacific Northwest Electric Power Planning and 

Conservation Act (“Northwest Power Act”)38 in order to further define Bonneville’s authority 

and obligations.  The Northwest Power Act defines the sales, rates, and planning processes 

involved in Bonneville’s marketing obligation.  While Bonneville is asked to generally assure the 

Pacific Northwest of adequate, efficient, economical, and reliable power under the Northwest 

Power Act, it is also specifically obligated to encourage the development of renewable resources 

within the Pacific Northwest.39  Other purposes of the Northwest Power Act include allowing 

participation and consultation from local governments, consumers, and customers, as well as 

protecting fish and wildlife.40   

 In terms of allocating costs and benefits for the power Bonneville markets and delivers in 

the Pacific Northwest, the Northwest Power Act Section 7(g) provides: 

Except to the extent that the allocation of costs and benefits is governed by 
provisions of law in effect on December 5, 1980, or by other provisions of this 
section, the Administrator shall equitably allocate to power rates, in accordance 
with generally accepted ratemaking principles and the provisions of this chapter, 
all costs and benefits not otherwise allocated under this section, including, but not 
limited to, conservation, fish and wildlife measures, uncontrollable events, 
reserves, the excess cost of experimental resources acquired under section 839d of 

                                                 
36  16 U.S.C. § 837e. 
37  16 U.S.C. § 838d. 
38  16 U.S.C. § 839. 
39  Id.  
40  Id.   
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this title, the costs of credits granted pursuant to section 839d of this title, 
operating services, and the sale of or inability to sell excess electric power.41 
 
Complainants note that while the costs Bonneville objects to paying in its Final ROD 

appear to be costs that are contemplated by the Northwest Power Act as costs that are to be 

specifically allocated to Bonneville’s power rates pursuant to the terms of the Northwest Power 

Act, Bonneville refused to treat the costs in that manner in the Final ROD.42  

2. The Commission’s Jurisdiction Over Bonneville 

As relevant to this complaint, the Commission has jurisdiction over Bonneville under 

Section 211A of the FPA, which enables the Commission to order Bonneville to provide 

transmission and interconnection services on terms and conditions that are comparable to those it 

provides itself and that are not unduly discriminatory or preferential.43   

                                                 
41  16 U.S.C. § 839e (emphasis added). 
42  Final ROD at 12.   
43  While the Commission has had authority since 1992 to order non-jurisdictional utilities, including 
Bonneville specifically, to provide interconnection and transmission services under sections 210, 211 and 212 of the 
FPA, EPAct 2005 strengthened and clarified this authority by adding FPA section 211A.  To that end, with the 
addition of this section, Congress granted the Commission the discretion to require “unregulated transmitting 
utilities” to provide comparable, non-discriminatory access to their transmission systems similar to the requirements 
currently imposed on public utilities.  In enacting Section 211A (“FERC Lite”) Congress’ stated intent was to grant 
FERC the discretion “to require unregulated transmitting utilities to provide open access to their transmission 
systems.”  S. Rep. No. 109-78, at 49 (June 9, 2005).  See also 151 Cong. Rec. S7465 (daily ed. June 28, 2005) 
(statement of Sen. Kyl); statement of Jon Kyl also submitted Nov. 25, 2003, S15903 (“the Energy bill expands 
jurisdiction over those stakeholders in electric markets that were previously unregulated by the Commission.  The 
‘FERC-lite’ provision that addresses the Federal Energy Regulatory Commission’s efforts to provide open access 
over all transmission facilities in the United States again, in my mind, strikes the right balance.”).  This purpose is 
consistent with:  

(1) the characterization of the provision by the Commission’s then-General Counsel Cynthia A. Marlette in her 
March 2005 written responses to questions posed by the House Subcommittee on Energy and Air Quality: “The 
provisions in section 1231 of the Discussion Draft would provide helpful authority to ensure that non-public utilities 
provide non-discriminatory access to their transmission systems similar to the requirements currently imposed on 
public utilities.”  H.R. Ser. No. 109-1, at 226 (2005) (Statement of Cynthia A. Marlette, General Counsel, Federal 
Energy Regulatory Commission); and  

(2) The recommendations of the United States General Accounting Office (now the “Government Accountability 
Office”) to Congress that they needed to expand FERC’s jurisdiction to enable the Commission to require 
unregulated transmitting utilities to provide open access, in order to facilitate the Commission’s efforts to expand 
wholesale power markets.  U.S. Gen. Accounting Office, Lessons Learned from Electricity Restructuring: Transition 
to Competitive Markets Underway, but Full Benefits Will Take Time and Effort to Achieve 45-48 (2002), available 
at http://www.gao.gov/new.items/d03271.pdf (last accessed April 15, 2011).  

http://www.gao.gov/new.items/d03271.pdf
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In particular, FPA Section 211A(b) states: 

[T]he Commission may, by rule or order, require an unregulated transmitting 
utility to provide transmission services (1) at rates that are comparable to those 
that the unregulated transmitting utility charges itself; and (2) on terms and 
conditions (not relating to rates) that are comparable to those under which the 
unregulated transmitting utility provides transmission services to itself and that 
are not unduly discriminatory or preferential.44 
 

FPA Section 211A applies to any “unregulated transmitting utility,” which is defined as an entity 

selling more than four million megawatt-hours of electricity per year that “(1) owns or operates 

facilities used for the transmission of electric energy in interstate commerce; and (2) is an entity 

described in section 201(f).”45  Bonneville sells in excess of four million megawatt-hours of 

electricity per year and owns and operates facilities used for the transmission of electric energy 

in interstate commerce and is an entity described in FPA Section 201(f).  Thus, Bonneville 

satisfies the definition of an “unregulated transmitting utility,” and the Commission accordingly 

has jurisdiction over Bonneville under FPA Section 211A.   

In its Order No. 890, the Commission explained that Congress has authorized, but not 

required, the Commission to order non-public utilities (or “unregulated transmitting utilities”) to 

provide open access transmission services under new FPA Section 211A.46  The Commission 

noted that the language of FPA Section 211A “does not limit the Commission to ordering 

transmission services only to the public utility from whom the non-public utility takes 

transmission services, but rather permits the Commission to order the non-public utility to 

provide ‘open access’ transmission service, i.e., service to all eligible customers.”47  Further, the 

Commission declined to adopt in the Order No. 890 proceeding a generic rule to implement the 

                                                 
44  16 U.S.C. § 824j-1(b). 
45  16 U.S.C. § 824j-1(a). 
46  Order No. 890 at P 164.  
47  Id. 
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new FPA Section 211A by requiring non-public utilities to file an OATT with the Commission, 

but stated that it would apply the provisions of FPA Section 211A on a case-by-case basis, and 

that a transmission customer may file an application with the Commission seeking an order 

compelling an unregulated transmitting utility to provide transmission service that meets the 

standards of FPA Section 211A.48  As discussed herein, FPA Section 211A refers to transmission 

service broadly, and the Commission has held that interconnection is an element of transmission 

service.49 

The Commission also has jurisdiction to order Bonneville to provide transmission and 

interconnection service pursuant to FPA Section 212(i), which provides:  

[t]he Commission shall have authority pursuant to section 210, section 824i of this title, 
section 824j of this title, this section and section 824l of this title, to (A) order the 
Administrator of the Bonneville Power Administration to provide transmission service 
and (B) establish the terms and conditions of such service.50   
 

3. The Commission’s Order Nos. 888 and 890 

 Since the issuance of Order No. 888, the Commission has dedicated itself to eradicating 

discriminatory practices from the electricity industry and ensuring open transmission access to 

all customers.  Specifically, the Commission stated that: “[t]he legal and policy cornerstone of 

[Order No. 888] is to remedy undue discrimination in access to the monopoly owned 

transmission wires that control whether and to whom electricity can be transported in interstate 

commerce.”51  The Commission then sought to remedy any opportunity for undue discrimination 

                                                 
48  Id. at P 192. 
49  Order No. 2003 at P 20 (“[i]nterconnection is an element of transmission service”); Tennessee Power Co., 
90 FERC ¶ 61,238 at 61,761, reh’g dismissed, 91 FERC ¶ 61,271 (2000).   
50  16 U.S.C. § 824(k)(i). 
51  Order No. 888 at 31,634. 
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under Order No. 888, and increase nondiscriminatory access to the grid.52  In Order No. 890, the 

Commission stated that it has authority under FPA Section 211A “to order [a] non-public utility 

to provide ‘open access’ transmission service, i.e., service to all eligible customers.”53 

 The Commission did not see these continuing efforts as merely a worthwhile goal or 

general policy, but rather as part of the Commission’s statutory obligation to remedy undue 

discrimination.54  Further, the Commission has stated that its “discretion is at its zenith in 

fashioning remedies for undue discrimination.”55  Accordingly, the Commission concluded that 

it “must determine whether any rule, regulation, practice or contract affecting rates for . . .  

transmission or sale for resale is unduly discriminatory or preferential, and must prevent those 

contracts and practices that do not meet this standard.”56 

4.  Bonneville’s OATT and LGIA  

 Order No. 888 established safe harbor procedures for the filing of reciprocity tariffs by 

non-public utilities such as Bonneville.57  While the Commission did not have the authority to 

directly require non-public utilities to comply with its open access rules, the reciprocity construct 

was developed as a tool to indirectly achieve non-discriminatory open access service across the 

United States.  Absent a safe harbor filing, the reciprocity concept was “enforced” by the 

Commission’s refusal to require public utilities to provide open access transmission service to 

any non-public utility who does not offer it in return. 

 

                                                 
52  Order No. 890 at PP 1-2. 
53  Order No. 890 at P 164. 
54  Order No. 888 at 31,635.   
55  Id. at 31,676. 
56  Id. at 31,669. 
57  Order No. 888 at 31,760-63; Order No. 888-A at 30,285-87, 30,288-90; Order No. 888-B at 62,077-79. 
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a. Bonneville’s OATT Reciprocity Status 

 For some time, Bonneville did attempt to provide open access transmission service.  

Bonneville maintained a reciprocity tariff from 199758 until 2009, when Bonneville declined to 

incorporate certain OATT changes required by Order No. 890.  Specifically, Bonneville: (1) 

proposed deviations from the Order No. 890 pro forma tariff for conditional firm service; (2) 

omitted revisions to section 23.1 of its tariff (under which the transmission provider charges or 

credits the reseller for the difference between the price reflected in the reseller’s service 

agreement with the transmission provider and the price reflected in the reseller’s service 

agreement with the assignee); (3) stated that it could not implement a simultaneous window 

process for the submission of certain transmission requests; and (4) omitted generator imbalance 

provisions under pro forma tariff schedule 9 for generator imbalance service.59  In July 2009, the 

Commission found that Bonneville’s proposed tariff modifications did not substantially conform 

to the Order No. 890 pro forma OATT, and denied Bonneville’s request for continued safe 

harbor reciprocity status.60  Accordingly, the Commission directed Bonneville to submit a 

compliance filing to incorporate the necessary provisions in order to regain its safe harbor 

reciprocity status. 

                                                 
58  In 1997, in accordance with the Order No. 888 procedure, and at the behest of the Department of Energy, 
Bonneville voluntarily submitted an OATT to the Commission and requested a declaratory order finding that the 
tariff satisfied the Commission’s comparability (non-discrimination) standards.  The Commission found that the 
terms and conditions of Bonneville’s tariff substantially conformed with or were superior to those in the pro forma 
OATT, deemed it to be an acceptable reciprocity tariff and required public utilities to provide open access 
transmission service upon request to Bonneville as a result.  See United States Dep’t of Energy – Bonneville Power 
Admin., 80 FERC ¶ 61,119 (1997), order on reh’g, 81 FERC ¶ 61,165 (1997) (finding reciprocity tariff to be 
acceptable with modifications); United States Dep’t of Energy – Bonneville Power Admin., 84 FERC ¶ 61,068 
(1998), reh’g denied, 84 FERC ¶ 61,250 (1998) (finding reciprocity tariff to be acceptable with further 
modifications); United States Dep’t of Energy – Bonneville Power Admin., 86 FERC ¶ 61,278 (1999) (finding 
reciprocity tariff to be acceptable); United States Dep’t of Energy – Bonneville Power Admin., 87 FERC ¶ 61,351 
(1999) (finding amended open access tariff acceptable and dismissing complaint). 
59  See United States Dep’t  of Energy – Bonneville Power Admin., 128 FERC ¶ 61,057 at PP 13, 22, 25, 41 
(2009). 
60  Id. at P 1. 
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 Bonneville declined to do so and instead filed a request for rehearing.  In December 

2009, Bonneville posted for public comment an “Order No. 890 Reciprocity Questionnaire and 

Initiative Timeline.”  In its “questionnaire,” Bonneville sought public comments to evaluate the 

level of regional consensus on the specific Order No. 890 OATT deviations that the Commission 

had rejected in its 2009 order, as well as comments regarding whether Bonneville should request 

a technical conference related to its reciprocity status more generally.  Several of the 

Complainants submitted comments in that proceeding, recognizing that, while maintaining 

Bonneville’s reciprocity safe harbor status may present both administrative and financial 

challenges, Bonneville’s reciprocity status is extremely important and is fundamental to 

Bonneville’s business relationships with its transmission customers.61   

 Bonneville took no action in response to industry comments other than to request that the 

Commission allow it additional time to make a decision on whether to hold a technical 

conference.62  In the meantime, Bonneville also declined to make the OATT changes required 

pursuant to Order No. 739,63 announced that it would not be filing changes to its OATT with the 

                                                 
61  United States Department of Energy – Bonneville Power Administration, Docket No. NJ09-1-001, Answer 
of Iberdrola Renewables, Inc. in Opposition to Bonneville Power Administration’s Motion for Stay, dated Dec. 8, 
2010; United States Department of Energy – Bonneville Power Administration, Docket No. NJ09-1-001, Answer of 
the Northwest & Intermountain Power Producers Coalition in Opposition to Bonneville Power Administration’s 
Motion for Stay, dated Dec. 8, 2010; United States Department of Energy – Bonneville Power Administration, 
Docket No. NJ09-1-001, Motion for Late Intervention of Northwest Wind Group and Answer in Opposition to 
Bonneville Power Administration’s Motion for Stay, dated Dec. 8, 2010; United States Department of Energy – 
Bonneville Power Administration, Docket No. NJ09-1-001, Comments of the American Wind Energy Association 
and Renewable Northwest Project in Support of the Answer of Iberdrola Renewables, Inc. in Opposition to 
Bonneville Power Administration’s Motion for Stay, dated Dec. 8, 2010. 
62  On November 24, 2010, Bonneville filed with the Commission a Request for Stay in Docket No. NJ09-1, 
stating: “BPA has had discussions with its customers.  However, BPA continues to review the Commission’s order 
internally and expects to have additional discussions. BPA will decide whether to request a conference as soon as 
possible. Therefore, BPA asks the Commission to refrain from acting finally on BPA’s petition for declaratory order 
and request for rehearing before BPA has made a filing with the Commission indicating whether it is requesting a 
conference on its petition.” 
63  Promoting a Competitive Market for Capacity Reassignment; Order No. 739, 132 FERC ¶ 61,238 (2010). 
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Commission while it considered its desire to seek reciprocity status in the future, and instead 

undertook to modify its OATT through business practices.64 

On December 20, 2010, the Commission granted Bonneville’s request for additional time 

to make a decision on whether to hold a technical conference and gave Bonneville until January 

31, 2011 to take action with regard to its tariff.65  On January 28, 2011, Bonneville indicated to 

the Commission that it would not hold a technical conference with its customers, and on April 

12, 2011, the Commission denied Bonneville’s request for rehearing regarding the requested 

Order No. 890 deviations, stating:   

Bonneville’s amended tariff omits provisions required by Order No. 890.  The 
Commission finds that these tariff provisions are an integral part of open access 
transmission service and a tariff lacking these provisions cannot substantially conform 
with, or be superior to, the Order No. 890 pro forma tariff provisions.66  

 

Accordingly, the Commission concluded that Bonneville has chosen not to maintain a 

reciprocity tariff. 

b. OATT Section 9 and Bonneville’s Efforts to Change its Tariff 
Through Business Practices 

 
 Since the issuance of Order No. 890 in 2007, Bonneville has not only avoided deciding 

whether to provide reciprocity service in the future, but it has also attempted to circumvent and 

                                                 
64  See Conferring with customers on BPA’s transmission tariff and reciprocity status from FERC, Bonneville 
Power Administration at 6, available at:  http://www.bpa.gov/corporate/pubs/Reciprocity_Report_--_Feb_16_2011-
-FINAL.pdf. (February 2011) (stating that Bonneville has not made additional tariff filings at FERC since 2009) 
(“Bonneville’s Transmission Tariff Issues Handout”).  Bonneville’s Transmission Tariff Issues Handout is attached 
hereto as Attachment C. 
65  Specifically, the Commission directed Bonneville to take one of the following three actions by January 31, 
2011 in its reciprocity proceeding: (1) file a tariff that conforms with the Commission’s requirements for reciprocity; 
(2) ask the Commission to convene a conference for the purposes stated in Bonneville’s request for rehearing; or (3) 
ask the Commission to rule on Bonneville’s request for rehearing without convening a conference.  U.S. Dep’t of 
Energy – Bonneville Power Admin, Docket No. NJ09-1-001, Notice Establishing Time for Filing, dated Dec. 20, 
2010. 
66  United States Department of Energy – Bonneville Power Administration, 135 FERC ¶ 61,023 at P 11 
(2011). 

http://www.bpa.gov/corporate/pubs/Reciprocity_Report_--_Feb_16_2011
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disregard the specific terms and conditions of pro forma transmission service through its 

business practice process.67  Bonneville has begun to rely on this business practice process to 

institute OATT changes that should have been approved by the Commission.  Despite the fact 

that a business practice is not supposed to contradict or supersede a tariff provision, Bonneville 

has been promulgating business practices and other policies that are inconsistent with its OATT, 

and has acknowledged that it is effectively making OATT changes in this manner because 

Bonneville is not currently filing OATT changes with the Commission.68  Some of Bonneville’s 

current business practices – its implementation of Dispatch Standing Order (“DSO”) 216,69 in 

particular – discriminate against wind generation in a manner that is similar to the Environmental 

Redispatch Protocol, but are less obviously discriminatory on their face. 

 Bonneville has attempted to evade the Commission’s approval requirements in the past 

and was met with significant opposition.  In particular, in 2008, Bonneville discussed and 

                                                 
67  See BPA Transmission Services Business Practices Website, Bonneville Power Administration, available 
at:  http://transmission.bpa.gov/ts_business_practices/.  Some of the most recent business practices that purport to 
change the terms of Bonneville’s OATT include: Environmental Redispatch (effective May 13, 2011), Resale of 
Transmission Service (effective May 12, 2011), Scheduling Transmission Service (effective May 12, 2011), Large 
Generator Interconnection (effective March 4, 2011), Redispatch and Curtailment Procedures (effective December 
2, 2010), and Netting Wind Resources for DSO 216 (effective June 7, 2010).   
68  See Bonneville’s Transmission Tariff Issues Handout.   
69  DSO 216 is an operational mechanism to curtail wind when generation imbalance reserves for wind reach 
certain levels.  When 85 percent of wind reserves are deployed, Bonneville issues a warning to wind generators that 
DSO 216 implementation is imminent.  When 90 percent of wind reserves are deployed, Bonneville issues an order 
limiting wind generation to schedule.  When 100 percent of wind reserves are deployed, wind generation is 
curtailed.  All of these actions can occur when other imbalance reserves are available, and all of these actions can 
occur in the absence of any reliability issue.  See DSO 216 at Attachment D.  Bonneville has attempted to include 
the authority to implement DSO 216 in its unilateral LGIA amendments implementing the Environmental 
Redispatch Protocol.  See sample Bonneville letter attempting to unilaterally LGIA amendment at Attachment E. 

http://transmission.bpa.gov/ts_business_practices/
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requested comments on whether it should revise Section 9 (“Regulatory Filings”)70 of its tariff to 

eliminate the requirement that Bonneville obtain Commission approval for tariff changes—and 

instead allow Bonneville to unilaterally change the tariff after a public process involving 

transmission customers and interested parties.71  At the time, Bonneville explained that removing 

the Commission approval provisions from its tariff would mean that Bonneville could amend its 

tariff unilaterally, but that making a unilateral change without Commission approval would 

sacrifice its reciprocity status, and it “therefore would not make such a change lightly.”72  

Bonneville also argued that, even if it removed Section 9, its tariff modification process would 

not automatically change.  Rather, Bonneville claimed that it would continue to file its OATT 

with the Commission as it always had in order to keep its reciprocity status.  Thus, Bonneville 

reasoned that as long as it continued filing all proposed tariff changes and agreed with and 

followed Commission directives related to those changes, then it would keep its reciprocity 

status and nothing would change, despite the removal of Section 9 of its OATT.  However, 

Bonneville explained that, if the Commission disagreed with a Bonneville proposed change and 

Bonneville adopted that change anyway, Bonneville would then sacrifice reciprocity and, 

                                                 
70  Section 9 of Bonneville’s current OATT states that “Nothing contained in the Tariff shall be construed as 
affecting in any way the right of the Transmission Provider to unilaterally propose a change in rates, terms and 
conditions, charges or classification of service. The Transmission Provider may, subject to the provisions of the 
applicable Service Agreement under this Tariff, change the rates that apply to transmission service under such 
Service Agreement pursuant to applicable law.  The Transmission Provider may, subject to the provisions of the 
applicable Service Agreement under this Tariff, change the terms and conditions of this Tariff upon, and only upon, 
a determination by the Commission that (i) such change is just and reasonable and not unduly discriminatory or 
preferential, or (ii) such change meets the non-public utility reciprocity requirements pursuant to a request for 
declaratory order under 18 CFR § 35.28(e).  Nothing contained in the Tariff or any Service Agreement shall be 
construed as affecting in any way the ability of any Party receiving service under the Tariff to exercise its rights 
under the Federal Power Act and pursuant to the Commission’s rules and regulations promulgated thereunder.” 
71  Bonneville discussed this potential Section 9 change at the June 9, 2008 meeting of the Transmission Issues 
Policy Steering Commission (“TIPSC”).  Bonneville later issued a document, Attachment F, entitled “Response to 
Questions Raised at TIPSC Regarding Proposal to Modify Section 9 of Bonneville’s Tariff,” dated September 2008, 
(hereinafter “Response to Questions at TIPSC”) which described these proposed changes and answered customer 
questions regarding those proposed changes.   
72  Response to Questions Raised at TIPSC, Attachment F at 3. 
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therefore, have little reason to continue filing tariff amendments with the Commission 

thereafter.73   

 In the context of that 2008 process to consider revising Section 9, Bonneville reviewed 

the history of Section 9 of its OATT.74  Bonneville explained that, historically it had entered into 

bilateral contracts with customers where each contract contained the terms and conditions of 

transmission service.  Bonneville could amend a contract only with the consent of the other 

party.  However, Bonneville also adopted the pro forma tariff, with some deviations, in order to 

obtain safe harbor reciprocity status.  The pro forma tariff allows Transmission Providers to 

unilaterally propose changes to their OATT, but such changes only become effective if the 

Commission determines that they are “consistent with or superior to” the pro forma tariff.75  

Given that customers were concerned about giving Bonneville the right to unilaterally change the 

tariff, as part of the 1996 Final Transmission Terms and Conditions Proposal, Bonneville 

reached a compromise with its customers and adopted its own version of Section 9.76  To that 

end, Bonneville included a Section 14 in its initial tariff that provided: 

BPA may impose subsequent Tariff changes upon Customers who have executed 
Service Agreements only upon a determination by the Commission that the 
changes are just and reasonable, not unduly discriminatory or preferential, unless 
otherwise agreed in writing.  Though not required to do so under law, BPA agreed 
to this as part of the Transmission Settlement.77 
 

 In addition, Bonneville also included the following provision in its Standard Form of 

Service Agreement:  

                                                 
73  Id. 
74  Id. at pages 2-3. 
75  See, e.g., Order No. 890 at P 14.   
76  Bonneville Power Administration, FERC Docket No. NJ97-3-000, Petition for Declaratory Order 
Regarding Transmission Terms, Conditions and Rates for Open Access Transmission Service, dated Dec. 16, 1996. 
77  Id. at 27-28. 
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Unless otherwise mutually agreed in writing by the parties, Bonneville may 
change the terms and conditions of the Tariff upon, and only upon, a 
determination by the Commission that such change is just and reasonable and not 
unduly discriminatory or preferential.78 

 
 In 2001 Bonneville held another terms and conditions proceeding, in which it amended a 

number of tariff provisions.79  As part of that process Bonneville removed the above language 

from the service agreement and incorporated similar language in Section 9 of its tariff, which is 

still in effect today.  Thus, currently, if the Commission does not approve a proposed Bonneville 

tariff change, it will not take effect.   

 The Commission’s “rule of reason” policy requires that “utilities must file ‘those 

practices that affect rates and service significantly, that are reasonably susceptible of 

specification, and that are not so generally understood in any contractual arrangement as to 

render recitation superfluous.’”80  Thus, where a utility adopts certain practices that condition or 

otherwise significantly affect rates on its system, those practices must be set forth expressly in its 

tariff.81  Further, putting proposed changes through a “business practice” process or through a 

terms and conditions case process similar to the Northwest Power Act Section 7(i) rate process is 

not an acceptable alternative to Commission review under the current requirements of OATT 

                                                 
78  Id. at Attachment 2, Bonneville Power Administration Point-to-Point Transmission Service Tariff, TC-96-
FS-BPA-02 at 64; Id. at Attachment 2, Bonneville Power Administration Network Integration Service Tariff, TC-
96-FS-BPA-01 at 44. 
79  On March 15, 2000, Bonneville filed a Federal Register Notice of “Proposed Open Access Transmission 
Tariff; Public Hearing and Opportunities for Public Review and Comment.” 65 Fed. Reg. 14,098 (2000) (“BPA’s 
Transmission Business Line (TBL) is proposing open access non-rate terms and conditions for transmission service 
over the Federal Columbia River Transmission System (FCRTS).  Such terms and conditions are proposed to be 
effective October 1, 2001.  By this notice, the TBL is announcing commencement of a formal administrative 
proceeding, procedures for intervention, and a comment period for non-party participants.”). 
80  See, e.g., KeySpan Ravenswood, LLC v. FERC, 474 F.3d 804, 811 (D.C. Cir. 2007) (citing City of 
Cleveland v. FERC, 773 F.2d 1368, 1376 (D.C. Cir. 1985)). 
81  See Cal. Indep. Sys. Operator Corp., 132 FERC ¶ 61,269 at P 26 (2010) (“We find that because the price 
used for settlements has a direct impact on rates, this provision should be included in the tariff.”).  See also Cal. 
Indep. Sys. Operator Corp., 131 FERC ¶ 61,280 at PP 60-61 (2010) (requiring CAISO to include a table explaining 
demand curves for ancillary service products, as the table constituted a practice, rule, and regulation that affected 
rates). 
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Section 9.  However, Bonneville has continued to use its “business practice” process of 

implementing amendments to its OATT, thus moving further away from the Commission’s pro 

forma tariff.   

 In February 2011, Bonneville undertook what it is calling its “Bonneville OATT” or 

“BOATT” process, whereby Bonneville is meeting with regional entities to discuss the future of 

its tariff status.  As part of this process, Bonneville has produced a handout that describes 19 

provisions of its current tariff that it is not currently complying with, as well as 22 proposed 

provisions that deviate from the Commission’s pro forma tariff, and which it would propose to 

seek approval for deviation in the event that it decided to attempt to maintain reciprocity status.82  

Bonneville’s handout also notes that there are a number of “[d]ifferences in policy where BPA 

questions whether it is worth the effort and expense to comply with the [pro forma] tariff.”83  

Complainants and others have raised objections to the BOATT process and pointed out that the 

process will only facilitate Bonneville’s drift away from transmission service that comports with 

the Commission’s terms and conditions for non-discriminatory open access service.84   

 On May 13, 2011, Bonneville sent letters to its interconnection customers asserting a 

unilateral revision to Appendix C of each existing LGIA to insert language permitting 

                                                 
82  Bonneville’s Transmission Tariff Issues Handout at 12.  Refer to Attachment C at p. 12 for a list of these 
provisions.  
83  Id. at 3. 
84  United States Department of Energy – Bonneville Power Administration, Docket No. NJ09-1-001, Answer 
of Iberdrola Renewables, Inc. in Opposition to Bonneville Power Administration’s Motion for Stay, dated Dec. 8, 
2010; United States Department of Energy – Bonneville Power Administration, Docket No. NJ09-1-001, Answer of 
the Northwest & Intermountain Power Producers Coalition in Opposition to Bonneville Power Administration’s 
Motion for Stay, dated Dec. 8, 2010; United States Department of Energy – Bonneville Power Administration, 
Docket No. NJ09-1-001, Motion for Late Intervention of Northwest Wind Group and Answer in Opposition to 
Bonneville Power Administration’s Motion for Stay, dated Dec. 8, 2010; United States Department of Energy – 
Bonneville Power Administration, Docket No. NJ09-1-001, Comments of the American Wind Energy Association 
and Renewable Northwest Project in Support of the Answer of Iberdrola Renewables, Inc. in Opposition to 
Bonneville Power Administration’s Motion for Stay, dated Dec. 8, 2010. 
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implementation of the Environmental Redispatch Protocol and DSO 216.85  Specifically, 

Bonneville stated that it was unilaterally revising Appendix C of the LGIAs to “clarify” the 

generators’ ongoing obligation to comply with Dispatch Orders includes complying with orders 

to reduce generation in accordance with Bonneville’s Environmental Redispatch Business 

Practice(s).  Bonneville’s attempted unilateral revision would provide: “Transmission Provider’s 

Control Area requirements include compliance with operating instructions issued in accordance 

with Transmission Provider’s dispatch standing orders, including, but not limited to, Dispatch 

Standing Order 216 and orders to reduce generation in accordance with Transmission Provider’s 

Environmental Redispatch Business Practices, as such dispatch orders may be amended from 

time to time.”86   Additionally, Bonneville made its business practice on its Environmental 

Redispatch Protocol effective on May 13, 2011.    

 

IV. ARGUMENT 

 Bonneville’s Environmental Redispatch Protocol constitutes transmission service on 

terms and conditions that are not comparable to those under which Bonneville provides 

transmission services to itself and that are unduly discriminatory and preferential, and for the 

very same reasons, also violates the terms and conditions of Bonneville’s OATT and LGIA 

contracts with Complainants.87  

                                                 
85  Refer to Attachment E for a representative example of Bonneville’s letter attempting to unilaterally amend 
Complainants’ existing LGIAs and interconnection agreements. 
86  In at least once instance Bonneville also attempted to unilaterally delete an additional provision of 
Appendix C, which provided “6. Revisions.  This Appendix C may be revised or replaced from time to time by the 
mutual agreement of the Parties.”  Bonneville did not show this attempted deletion in redline, nor did it discuss the 
deletion in the accompanying letter or in the revised Appendix C provided by Bonneville.   
87  See Attachment A referencing language of Complainants’ LGIAs and other interconnection agreements. 
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 Bonneville does not have a safe harbor reciprocity tariff on file with the Commission,88 

and Bonneville asserts that it has the right to implement the Environmental Redispatch Protocol 

under the terms of its existing tariff and LGIAs,89 and that it further has the right to unilaterally 

modify its tariff and LGIAs to expressly permit implementation of the Environmental Redispatch 

Protocol.90  Complainants request the Commission: 

• Order Bonneville to immediately revise its curtailment practices to comport with 

the undue discrimination standards of FPA Section 211A and submit them in a 

compliance filing for the Commission’s approval within 60 days of the date of 

the Commission order; 

• Order Bonneville under FPA Sections 210 and 212(i) to abide by the terms of its 

interconnection agreements with Complainants by immediately providing 

effective and nondiscriminatory interconnection service; and 

• Order Bonneville, pursuant to FPA Section 211A, to remedy its unduly 

discriminatory and preferential practices by filing an OATT for Commission 

approval within 120 days, and to maintain a Commission-approved OATT on 

file. 

A. The Commission Can and Should Remedy Undue Discrimination in 
Transmission Service through Section 211A 

 
Bonneville’s current unduly discriminatory practices warrant Commission action under 

FPA Section 211A.  The Commission initially gained authority to order non-public utilities – 

including Bonneville, specifically – to provide open access transmission service under the 

                                                 
88  See FERC Docket No. NJ09-1-000, et al. 
89  Final ROD at 16-17, 35-37, and 41-44. 
90  Id. at 17, 38-40; See Attachment E for representative example of Bonneville’s attempt to unilaterally amend 
Complainants’ LGIAs and interconnection agreements. 
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Energy Policy Act of 1992,91 which allowed eligible customers to seek a FPA Section 211 order 

for transmission service from the Commission after submitting a Good Faith Request92 for 

transmission service to the transmission provider, and failing to receive the requested service.  

The original FPA Section 211 process was cumbersome and time-consuming, and in 2005 

Congress sought to expand the Commission’s authority to order non-public utilities to provide 

comparable, non-discriminatory transmission access.93  As a result, Congress created a 

streamlined alternative to the lengthy FPA Section 210 and 211 processes with the new FPA 

Section 211A, which broadened the Commission’s authority to ensure that non-public utilities 

provide non-discriminatory access to their transmission systems.94   

FPA Section 211A permits the Commission to adopt a rule generally requiring all non-

public utilities to file an open access tariff with the Commission.  However, in Order No. 890, 

the Commission declined to adopt a generic rule requiring non-public utilities to file an open 

access tariff and stated it would apply FPA Section 211A on a case-by-case basis in response to a 

transmission customer request.95  Specifically, where a non-public utility fails to provide non-

discriminatory transmission service, the Commission invited transmission customers to file an 

application seeking an order compelling a non-public utility to provide transmission service that 

                                                 
91  Energy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat. 2776 (1992). 
92  18 C.F.R. 2.20 (discussing good faith requests for transmission service and good faith responses by 
transmitting utilities). 
93  Supra, n. 43.  
94  See, e.g., Order No. 890 at P 441. 
95  Id. at P 192. 
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meets the standards of FPA Section 211A.96  Significantly, the Commission’s authority is at 

zenith when addressing undue discrimination.97   

While there have been other requests that the Commission exercise its authority under 

FPA Section 211A to require unregulated utilities to provide open access, this filing represents 

the first real test of the Commission’s willingness to exercise the authority granted by Congress 

in EPAct 2005.  This case involves a non-public utility that controls 80 percent of the interstate 

transmission grid in a large region of the country but has taken several steps away from the 

principles of open access.   

The Commission must fulfill Congress’ intent in promulgating Section 211A of the FPA 

and take action to eradicate undue discrimination by non-public utilities, particularly where, as 

here, the undue discrimination is blatantly anticompetitive, breaches multiple contracts, 

interferes with functioning bilateral markets, and threatens to destroy the current and future 

development of renewables in the Pacific Northwest.  If the Commission would not permit a 

public utility to engage in the conduct Bonneville is currently engaging in, then it should not 

permit Bonneville to do so.  If the Commission is unwilling to exercise its FPA Section 211A 

authority in these circumstances, it is hard to envision a case in which the Commission would 

use this authority.   Section 211A would become a dead letter in the FPA–surely not the result 

Congress intended.  As this Complaint will demonstrate, Complainants have met the 

requirements for a FPA Section 211A order, and the Commission must act to remedy undue 

discrimination.   
                                                 
96  Id. 
97  Order No. 888 at 31,635.  For instance, while there may be a general rule that the Commission’s authority 
to order open access is limited, the Federal Power Act, like the Natural Gas Act, makes an exception to that rule 
where the Commission finds undue discrimination.  Transmission Access Policy Study Group v. FERC, 225 F.3d 
667, 686-687 (D.C. Cir. 2000); See also Associated Gas Distribs. v. FERC, 824 F.2d 981, 998 (D.C. Cir. 1987) 
(finding that the Natural Gas Act “bristles with concern for undue discrimination” and through Congress, the Natural 
Gas Act gives “the Commission power to stamp out undue discrimination”).   
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Complainants explain below how Bonneville discriminates against wind generators and 

fails to provide Complainants with comparable, non-discriminatory transmission service, but 

emphasize at the outset the common source of all of the violations–the undue discrimination 

inherent in curtailing a competing generator because of prevailing market prices, as opposed to 

reliability considerations.  There is nothing in Order Nos. 888, 890 or 2003 that even remotely 

sanctions such an action.  For the very same reasons, the conduct constitutes undue 

discrimination that is inconsistent with FPA Sections 210, 211A and 212 and therefore supports 

an order requiring Bonneville to immediately cease such undue discrimination and provide 

service that meets the Commission’s comparability and undue discrimination standards.  The 

Commission has long held that the central purpose of the OATT and LGIA is to eradicate undue 

discrimination, and therefore a violation of those terms is sufficient to form the basis for relief 

under FPA Sections 210, 211A and 212.  

Bonneville’s discriminatory actions affect interconnection service provided under LGIAs 

and transmission service provided under OATT service agreements.  Importantly, FPA Section 

211A refers to transmission service broadly, a term the Commission interprets to include 

interconnection service.98  Congress is deemed aware of agency interpretations when it amends 

an agency’s statutory authority and it is therefore reasonable to construe FPA Section 211A as 

encompassing transmission and interconnection service.  It would have been an empty gesture 

for Congress to provide the Commission authority to direct the provision of comparable 

transmission service to competing generators, but allow a transmission provider the ability to 

                                                 
98  Order No. 2003 at P 20 (“[i]nterconnection is an element of transmission service”); Tennessee Power Co., 
90 FERC ¶ 61,238 at 61,761, reh’g dismissed, 91 FERC ¶ 61,271 (2000). 
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deny those generators access to the grid under the guise of providing only “interconnection” 

service.99   

In the event the Commission declines to interpret FPA Section 211A to include 

interconnection service as a subset of transmission service, Complainants further request the 

Commission to direct Bonneville to provide interconnection service pursuant to FPA Sections 

210 and 212(i).  The pre-EPAct 2005 grant of authority to the Commission states “[t]he 

Commission shall have authority pursuant to section 210, section 824i of this title, section 824j 

of this title, this section and section 824l of this title, to (A) order the Administrator of the 

Bonneville Power Administration to provide transmission service and (B) establish the terms and 

conditions of such service.”100  In this case, where the wind generators are already interconnected 

to the grid, Commission action would entail making effective such interconnections by directing 

Bonneville to comply with the non-discriminatory curtailment terms of its LGIAs and other 

interconnection agreements with wind generators. 

FPA Section 211A is intended to enable the Commission to require non-jurisdictional 

utilities to provide open access to their transmission systems,101 and to avoid the cumbersome 

process associated with requesting a transmission service order prior to EPAct 2005.102  Further, 

FPA Section 211A provides the Commission with authority to remedy undue discrimination for 

both interconnection and transmission service.  In the event the Commission disagrees, however, 

                                                 
99  Id.  Similar to FPA Section 211A, Congress used the exact same words – “transmission of electric energy 
in interstate commerce” – in describing the Commission’s authorities under FPA Section 201, and the Commission 
has interpreted this to include interconnection and promulgated interconnection orders, such as Order No 2003, 
pursuant to this authority.  16 U.S.C. § 824(a); see also Order 2003 at P 20 (“The Commission has identified 
interconnection as an element of transmission service that is required to be provided under the OATT.  Thus, the 
Commission may order generic interconnection terms and procedures pursuant to its authority to remedy undue 
discrimination and preferences under Sections 205 and 206 of the Federal Power Act.”). 
100  16 U.S.C. § 824k(i)(1).   
101  Supra, n. 43. 
102  See, e.g., Order No. 890 at P 1296. 
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the Commission has the ability to remedy Bonneville’s unduly discriminatory conduct related to 

transmission service under FPA Section 211A, and related to interconnection service under FPA 

Sections 210 and 212.  

B. Bonneville’s Economic Redispatch Protocol is Not Comparable to the Service 
it Provides Itself and is Unduly Discriminatory and Preferential under FPA 
Section 211A 

 
Bonneville’s Environmental Redispatch Protocol constitutes transmission service on 

terms and conditions that are not comparable to those under which Bonneville provides 

transmission services to itself and that are unduly discriminatory and preferential.  Under the 

Environmental Redispatch Protocol, Bonneville unilaterally curtails wind generation and then 

takes the firm transmission service associated with the output of such wind generation and uses it 

to serve such generators’ customers with Bonneville’s hydro power instead.  This proposed 

action is unduly discriminatory and preferential, in that it blatantly discriminates against wind 

generation.103  Since issuing Order No. 888, the Commission has consistently held that undue 

discrimination in this form is unlawful.104   

FPA Section 211A’s comparability and non-discrimination standard requires 

transmission providers to provide service to others on terms and conditions that are comparable 

                                                 
103  While thermal generators also are affected by the Environmental Redispatch Protocol, thermal generators 
have an economic incentive to take the no-cost federal hydro power and voluntarily curtail their units.  Therefore, 
wind generators are disproportionately affected and harmed by the protocol. 
104 See, e.g., Order No. 888, Order No. 888-A, Order No. 888-B, Order No. 888-C, Transmission Access 
Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000); No. 890, Order No. 890-A, Order No. 890-B, Order 
No. 890-C; 16 U.S.C. §§ 824e, 824j-1, and 825e. 
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to the service it provides itself.105  Bonneville does not subject its own generation or its own 

transmission to similar treatment, and therefore does not satisfy the comparability standard.106   

1. Bonneville Impermissibly Uses Transmission Rights That Belong to 
its Customers 

 
Bonneville attempts to dismiss and evade arguments that it is providing unduly 

discriminatory transmission service by asserting that it is only limiting generation and not 

affecting transmission service, but Bonneville’s explanation fails to acknowledge what 

Bonneville is actually doing.  Bonneville is forcing competing generators off the system and 

using such generators’ or offtakers’ firm transmission rights to deliver Bonneville’s own energy.  

Bonneville rationalizes this by claiming “Environmental Redispatch does not affect a 

Transmission Customer’s transmission rights, as all energy deliveries will be made,”107 and 

claiming it is “ensur[ing] firm transmission rights are maintained by delivering the quantity of 

energy scheduled using those rights.”108   

Complainants are unaware of any provision in Bonneville’s OATT or any Commission 

precedent that permits another entity to unilaterally use a transmission customer’s firm 

transmission rights so long as the interfering party delivers the quantity of energy the 

transmission customer has originally scheduled.  It is clear that the transmission customer is 

being deprived of its firm transmission rights, not only because Bonneville is delivering its own 

energy across those rights, but because Bonneville’s improper use also prevents the customer 

from exercising its other contractual rights, such as its ability to reassign the capacity to alternate 
                                                 
105  16 U.S.C. § 824j-1(b). 
106 American Electric Power Service Corp., 67 FERC ¶ 61,168 at 61,490 (1994) (finding that “[A]n open 
access tariff that is not unduly discriminatory or anticompetitive should offer third parties access on the same or 
comparable basis, and under the same or comparable terms and conditions, as the transmission provider's uses of its 
system.”). 
107  Final ROD at 17. 
108  Id. at 25. 



39 

points of delivery, or to resell the capacity to a third party.  This is entirely inconsistent with 

Section 13 of Bonneville’s OATT, which specifies the terms and conditions of point-to-point 

transmission service.   

Further, Bonneville does not compensate the curtailed wind generators for its 

appropriation of their right to serve their customers or the use of the firm transmission rights 

reserved for their output.  Turning this concept around, Bonneville states in its defense that it will 

compensate the curtailed generators by providing them the hydropower at zero cost for serving 

their customers, but this is an offer that the wind generators have no power to refuse.109  

Bonneville is thus forcing delivery of a different “substitute” product that neither the offtaker nor 

the generator necessarily want.  Since Bonneville’s objective is to dump power, the delivery of 

Bonneville’s power to the wind generators’ customers is in fact a further harm, rather than a 

remedy. 

  
2. Bonneville’s Curtailment and Redispatch is Unduly Discriminatory 

and Preferential, and Violates Bonneville’s OATT 
 

Bonneville’s OATT permits curtailment of firm transmission service in order to maintain 

system reliability, but such curtailment must be made “on a non-discriminatory basis to the 

transaction(s) that effectively relieve the constraint.”110  Bonneville does not attempt to reconcile 

its behavior with these curtailment provisions and instead insists it has the right to unilaterally 

amend its contracts to “clarify” that it can implement the Environmental Redispatch Protocol.111 

                                                 
109  The Final ROD states that “In this situation, where the provision of open access contributes to the problem 
we are addressing here, it is unreasonable to expect that BPA should do even more than it has proposed here, which 
is the offering of free Federal hydropower as a temporary substitute for other generation when necessary to avoid 
exceeding TDG limits.”  Id. at 31-32. 
110  BPA OATT Section 13.6. 
111  Final ROD at 17. 
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In fact, Bonneville is turning the concept of “redispatch” that is embodied in the 

Commission’s open access policies on its head.  The OATT permits the redispatch of generation, 

but it is the redispatch of the Transmission Provider’s generation resources to maintain the 

schedules and reservations of transmission customers, not the curtailment of customer generation 

to maintain the dispatch of Transmission Provider resources.  For example, Section 13.5 of 

Bonneville’s OATT requires that, if a request for firm Point-to-Point transmission service cannot 

be granted out of existing transmission capacity, the Transmission Provider must upgrade its 

system to accommodate that request or “[t]o the extent the Transmission Provider can relieve any 

system constraint by redispatching the Transmission Provider's resources, it shall do so.”  This 

is commonly referred to as “planning redispatch.”  Section 33.2 of the OATT also addresses 

“reliability redispatch” for Network customers, which requires that:  

To the extent the Transmission Provider determines that the reliability of the 
Transmission System can be maintained by redispatching resources, the Transmission 
Provider will initiate procedures pursuant to the Network Operating Agreement to 
redispatch all Network Resources and the Transmission Provider's own resources on a 
least-cost basis without regard to the ownership of such resources. Any redispatch under 
this section may not unduly discriminate between the Transmission Provider's use of the 
Transmission System on behalf of its Native Load Customers and any Network 
Customer's use of the Transmission System to serve its designated Network Load. 

 
There is therefore nothing in the OATT that remotely would allow Bonneville to 

“redispatch” a non-Network customer’s generation resources under any circumstance.  

Moreover, even in the case of a Network customer’s generation, any such redispatch must be for 

reliability reasons only and, even in that limited situation, must be nondiscriminatory.  

Bonneville’s Environmental Redispatch Protocol is not implemented for reliability reasons, and 

provides for curtailment in a manner that is inconsistent with Bonneville’s OATT requirements, 

and that is blatantly discriminatory against wind generation as a class.   
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3. Bonneville’s Curtailments Provide Economic Preferences for its Own 
Customers at the Expense of its Interconnection and Transmission 
Customers 

 
Bonneville states in the Final ROD that it will not pay negative prices when it needs to 

generate to comply with environmental responsibilities.112  Bonneville argues that paying 

negative prices would give generators too much leverage, would inappropriately shift costs to 

Bonneville’s ratepayers, and impose a burden on Bonneville’s fish and wildlife costs.  

Bonneville elaborates by stating that  “the sale of power at negative prices inappropriately shifts 

the cost burden associated with the PTC and RECs to BPA ratepayers.”113 

Bonneville’s argument against negative pricing is misleading, as it relies on an either-or 

false dilemma, where either (1) all of the lost revenue of wind generators under their PPAs is 

paid for by Bonneville, or (2) the wind generators themselves must absorb all of the losses due to 

Environmental Redispatch.  Bonneville opts for the latter, and to justify its choice, Bonneville 

ignores a third, reasonable option: offering some degree of negative pricing as needed to find 

new markets for its power, including outside its region. 

Were Bonneville to be more flexible and accept some degree of negative pricing as 

needed, it might find new buyers for its power throughout the Pacific Northwest.  Even modestly 

negative pricing could induce owners of various generators to self-curtail and instead take 

deliveries of the corresponding amount of FCRPS power.  By finding its own customers for its 

oversupply of power, Bonneville could avoid disrupting power sales by wind energy generators.  

Wind energy generators could continue selling power under their PPAs and receive the 

associated revenue stream, including PTCs and RECs.  Some wind energy generators might also 

choose to accept the FCRPS power with negative pricing, if it is commercially feasible for them 
                                                 
112  Final Rod at 18. 
113  Final ROD at 20. 
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to resell the power to their offtakers under their PPAs.  Bonneville eliminates these possibilities 

by refusing to pay any degree of negative pricing to find new customers for its power.  Instead of 

seeking new customers for its power, and allowing pricing to determine who curtails, it simply 

appropriates the customers of wind energy generators. 

Bonneville suggests that its Environmental Redispatch Protocol is not discriminatory 

because it applies to other non-federal generators, such as thermal generators, in addition to wind 

generators.114  Applying the protocol to thermal generation may alter the appearance of 

discrimination, but it does not diminish the discriminatory effect and disproportionate impact on 

wind generators.  Unlike offtakers of thermal power, offtakers of wind power lack the flexibility 

to accept power from alternative sources having purposely purchased renewable generation for 

environmental reasons.  Thermal generators are not harmed if they  back down and receive free 

replacement power that they can instead deliver to their offtaker in a negative price market 

because that is the economically rational thing to do in light of fuel costs.115  Bonneville’s 

Environmental Redispatch Protocol is targeted at wind generators because, if market forces are 

left undisturbed, wind generators are the only generation type in the BAA that Bonneville would 

have to affirmatively pay in order to induce them to back down.   

Bonneville suggests in the Final ROD that negative pricing is unacceptable, but 

experience show that it is not unusual for the organized regional power markets that are 

                                                 
114  Id. at 15. 
115  Bonneville acknowledges that thermal generators will likely have accepted low-cost or free FCRPS 
generation and should already be offline at the time of redispatch.  Id.  There may be instances when a thermal plant 
is not backed down to minimum generation due to a need for regulating reserves, and times when a thermal plant is 
not taken off line due to start up constraints and the need for generation during peak hours. 
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integrated into systems operations to produce a negative power price at times.116  In a 

competitive market, on the margin, a power supplier should offer power into the market at 

approximately the net marginal cost of supply.  These offers are typically at positive prices and 

the market will produce a positive price.  There are situations where a power plant might choose 

to bid below the short term marginal price in order to stay in the market and avoid shutting 

down.  It can be economically rational for operators of less responsive generation units to offer 

negative prices in order to avoid the costs of shutting down for a short period of time and then 

starting up again when load increases.  Prices that are near zero or negative typically occur when 

energy load is very low. 

 Even without an organized market in the Pacific Northwest, conditions with high 

generation and low loads can occur, and can result in negative market prices at market trading 

hubs such as Mid-C.117  The likelihood of such a condition is increased in the Northwest by the 

presence of significant hydroelectric generation (particularly during spring runoff), combined 

with a large amount of installed wind capacity.  Accordingly, contrary to Bonneville’s 

                                                 
116  See ERCOT West Balancing Energy in Negative Range, Energy Trader, March 10, 2010 (“During periods 
of relatively low demand such as in the spring and fall, negative prices in ERCOT’s West zone are not unusual for 
certain times of the day.”); Leticia Vasquez, ERCOT System Prices Fall Below $0MWh, Vol. 14, No. 77, Megawatt 
Daily 1, April 23, 2009; Energy Prices in Midwest Decline in July: MISO, Energy Trader, August 20, 2009 
(“Surplus generation in the western part of the MISO footprint contributed to some congestion in the eastern areas, 
which led to negative price spikes in early morning hours, according to Patton’s report.”); Milena Yordanova-Kline, 
Power Price, Relaibility Take Back Seat: Panelists, Energy Trader, November 12, 2009 (“Paul Sotkiewicz, senior 
economist for the PJM Interconnection, also said that PJM tries ‘not to favor or disadvantage wind,’ and has recently 
allowed wind to bid into the market at a negative price if its cost is in fact negative.”). 
117  See Hillary Costa, NW Power Takes Early Dive Into Negative Prices, Electric Power Daily, March 31, 
2011 (“Northwest power typically falls into negative prices during spring runoff conditions, when the region’s 
hydroelectric dams are running full strength.”); Snow Melt Drives Mid-C Negative Prices, Electric Power Daily, 
June 23, 2008 (“Negative off-peak pricing at Mid-Columbia in the Northwest has been caused by an overabundance 
of water that has come nearly all at once from the long-delayed mountain snow melt . . . Nighttime power prices 
have dropped because ‘the market is keenly aware that there is a lot of water out there.  Everyone knows the 
Northwest is inundated . . . when there is oversupply, prices drop, no matter what is the commodity.”); It Was all 
About Fundamentals, Which Sent Dailes on a Wild Ride, Dominated Forwards, Platts Power Markets Week, April 
2, 2007 (“Riders on the old Mid-C said the pricing ups and downs so common to the hydroelectric generators along 
the Columbia River basin could hit rock bottom as the region attempts to deal with tributaries already at flood stage, 
with mountain snowpack at lower elevations beginning to melt in warmer-than-usual wet weather . . . Northwest 
traders predicted the mega-dams on the Columbia soon would begin offering off-peak power at negative prices.”).       
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suggestions in the Final ROD, negative pricing is and can be part of a functioning power market 

in the Pacific Northwest.   

 If Bonneville offers power at negative prices, it can  allow wind energy generators to 

make their own decisions regarding when to curtail, which decisions will be based in part on 

each generator’s PTC and REC revenue stream.  It must be noted that PTCs and RECs are 

legitimate, lawful Federal and state incentives, and despite Bonneville’s apparent disdain for 

wind power sales outside its BAA, it does not have the unilateral authority to deprive wind 

generators of the lawful benefits of their contracts or of legitimate market prices.  Further, PTC 

and REC costs do not apply to all wind generation in the Bonneville BAA.  While some wind 

generation has PTC and/or RECs associated with it, there is also a substantial amount of 

merchant wind and wind generation that has, in lieu of tax credits, received grants that are not 

related to generation output.  Bonneville’s Environmental Redispatch Protocol bluntly forces all 

wind offline and ignores the fact that there may be wind energy generators that are more willing 

to curtail than others because of their respective PTC or REC revenues.  There is no reason the 

normal laws of supply and demand should not be followed in such circumstances. 

  Bonneville’s Final ROD, however, significantly overstates the magnitude of its 

exposure to negative prices by assuming high cost PTCs and RECs apply to all wind generation, 

and implements a discriminatory  curtailment regime without regard to the commercial solutions 

and contract rights that currently exist. 

   Bonneville claims that this action is taken for reliability or environmental reasons, but it 

is clear that Bonneville can meet its reliability and environmental requirements without the 

Environmental Redispatch Protocol, and Bonneville is taking these actions solely for the 

economic benefit of its power customers.   
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 Bonneville acknowledges in its Final ROD that it is interfering with legitimate market 

forces in order to protect the financial interests of its power customers, stating: 

[P]aying negative prices to displace renewable generation in order to ensure BPA’s 
environmental obligations are met is neither socially optimal nor consistent with 
traditional principles of cost causation, as BPA’s statutory preference customers would 
end up paying the costs of displacing renewable generation that is almost entirely serving 
the loads of utilities outside the BPA Balancing Authority Area.118 
 
The use of traditional market mechanisms involving the sale of zero cost hydropower 
does not appear to be a viable strategy for displacing renewable generation that faces the 
loss of federal and state production incentives when not producing power.  119 
 

 There is no statutory prohibition on Bonneville allocating the costs of meeting its 

environmental responsibilities to its power customers.  Indeed, the opposite is true – section 7(g) 

of the Northwest Power Act specifically provides that Bonneville’s fish and wildlife costs, as 

well as the costs associated with “the sale or inability to sell excess electric power,” are to be 

allocated to its power rates.120  In fact, the Northwest Power Act specifically requires Bonneville 

to allocate these costs to power rates: “the Administrator shall equitably allocate to power 

rates…”  There is no discretion for the Administrator to refuse this allocation.  Indeed, 

Bonneville currently allocates its other fish and wildlife costs to power rates.121  The costs at 

issue in this proceeding are similar and should be similarly allocated to power rates.  But instead 

of doing so, Bonneville deprives customers of the benefits of transmission and interconnection 

                                                 
118  Id. at 12. 
119  Id. at 13. 
120  16 U.S.C. § 839e(g) (“Except to the extent that the allocation of costs and benefits is governed by 
provisions of law in effect on December 5, 1980, or by other provisions of this section, the Administrator shall 
equitably allocate to power rates, in accordance with generally accepted ratemaking principles and the provisions of 
this chapter, all costs and benefits not otherwise allocated under this section, including, but not limited to, 
conservation, fish and wildlife measures, uncontrollable events, reserves, the excess costs of experimental resources 
acquired under section 839d of this title, the cost of credits granted pursuant to section 839d of this title, operating 
services, and the sale of or inability to sell excess electric power”). 
121  See 2010 BPA Rate Case Wholesale Power Rate Final Proposal Revenue Requirement Study, WP-10-FS-
BPA-02 at 45-49 (July 2009), available at https://www.bpa.gov/secure/RateCase/openfile.aspx?fileName=WP-10-
FS-BPA-02_Web.pdf&contentType=application%2fpdf. 

https://www.bpa.gov/secure/RateCase/openfile.aspx?fileName=WP-10
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service that it has granted on its system, and thereby engages in unduly discriminatory and 

preferential practices.  Bonneville is simply trying to avoid any additional cost pressure on its 

rising power rates.122  This is not, however, a lawful reason for Bonneville to promulgate, or this 

Commission to countenance, the Environmental Redispatch Protocol.   

Bonneville’s policy threatens to harm adjacent regions depriving them of access to 

renewable generation in order to protect regional power customer rates from costs that such 

customers should lawfully bear.123  Bonneville’s Environmental Redispatch Protocol is not 

comparable to the transmission service Bonneville provides itself, and is unduly discriminatory 

and preferential. 

C. Bonneville’s Proposal Violates Complainants’ Firm Transmission Contracts 
and LGIAs and is Inconsistent with OATT Requirements 
 

 Contrary to its broad statements in the Final ROD,124 Bonneville does not have the 

contractual right to implement its Environmental Redispatch Protocol under the LGIAs, other 

interconnection agreements, or its OATT.  In addition, Bonneville does not have the right to 

unilaterally amend the LGIA or its other interconnection agreements to grant itself the authority 

to implement the Environmental Redispatch Protocol or other unduly discriminatory curtailment 

practices, such as DSO 216.  Finally, Bonneville’s OATT and LGIAs do not permit curtailment 

as contemplated by the Environmental Redispatch Protocol.125  Bonneville’s insistence on 

nevertheless implementing the Environmental Redispatch Protocol demonstrates its preferential 

                                                 
122  Bonneville is proposing an approximately 9.2 percent average rate increase for power customers in its 
2012-13 rate case.  See Bonneville Power Administration Fiscal Year (FY) 2012-2013 Proposed Power rate 
Adjustments Public Hearing And Opportunities for Public Review and Comment, 75 Fed. Reg. 70744 (November 
18, 2010); NRU Direct Testimony, BP-12-E-JP02-01 at p. 2 lines 11-12. 
123  16 U.S.C. § 839e(g).   
124  Final ROD at 16-17, 34-37, 42-43. 
125  See Bonneville OATT Sections 13.6, 33.4, and 33.5; Bonneville LGIA Article 9.7.2. 
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treatment of its own power deliveries, as Bonneville’s hydro generation customers have not had 

their contractual rights degraded in such a manner.  

1. Bonneville Does Not Have an Existing Right to Enforce Its 
Environmental Redispatch Protocol under Current LGIA Provisions  

 
 Bonneville states that it has the right to enforce its proposed Environmental Redispatch 

Protocol based on Article 4.3 of the LGIA,126 which states: 

4.3   Performance Standards. Each Party shall perform all of its obligations 
under this LGIA in accordance with Applicable Laws and Regulations, 
Applicable Reliability Standards, and Good Utility Practice, and to the extent a 
Party is required or prevented or limited in taking any action by such regulations 
and standards, such Party shall not be deemed to be in Breach of this LGIA for its 
compliance therewith. 

 
 This section falls woefully short of providing Bonneville the authority to implement its 

Environmental Redispatch Protocol.  First, Article 4.3 states that a party will not be found in 

breach of the LGIA if it is required to take certain actions in accordance with applicable laws 

and regulations.  Nowhere in the Final ROD has Bonneville provided support for the argument 

that Bonneville is required to implement the Environmental Redispatch Protocol in order to 

comply with its environmental compliance requirements.  Bonneville has several other options 

available to ensure compliance with those requirements, including entering into storage 

agreements outside its BAA (e.g., in British Columbia), arranging for thermal displacement, and 

payment of negative power prices.  In addition, the Final ROD shows that economics are driving 

the proposed protocol, not reliability or statutory compliance,127 further demonstrating that 

Bonneville is not required to implement the Environmental Redispatch Protocol.   

 Second, Article 4.3 does not state – or even imply – that the provisions of the LGIA can 

be modified unilaterally under the auspices of compliance with statutory requirements, such as 
                                                 
126  Final ROD at 35-36.   
127  Id. at 12. 
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those of the Endangered Species Act128 or Clean Water Act.129  Third, the Environmental 

Redispatch Protocol does not actually specify which obligations Bonneville would not be able to 

perform under the LGIA (for which it could not be found in breach of the contract, allegedly 

pursuant to Article 4.3) in the event it implements its Environmental Redispatch Protocol when 

overgeneration occurs.    

 Tellingly, Bonneville’s primary explanation in its Final ROD for its “right” to implement 

the Environmental Redispatch Protocol pursuant to Article 4.3 is not based on a potential 

violation of environmental or reliability requirements, but on a potential violation of its 

responsibility to “keep rates low consistent with sound business principles and to recover its 

costs”, which it claims will be imperiled because parties will engage in market manipulation: 

When BPA is in a must-run condition, parties know that BPA is in a situation where BPA 
must dispose of the energy.  If BPA were to pay any price to dispose of the energy, it 
would provide opportunities for parties to hold BPA hostage by holding out until the 
price reached levels that would allow parties to reap a significant profit.  As explained in 
[the] Final ROD, such a result would threaten BPA’s ability to keep rates low consistent 
with sound business principles and to recover its costs, as mandated under BPA’s 
authorizing legislation.  Thus, the payment of negative prices so that generators will 
voluntarily reduce generation is not an option that BPA can take to meet its 
environmental responsibilities.130 
 

 Bonneville attempts to justify its Final ROD based on the possibility that Commission-

regulated generators will manipulate the market.  Market manipulation of the sort suggested by 

Bonneville above is prohibited by FPA Section 222, and can carry penalties of up to $1 million 

per violation per day.131  In the event such behavior occurred, Bonneville could refer the activity 

to the Commission for investigation and appropriate remediation.132  The Commission is charged 

                                                 
128  Endangered Species Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (1973).   
129  Clean Water Act of 1977, Pub. L. No. 95-217, 91 Stat. 1566 (1977). 
130  Final ROD at 35. 
131  16 U.S.C. § 825o-1(b). 
132  Prohibition of Energy Market Manipulation, Order No. 670, 114 FERC ¶ 61,047 at P 16 (2006).  
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with enforcing market manipulation rules, and Bonneville cannot use the possibility that parties 

will engage in conduct prohibited by the Commission’s rules – or the suggestion that the 

Commission will ignore or fail to remedy such behavior – as a basis to violate its contractual 

obligations or to engage in transmission practices that are not comparable and are unduly 

discriminatory and preferential. 

 Bonneville also argues that it has an existing right to enforce its Environmental 

Redispatch Protocol based on the Force Majeure provisions of the LGIA.133  However, the issue 

of whether compliance with environmental requirements qualifies as a Force Majeure event 

under the LGIA is irrelevant here, as Bonneville has not demonstrated that its Environmental 

Redispatch Protocol is in fact required by statute or regulation.  Bonneville has only shown that 

its actions are driven by economics.  In particular, “Force Majeure” is defined as a “cause 

beyond a Party’s control.”134  Indeed, Section 16.1.1 of the LGIA specifically provides that 

“[e]conomic hardship is not considered a Force Majeure event.”  Thus, to the extent that the 

proposed Environmental Redispatch Protocol reflects Bonneville’s response to the costs of 

complying with environmental laws, the Force Majeure provisions of the LGIA do not authorize 

such policies.  Further, the Force Majeure provisions only relieve a party of its contractual 

obligations to the extent that a Force Majeure event actually prevents a Party from fulfilling its 

obligations under the interconnection agreements.135  As noted above, however, compliance with 

environmental obligations does not require Bonneville to utilize the Environmental Redispatch 

Protocol, and the ability of Bonneville to comply with its statutory obligations is wholly within 

                                                 
133  Final ROD at 17 (seemingly referring to Article 16 of the LGIA); Final ROD at 36-37 (discussing 
specifically Article 16 of the LGIA). 
134  LGIA Article 1. 
135  LGIA Article 16.1.2. 
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its control.  Therefore, Bonneville cannot assert a Force Majeure argument to justify 

Environmental Redispatch Protocol implementation. 

2. Bonneville Does Not Have an Existing Right to Enforce Its 
Environmental Redispatch Protocol under the Bonneville OATT 

 
 Bonneville’s OATT does not give Bonneville the right to implement its Environmental 

Redispatch Protocol.  Bonneville is obligated to properly plan and expand its transmission 

system to appropriately integrate generation.136  In accordance with this obligation, Bonneville 

should have considered its obligations when it evaluated and granted wind generators’ 

interconnection requests and firm transmission service requests.  To that end, Bonneville’s 

OATT and Good Utility Practice provide a process for evaluating generation interconnection and 

transmission service requests. 

 If Bonneville has granted interconnection and transmission service requests without 

sufficient transmission capacity, Bonneville cannot then engage in blatantly discriminatory 

practices by simply forcing the resulting costs incurred during overgeneration events upon the 

last generators to interconnect to the Bonneville system, the last transmission customers to 

request service across the Bonneville system, or even more egregiously, upon wind generators as 

a class.  Thus, if Federal transmission needs arise after a firm contract is signed, Bonneville 

cannot unilaterally displace the firm contract rights and use those rights for its own marketing 

purposes.  This is inconsistent with both Bonneville’s OATT obligations and Bonneville’s 

statutes.137  Further, this creates an inappropriate cost shift in the opposite direction than that 

described in the Final ROD, i.e., it creates a discriminatory shift of system costs to a single class 

                                                 
136  See, e.g., Bonneville OATT Sections 13.5, 15.4, 28.2, Part III Preamble, and Attachment K. 
137  Of particular relevance here, Section 6 of the Pacific Northwest Consumer Preference Act states: “[n]o 
contract for the transmission of non-Federal energy on a firm basis shall be affected by any increase, subsequent to 
the execution of such contract, in the requirements for transmission of Federal energy, the energy described in 
section 837h of this title, or other electric energy.” 16 U.S.C. § 837e. 



51 

of customers (wind) when operational costs are high because of operational restrictions created 

by conditions that Bonneville should have considered during the interconnection and 

transmission service request process. 

In the Final ROD, however, Bonneville states that it will “explore in a separate process 

whether to amend its OATT to more specifically delineate the effect of BPA’s environmental 

and related statutory obligations on Transmission Service in order to be absolutely clear 

regarding the terms and conditions of Transmission Service.”138  Any unilateral tariff 

modification to permit the Environmental Redispatch Protocol would not be a “clarification” – it 

would be a repudiation of the existing OATT terms and conditions.  As noted above, the terms 

and conditions of service under Bonneville’s tariff and business practices have been consistently 

moving away from the pro forma OATT for the past four years, and Bonneville’s Final ROD 

reveals its intent to continue this impermissible departure. 

3. Bonneville Does Not Have the Right to Unilaterally Modify the Terms 
of Existing LGIAs or Its Pro Forma LGIA to Grant Itself the 
Authority to Implement Its Environmental Redispatch Protocol 

 
 Bonneville argues that it has the right under Commission precedent to unilaterally modify 

the Complainants’ LGIAs to include control area requirements based on a 2005 Commission 

order approving certain requested deviations to Bonneville’s LGIA.139  However, Bonneville’s 

argument drastically overstates the application of this order and ignores both the well-settled 

                                                 
138  Final ROD at 17. 
139  Id. at 17, 38-39 (citing Bonneville Power Admin., 112 FERC ¶ 61,195 at P 20 (2005)). 
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Commission policy against making retroactive changes to LGIAs already in effect and the 

express language of the LGIAs, which require mutual consent to modify terms.140  

 In the cited 2005 proceeding, Bonneville requested a deviation from the Commission’s 

pro forma LGIA Article 9.4,141 which requires, among other things, that interconnection 

customers operate their generation facilities and interconnection facilities in a safe and reliable 

manner and in accordance with the LGIA and all applicable requirements of the relevant Control 

Area, as set forth in “Appendix C – Interconnection Details” of the LGIA.  Bonneville requested 

approval to amend Article 9.4 to specify that Bonneville – and not the interconnection customer 

– will modify Appendix C in order to remove the potential for the interconnection customer to 

argue that it must agree to changes in the Control Area reliability requirements.   

 However, nothing in the Commission’s response to Bonneville’s request grants any party 

the right to amend Appendix C to the LGIA unilaterally: 

An executed LGIA is a service agreement under a Transmission Provider’s OATT 
and, as such, the Transmission Provider is primarily responsible for identifying 
the applicable reliability criteria.  While the Interconnection Customer does have 
the right to agree to modifications to the agreement, the LGIA should be read as 
granting the Transmission Provider the right to determine the applicable reliability 
criteria.  Moreover, under LGIA article 9.3 (Transmission Provider Obligations), 
the Transmission Provider has the responsibility for establishing the 
Interconnection Customer’s operating instructions and operating protocols and 

                                                 
140  See Cities of Anaheim, Azusa, Banning, Colton and Riverside, California v. California Independent System 
Operator Corporations, Salt River Project Agricultural Improvement and Power District v. California Independent 
System Operator Corporations, California Independent System Operator Corporations, 102 FERC  61,274 at P 43 
(2003) (rejecting an Offer of Settlement because it effected a retroactive tariff revision against a non-settling party).  
See also, Interconnection for Wind Energy, Order No. 661, FERC Stats & Regs  31,186 (2005) (“Further, consistent 
with our approach in Order No. 2003 and as discussed above, we are not requiring retroactive changes to wind plant 
interconnection agreements that are already in effect.”); Order No. 2003 at P 911. 
141  Article 9.4 states in full: “Interconnection Customer shall at its own expense operate, maintain and control 
the Large Generating Facility and Interconnection Customer's Interconnection Facilities in a safe and reliable 
manner and in accordance with this LGIA.  Interconnection Customer shall operate the Large Generating Facility 
and Interconnection Customer’s Interconnection Facilities in accordance with all applicable requirements of the 
Control Area of which it is part, as such requirements are set forth in Appendix C, Interconnection Details, of this 
LGIA.  Appendix C, Interconnection Details, will be modified to reflect changes to the requirements as they may 
change from time to time.  Either Party may request that the other Party provide copies of the requirements set forth 
in Appendix C, Interconnection Details, of this LGIA.”  
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procedures.  Because these instructions, protocols, and procedures will include 
reliability requirements, article 9.3 already gives the Transmission Provider 
responsibility for modifications to Appendix C.  The same provision gives the 
Interconnection Customer the right to propose changes for the Transmission 
Provider to consider, but not the right to make unilateral changes.142 
 
In its order, the Commission merely indicates that the “Transmission Provider has the 

responsibility for establishing the Interconnection Customer’s operating instructions and 

operating protocols and procedures.”  Nothing in this statement provides Bonneville a right to 

amend Appendix C to the LGIA unilaterally, particularly when an amendment to implement the 

proposed Environmental Redispatch Protocol would not concern reliability criteria, operating 

instructions or operating protocols or procedures.  That is, as discussed above, the Environmental 

Redispatch Protocol attempts to cloak its proposals as necessary and lawful due to “reliability” 

requirements or to statutory fish and wildlife obligations, but the true nature of the proposal is 

evident – the Environmental Redispatch Protocol is a bold attempt to shift Federal system costs 

to wind generators.  Bonneville stretches this false reliability-related justification even further in 

an attempt to give itself the authority to unilaterally amend LGIA Appendix C to “clarify” its 

“existing” right to implement the Environmental Redispatch Protocol.   

Not only is Bonneville’s application of the Commission’s 2005 order misplaced, but 

Bonneville also ignores the language of the Complainants’ LGIAs and well-established 

Commission precedent when it claims it has the authority to modify interconnection agreements 

unilaterally.  Of particular relevance here, LGIA Article 30.9 states “[t]he Parties may by mutual 

agreement amend this LGIA by a written instrument duly executed by the Parties,” and LGIA 

Article 30.10 states “[t]he Parties may by mutual agreement amend the Appendices to this LGIA 

by a written instrument duly executed by the Parties.  Such amendment shall become effective 

                                                 
142  Bonneville Power Admin., 112 FERC ¶ 61,195 at P 20 (2005). 
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and a part of this LGIA upon satisfaction of all Applicable Laws and Regulations.”143  Further, 

the Commission has a well-established policy not to make retroactive changes to interconnection 

agreements that are already in effect.144   

Thus, if Bonneville wishes to propose an amendment to existing LGIAs to implement its 

Environmental Redispatch Protocol, or any other curtailment scheme, then it must work with its 

interconnection customers to reach a mutually-acceptable amendment.  Without that mutual 

agreement, Bonneville cannot make such changes.  Bonneville’s only other recourse would be to 

propose amendments to its pro forma LGIA to allow it to implement its Environmental 

Redispatch Protocol in agreements going forward.  In order to do so, Bonneville must follow the 

normal course for such changes, i.e., it must file such proposed changes with the Commission 

and request that the Commission find the changes “substantially conform with” or are “superior 

to” the pro forma LGIA.145 

 Similarly, as noted above, the Final ROD also states that Bonneville will “continue to 

explore in a separate process whether to amend its OATT to more specifically delineate the 

effect of BPA’s environmental and related statutory obligations on Transmission Service in order 

to be absolutely clear regarding the terms and conditions of Transmission Service.”146  

                                                 
143  Emphasis added.   
144  See, e.g., Integration of Variable Energy Resources, 133 FERC ¶ 61,149 at P 64 (2010) (not allowing 
retroactive changes to interconnection agreements currently in effect); Interconnection for Wind Energy, Order No. 
661, FERC Stats. & Regs. ¶ 31,186 at PP 1, 111-116, 120 (2005) (not allowing retroactive changes to 
interconnection agreements that are already in effect when adopting standard procedures and technical requirements 
for the interconnection of large wind plants and allowing for a transition period, over Bonneville’s objection, in 
order to have the proposed changes apply to interconnection agreements executed some time after FERC issuance of 
its final rule); Standardization of Generator Interconnection Agreements and Procedures, Order No. 2003, FERC 
Stats. & Regs. ¶ 31,146 at P 910 (2003). 
145  See, e.g., Bonneville OATT Section 9 (requiring FERC approval for tariff amendments); Bonneville LGIA 
Article 3.1 (requiring the filing with FERC of amendments to the LGIA); Order No. 2003 at P 843 (finding that a 
non-public utility that has a safe harbor tariff may add to its tariff an interconnection agreement and interconnection 
procedures that substantially conform or are superior to the pro forma LGIA and pro forma LGIP if it wishes to 
continue to qualify for safe harbor treatment). 
146  Final ROD at 17. 
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Bonneville must obtain Commission approval for any such changes in accordance with Section 9 

of its OATT.147 

4. Bonneville’s OATT and LGIA Do Not Permit Curtailment As 
Contemplated By the Environmental Redispatch Protocol 

 
Bonneville’s OATT and LGIA do not permit curtailment as contemplated by the 

Environmental Redispatch Protocol.  For instance, Section 13.6 of Bonneville’s OATT provides, 

in relevant part, as follows with regard to curtailment of Firm Transmission Service: 

In the event that a Curtailment on the Transmission Provider’s Transmission 
System, or a portion thereof, is required to maintain reliable operation of such 
system and the system directly and indirectly interconnected with Transmission 
Provider’s Transmission System, Curtailments will be made on a non-
discriminatory basis to the transaction(s) that effectively relieve the constraint.  

 
Similarly, Section 14.7 of Bonneville’s OATT provides, in relevant part, as follows with 

regard to curtailment of Non-Firm Transmission Service: 

The Transmission Provider reserves the right to Curtail, in whole or in part, Non-
Firm Point-To-Point Transmission Service provided under the Tariff for 
reliability reasons when an emergency or other unforeseen condition threatens to 
impair or degrade the reliability of its Transmission System or the systems 
directly or indirectly interconnected with Transmission Provider’s Transmission 
System.  
 
In addition, under LGIA Section 9.7.2, Bonneville can interrupt interconnection service 

for the following reasons:  

Interruption of Service.  If required by Good Utility Practice to do so, 
Transmission Provider may require Interconnection Customer to interrupt or 

                                                 
147  Section 9 of Bonneville’s OATT states: “Nothing contained in the Tariff shall be construed as affecting in 
any way the right of the Transmission Provider to unilaterally propose a change in rates, terms and conditions, 
charges or classification of service. The Transmission Provider may, subject to the provisions of the applicable 
Service Agreement under this Tariff, change the rates that apply to transmission service under such Service 
Agreement pursuant to applicable law.  The Transmission Provider may, subject to the provisions of the applicable 
Service Agreement under this Tariff, change the terms and conditions of this Tariff upon, and only upon, a 
determination by the Commission that (i) such change is just and reasonable and not unduly discriminatory or 
preferential, or (ii) such change meets the non-public utility reciprocity requirements pursuant to a request for 
declaratory order under 18 CFR § 35.28(e).  Nothing contained in the Tariff or any Service Agreement shall be 
construed as affecting in any way the ability of any Party receiving service under the Tariff to exercise its rights 
under the Federal Power Act and pursuant to the Commission’s rules and regulations promulgated thereunder.” 
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reduce deliveries of electricity if such delivery of electricity could adversely 
affect Transmission Provider’s ability to perform such activities as are necessary 
to safely and reliably operate and maintain the Transmission System. 
 
Bonneville’s Environmental Redispatch Protocol violates both the OATT and LGIA 

curtailment and interruption provisions, because transmission or interconnection service is 

interrupted in an unduly discriminatory manner (only for wind generators) and for reasons 

unrelated to reliability. 

D. The Commission Also Has Authority to Order Bonneville to Provide 
Interconnection Service Pursuant to FPA Sections 210 and 212 

 
In the event the Commission declines to order Bonneville to provide comparable and 

non-discriminatory transmission service, including interconnection service, pursuant to FPA 

Section 211A, Complainants further request the Commission direct Bonneville to provide 

interconnection service pursuant to FPA Sections 210 and 212(i).  Prior to EPAct 2005, the 

Commission had the authority to order Bonneville to provide interconnection service: “[t]he 

Commission shall have authority pursuant to section 210, section 824i of this title, section 824j 

of this title, this section and section 824l of this title, to (A) order the Administrator of the 

Bonneville Power Administration to provide transmission service and (B) establish the terms and 

conditions of such service.”148   

FPA Section 210 provides that, upon application of any “electric utility”149 the 

Commission may issue an order requiring: 

(A) the physical connection of . . .the transmission facilities of any electric utility, with 
the facilities of such applicant; 
 

                                                 
148  16 U.S.C. § 824k(i).   
149  “Electric utility” is defined as “a person or Federal or State agency . . . that sells electric energy.”  16 
U.S.C. § 796.   
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(B) such action as may be necessary to make effective any physical connection described 
in subparagraph (A), which physical connection is ineffective for any reason, such as 
inadequate size, poor maintenance, or physical unreliability, 
 
Each of the Complainants meets the definition of “electric utility” for the purposes of 

Section 210.  While interconnection has already occurred under the existing LGIAs between 

Bonneville and the Complainants, the Commission has authority under Section 210(a)(1)(B) to 

order “such action as may be necessary to make effective any physical connection . . . which is 

ineffective for any reason.”  This language would permit the Commission to find that Bonneville 

cannot unilaterally amend the LGIAs and order Bonneville to cease generation curtailments 

under the Environmental Redispatch Protocol in order to “make effective” the physical 

interconnections which have been made ineffective as a result of Bonneville’s actions 

implementing its Final ROD. 

Section 210(c), however, limits the Commission’s ability to order interconnection: 

No order may be issued by the Commission under subsection (a) unless the Commission 
determines that such order – 
(1) is in the public interest, 
(2) would – 

(A) encourage overall conservation of energy or capital,  
(B) optimize the efficiency of use of facilities and resources, or  
(C) improve the reliability of any electric utility system or Federal power 
marketing agency to which the order applies, and  

(3) meets the requirements of section 212. 

Section 212(c) provides that, before issuing a final order under section 210, the 

Commission shall issue a proposed order setting a reasonable time for the parties to agree to 

terms and conditions for carrying out the order, including the apportionment of costs between 

them and compensation or reimbursement reasonably due to any of them.  Any terms and 

conditions agreed to by the parties shall be subject to the approval of the Commission, and if the 

parties fail to agree, the Commission shall prescribe the terms and conditions of the final order. 
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1. Ordering Bonneville to Provide the Requested Interconnection 
Service Is In the Public Interest 

 
The Commission has determined that the availability of transmission and interconnection 

service, “as a general matter, enhances competition in power markets by increasing the power 

supply options of buyers and the power sales options of sellers and leads to lower costs to 

consumers.”150  In ordering the Tennessee Valley Authority to provide interconnection service to 

East Kentucky Power Cooperative, Inc. (“EKPC”), the Commission found that the request met 

the statutory criteria for an order directing interconnection under section 210(c) because the 

requested interconnection would: (1) enable EKPC to enlarge its membership and to optimize the 

use of system resources, (2) encourage the conservation of energy and capital by providing 

Warren Rural Electric Cooperative Corporation with access to more economical sources of 

power; and (3) optimize the use of existing facilities by allowing increased competition.151   

Bonneville’s Final ROD limits competition and limits the power supply options available 

within and outside the Pacific Northwest.  The Final ROD also unnecessarily raises wholesale 

power prices in the region.  By ordering Bonneville to cease implementing discriminatory 

curtailments and provide the requested interconnection service – transmission service in 

accordance with the terms and conditions of existing LGIAs – the Commission will act in the 

public interest to enhance competition and increase the power supply options for buyers and 

sellers. 

 

                                                 
150  Florida Municipal Power Agency v. Florida Power & Light Company, 65 FERC ¶ 61,125 at 61,615, reh'g 
dismissed, 65 FERC ¶ 61,372 (1993), final order, 67 FERC ¶ 61,167 (1994), reh'g denied, 74 FERC  ¶ 61,006 
(1996); Illinois Municipal Electric Agency v. Illinois Power Co., 86 FERC ¶ 61,045 at 61,176 (1999).  
151  East Kentucky Power Cooperative, Inc., 111 FERC ¶ 61,031 at P 38, n.24 (2005), order directing the filing 
of interconnection agreement, 112 FERC ¶ 61,160 (2005), final order directing interconnection, 114 FERC ¶ 61,305 
(2006). 
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2. Ordering Bonneville to Provide the Requested Interconnection 
Service Will Encourage Conservation of Energy and Capital and 
Enhance Efficiency 

 
The Commission has found that providing access to wind power will “encourage the 

conservation of energy and capital.”152  Bonneville’s Final ROD targets wind generation for 

discriminatory curtailment, and purports to unilaterally substitute Bonneville’s hydropower as a 

substitute for wind generation.  Granting the requested interconnection order would allow wind 

energy to access the system and to operate in accordance with the laws of supply and demand.  

Similarly, in requiring Bonneville to utilize legitimate market solutions, the Commission will 

optimize the efficiency of the use of facilities and resources, and facilitate sales between regions 

when such sales are economical.153  By ordering the requested relief, the Commission can both 

encourage conservation of energy and enhance efficiency.  However, the Commission need only 

find that the requested service meets one of these criteria in order to meet the requirements of 

FPA Section 210(c). 

FPA Section 211A was intended to require unregulated transmitting utilities to provide 

comparable, non-discriminatory and non-preferential transmission service,154 and to avoid the 

cumbersome process associated with requesting a transmission service order prior to EPAct 

2005.155  While Complainants maintain that FPA Section 211A provides the Commission with 

broad authority to remedy undue discrimination for both interconnection and transmission 
                                                 
152  Aero Energy LLC, 115 FERC ¶ 61,128 at P 16 (2006) (“We also find that the requested interconnection 
would encourage the conservation of energy and capital by providing the citizens of California with access to this 
wind power.”). 
153  Brazos Electric Power Cooperative, Inc., 118 FERC ¶ 61,199 at P 35 (2007) (“We find that ordering the 
requested interconnection and transmission service will optimize the efficiency of the use of facilities and resources 
because it will allow Brazos and Western Farmers to use Hugo Unit 2 to sell energy and ancillary services into both 
ERCOT and SPP and will allow the sale of energy and ancillary services from other generators between the ERCOT 
and SPP regions when it is economic to do so.”). 
154  Supra, n. 43. 
155  See, e.g., Order No. 890 at P 1296. 
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service, in the event the Commission disagrees, it has the ability to remedy Bonneville’s unduly 

discriminatory conduct related to interconnection service under FPA Sections 210 and 212. 

3. Bonneville’s Environmental Redispatch Protocol is Not Required In 
Order to Meet Fish and Wildlife Obligations 

 
 Complainants acknowledge that Bonneville has certain legal requirements regarding spill 

and water quality constraints.  Bonneville can meet these requirements, however, without 

implementing the Environmental Redispatch Protocol.  Bonneville has several commercial 

options, as discussed more fully below, which can alleviate any operational impacts associated 

with environmental restrictions.  Complainants’ contracts with Bonneville permit pro rata 

curtailment for reliability reasons, including, presumably, actual reliability issues that occur as a 

result of the need to comply with environmental restrictions.  It is not uncommon for 

environmental restrictions to impact the operation of generation facilities,156 but the need to 

operate within such restrictions does not provide transmission providers with an ability to 

abrogate contracts or engage in anticompetitive behavior. 

During periods of high water flows, when load is low and/or generation within 

Bonneville’s BAA is high, Bonneville has several options to minimize or avoid the possibility of 

exceeding requirements for TDG levels.157  In the event water levels are such that TDG cannot 

be kept within the required levels, Bonneville also has options to ensure its hydro generation is 

maximized, which can excuse TDG exceedance. 

                                                 
156 See, e.g., Midwest Independent Transmission System Operator, Inc., 109 FERC ¶ 61,157 at P 291 (2004) 
(accepting the Midwest Independent Transmission System Operator, Inc.’s Transmission and Energy Markets Tariff, 
including its System Supply Resource program, which must address the costs related to, and limitations enforced by, 
any applicable laws, regulations, orders, or settlements addressing environmental concerns); New England 2005 
Triennial Review of Resource Adequacy, ISO New England Inc. at 18-24, dated Nov. 29, 2005 (discussing the 
reliability impacts resulting from proposed fuel supply and environmental restrictions), available at:  
http://psc.ky.gov/pscscf/2007%20cases/2007-
00477/OCI%20Workpapers%20II/newengland_2005triennial_review.pdf.  
157  “Comments on the Draft Record of Decision on Environmental Redispatch and Negative Pricing Policy” 
submitted by Save Our Wild Salmon (March 11, 2011).  

http://psc.ky.gov/pscscf/2007%20cases/2007
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Bonneville’s options include: 

• entering into storage arrangements with entities in British Columbia, 

• entering into agreements with regional investor-owned utilities for displacement 

of thermal generation outside the Bonneville BAA, and 

• paying negative prices to induce wind generators to back down generation. 

 Sufficient load is often available within the Western Electricity Coordinating Council 

(“WECC”) area to enable Bonneville to fully load its hydro turbines if Bonneville is willing to 

execute transactions to incent required exports or voluntary curtailment of generation.  The facts 

surrounding Bonneville’s implementation of the Environmental Redispatch Protocol clearly 

demonstrate that Bonneville has chosen not to exhaust its options for avoiding violation of the 

TDG standards.  For instance, during the Environmental Redispatch event on May 18, 2011: 

• 2,900 MWs of export capability was available on the Southern Interties (AC and 

DC); 

• 1,100 MWs of export capability was available on the Northern Intertie; and 

• approximately 560 MW per hour of other generation was being imported from the 

East.158 

In only 31 days, Bonneville’s implementation of the Environmental Redispatch Protocol 

has unnecessarily and unlawfully curtailed thousands of MWh of wind generation.   

E. Bonneville Cannot Blame its Situation on Open Access 

Many utilities have to meet environmental requirements, and such requirements may 

change over time, necessitating changes in operations.  These operational issues should be taken 

into account when new generation interconnection or transmission requests are made, properly 

                                                 
158  See Affidavit of Stephen Swain, Attachment B. 
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studied by the transmission provider, and, when appropriate, addressed in the final agreements.  

In some cases, restrictions can affect generating resources and costs or losses of efficiency may 

occur.  Utilities must meet these requirements and properly allocate the costs associated with 

such efforts to power or transmission rates depending on the nature of the issue and the 

ratemaking rules that apply.  Bonneville is refusing to do this and instead attempting to 

unilaterally push the costs on wind generators in a manner that violates contracts and laws, in 

order to avoid increasing rate pressure for its power customers.   

In its Final ROD, Bonneville blames its voluntary open access tariff for the situation it 

now finds itself in, suggesting that the tariff has somehow allowed “unfettered” amounts of wind 

to interconnect to the Bonneville system.159  Yet in each case, Bonneville has evaluated the 

specific interconnection or transmission request and granted access to its system.  Bonneville 

acknowledges in its Final ROD that overgeneration conditions historically occur during the 

spring,160 so Bonneville must have been aware of this operational condition when it entered into 

its LGIAs and firm transmission contracts.161  Bonneville entered into these firm commitments 

and cannot now blame others for the operational situation in which it finds itself.  Bonneville 

was the entity with knowledge about the constraints, and the entity responsible for studying and 

evaluating its ability to reliably interconnect and/or transmit the wind generation.162  Bonneville 

cannot blame its tariff or the Commission’s open access rules for its own failure to anticipate and 
                                                 
159  Final ROD at 27-28. 
160  Id. at 9-10. 
161  Constraints on the Bonneville system are well known to all interested stakeholders.  For the past several 
years, wind generators and other market participants have engaged in ongoing discussions with Bonneville in an 
effort to proactively address expansion of the Bonneville system before a situation like the one at issue in this 
Complaint arose. 
162  See, e.g. BPA OATT sections: Section 19.1 (Notice of Need for System Impact Study), Section 19.3 
(System Impact Study Procedures), Section 19.4 (Facilities Study Procedures), Section 28.2 (Transmission Provider 
Responsibilities), 32.1 (Notice of Need for System Impact Study), 32.3 (System Impact Study Procedures), 32.4 
(Facilities Study Procedures), and Attachment C (Methodology to Assess Available Transfer Capacity); BPA pro 
forma LGIP sections: 6 (Interconnection Feasibility Study), and 7 (Interconnection System Impact Study).   
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properly address these environmental restrictions or the operational issues associated with high 

spring runoff levels.   

Complainants maintain that these environmental costs should be properly borne by 

Bonneville’s power customers, as required by the Northwest Power Act, and cannot affect 

existing interconnection or transmission service agreements.  But even if any restrictions on 

interconnection or transmission service may be appropriate, such restrictions must be mutually 

agreed to and cannot be unilaterally inserted into existing agreements.  If the Commission would 

not allow a public utility transmission provider to take such actions, then it cannot permit 

Bonneville to do so. 

It has been fifteen years since the issuance of Order No. 888, and for the past four years 

Bonneville has been going backward, away from open transmission access and competitive 

markets.  In Order No. 890, the Commission urged transmission customers to file an application 

for an order compelling an unregulated transmitting utility to provide transmission service that 

meets the standards of FPA Section 211A.163  Bonneville owns 80 percent of the transmission in 

the Pacific Northwest, and its transmission policies fundamentally impact all market participants.  

As this Complaint demonstrates, Bonneville’s Final ROD, and its transmission practices 

generally, are not comparable to the transmission services it provides to itself, and are unduly 

discriminatory and preferential.  It is not an understatement to say that the future of renewables 

development, open access and competitive markets in the Pacific Northwest depend upon the 

Commission’s action now to remedy undue discrimination both in the short-term, and in the long 

term.  FPA Section 211A(b)(2) applies the very same undue discrimination standard to 

unregulated transmitting utilities that it applies to public utilities, and if the Commission would 

                                                 
163  Order No. 890 at P 192. 
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not permit a public utility to engage in the curtailment practices Bonneville is engaging in, then it 

should not allow Bonneville to take such action. 

V. RELIEF REQUESTED 

Complainants request that the Commission: 

• Order Bonneville to immediately revise its curtailment practices to comport with 

the undue discrimination standards of FPA Section 211A and submit them in a 

compliance filing for the Commission’s approval within 60 days of the date of 

the Commission order; 

• Order Bonneville under FPA Sections 210 and 212(i) to abide by the terms of its 

interconnection agreements with Complainants by immediately ceasing these  

unduly discriminatory and preferential practices; and 

• Order Bonneville, pursuant to FPA Section 211A, to remedy its unduly 

discriminatory and preferential practices by filing an OATT for Commission 

approval within 120 days, and to maintain a Commission-approved OATT on 

file. 

In light of the fact that Bonneville has already begun curtailing wind under the Final 

ROD and Complainants are experiencing continuing harm under Bonneville’s Environmental 

Redispatch Protocol, Complainants request that the Commission grant this complaint on an 

expedited basis—within sixty (60) days if at all possible. 
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VI. Other Matters 

A.  Identification of Violation of Regulatory Requirement (18 C.F.R. § 
385.206(b)(1)). 

 
 Complainants have identified above the statutory and tariff violations committed by 

Bonneville.  Specifically, Bonneville has violated (1) the prohibition against non-comparable, 

unduly discriminatory or preferential service found in Order Nos. 888 and 890, as well as 

Section 211A of the FPA; and (2) the terms and conditions of Bonneville’s OATT and LGIAs 

with Complainants. 

B. Explanation of the Violation (18 C.F.R. § 385.206(b)(2)).  

 As described more fully throughout this Complaint, Bonneville, as a dominant 

transmission provider in the Pacific Northwest, is providing transmission and interconnection 

service that is not comparable to the service it provides itself and that is unduly discriminatory 

and preferential.  Further, Bonneville is using its transmission market power to unilaterally 

curtail competing generators whenever it desires to protect its power customers from costs it 

does not consider to be “socially optimal.” 

C. Economic Interest Presented (18 C.F.R. § 385.206(b)(3)). 

Absent Commission action to order Bonneville to provide transmission services to 

Complainants on terms and conditions that are comparable to those it provides itself and that are 

not unduly discriminatory or preferential, Complainants will not be compensated for the 

foregone energy sales, including the value of federal PTCs and state RECs.  Further, if the wind 

generation output has been sold under a PPA, the displacement costs may also include forgone 

revenue associated with lost generation, as payment under many PPAs is based on actual 

metered output from the wind generation facilities.  
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D. Financial Impact (18 C.F.R. § 206(b)(4)). 

Complainants are unable to accurately estimate the financial impact Bonneville’s 

Environmental Redispatch Protocol will have – in part because Bonneville has retained such 

broad discretion to exercise its redispatch authority – however, Bonneville estimates in its Final 

ROD the financial impact associated with lost PTCs and RECs for 2011 to be approximately $50 

million dollars.164 

E. Practical Impact (18 C.F.R. § 385.206(b)(5)). 

 The practical and other non-financial impacts associated with Bonneville’s 

Environmental Redispatch Protocol include inefficient market operation and participation, loss 

of confidence in markets and market operations, disincentives to develop renewable generation, 

frustration of the Obama Administration’s policies on variable energy resource development, and 

negative precedent that will enable Bonneville to continue to deviate further away from the 

Commission’s long-standing initiatives envisioned in Order Nos. 888 and 890. 

F.  Other Pending Proceedings (18 C.F.R. § 385.206(b)(6)). 
 

 The issues presented in this complaint are not pending in an existing Commission 

proceeding or a proceeding in any other forum in which the complainant is a party. 

G. Relief Requested (18 C.F.R. § 385.206(b)(7)).  

 Complainants have described the relief they are requesting from the Commission in 

Section IV of this complaint. 

H. Attachments (18 C.F.R. § 385.206(b)(8)). 

Complainants have attached, herein labeled as Attachments A-G, all attachments 

referenced within this complaint.    

                                                 
164  Final ROD at 20. 
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I. Other Processes to Resolve Complaint (18 C.F.R. § 206(b)(9)). 

Complainants have worked with Bonneville on these issues for more than a year.  Some 

of the Complainants have participated in meetings and discussion groups with Bonneville, and 

have submitted formal comments regarding the February 18, 2011, “Administrator’s Draft 

Record of Decision on Environmental Redispatch and Negative Pricing Policy.”  On May 26, 

2011, Complainants participated in mediation with Bonneville facilitated by the Commission’s 

Dispute Resolution Service.  Complainants have not contacted the Enforcement Hotline.  

Complainants believe this Complaint presents the most appropriate avenue for resolving this 

issue and is necessary to protect their rights. 

J. Notice of Complaint (18 C.F.R. § 385.206(b)(10)). 

 A form of notice is attached hereto as Attachment G. 

K. Requests for Fast Track Processing (18 C.F.R. § 385.206(b)(11)). 

As noted above, Bonneville has already begun curtailing wind under the Final ROD and 

Complainants are experiencing significant and continuing harm under Bonneville’s 

Environmental Redispatch Protocol.  As such, Complainants request that the Commission grant 

this complaint on an expedited basis within sixty (60) days if at all possible. 
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VII. Conclusion 

 Based on the foregoing, Complainants respectfully request that the Commission grant the 

relief requested in the Complaint. 

 

Respectfully Submitted, 

/s/ Lara L. Skidmore 
Lara L. Skidmore  
Karen J. Kruse 
TROUTMAN SANDERS LLP  
805 SW Broadway  
Suite 1560  
Portland, OR 97205  
Phone: (503) 290-2310  
Fax: (971) 238-1684  
lara.skidmore@troutmansanders.com  
 
W. Benjamin Lackey 
Christian G. Yoder 
Toan-Hao B. Nguyen 
Office of the General Counsel 
Iberdrola Renewables, Inc. 
1125 NW Couch Street 
Suite 700 
Portland, OR 97209 
Phone: 503-796-7000 
Fax: 503-478-6395 
 
Counsel For Iberdrola Renewables, Inc. 
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Dated:  June 13, 2011 
 Washington DC 

/s/ Joseph T. Kelliher   
Joseph T. Kelliher 
Gunnar Birgisson 
NextEra Energy Resources, LLC 
801 Pennsylvania Ave., NW 
Suite 220 
Washington, DC 20004 
Phone: 202-347-7082 
Fax:  202-347-7076 
 
Counsel for NextEra Resources, LLC 
 
 
 
 
/s/ Leslie A. Freiman 
Leslie A. Freiman, Esq. 
General Counsel 
Meredith Berger Chambers 
Associate General Counsel 
Horizon Wind Energy LLC 
808 Travis Street 
Suite 700 
Houston, TX 77002 
Phone: (713) 265-0350 
Fax: (713) 265-0365  
Leslie.Freiman@edpr.com  
Meredith.chambers@edpr.com 
 
Margaret A. Moore 
Jessica C. Friedman 
Van Ness Feldman, P.C. 
1050 Thomas Jefferson St., N.W. 
Washington, D.C.  20007 
Tel:  (202) 298-1800 
Fax:  (202) 338-2416 
mam@vnf.com 
jcf@vnf.com 
 
Counsel for Horizon Wind Energy LLC 

/s/ Jeffery B. Erb 
Dean S. Brockbank,  
Vice President and General Counsel, by 
Jeffery B. Erb,  
Assistant General Counsel 
PacifiCorp 
825 N.E. Multnomah 
Suite 600 
PORTLAND, OR 97232 
Phone: (503) 813-5029 
Fax: (503) 813-6761 
 
Counsel for PacifiCorp 
 
 
/s/ Joseph Condo 
Joseph Condo 
Vice President and General Counsel 
William Borders 
Deputy General Counsel 
Invenergy Wind North America LLC 
One South Wacker Drive 
Suite 1900 
Chicago, IL 60606 
Phone: (312) 224-1400 
Fax: (312) 224-1444 
 
Counsel for Invenergy Wind North America LLC 
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ATTACHMENT A 

 
COMPLAINANTS’ SAMPLE  

LGIA LANGUAGE  
 



Attachment A 

Complainants’ LGIA Language 

        Complainants’ contracts, as listed below, contain curtailment language that is identical or 
substantially the same as the language found in the Bonneville pro forma OATT, Standard Large 
Generator Interconnection Agreement, at section 9.7.2 "Interruption of Service."  In this section, 
Bonneville's pro forma language is identical to the Commission's pro forma language. 
 
 
Contracting Party            Bonneville Contract No. 
Big Horn Wind Project LLC, affiliate of Iberdrola Renewables, Inc.  05TX-11964 

Big Horn II Wind Project LLC, affiliate of Iberdrola Renewables, Inc.  10TX-14740 

Hay Canyon Wind LLC, affiliate of Iberdrola Renewables, Inc.   08TX-13441 

Juniper Canyon Wind Power LLC, affiliate of Iberdrola Renewables, Inc.  10TX-14739 

Klondike Wind Power, LLC, affiliate of Iberdrola Renewables, Inc.  06TX-12409 

Klondike Wind Power II, LLC, affiliate of Iberdrola Renewables, Inc.  06TX-12288 

Klondike Wind Power III, LLC, affiliate of Iberdrola Renewables, Inc.  06TX-12261 

Klondike Wind Power III, LLC, affiliate of Iberdrola Renewables, Inc.  06TX-12406 

Leaning Juniper Wind Power II LLC, affiliate of Iberdrola Renewables Inc. 10TX-14753 

Pebble Springs Wind LLC, affiliate of Iberdrola Renewables, Inc.   06TX-12356 

Star Point Wind Project LLC, affiliate of Iberdrola Renewables, Inc.  09TX-14511 

Windtricity Ventures, LLC, affiliate of PacifiCorp     06TX-12139 

Leaning Juniper Wind Power LLC, affiliate of PacifiCorp    05TX-11934 

Willow Creek Energy LLC, affiliate of Invenergy Wind North America LLC 08TX-13109 

Grays Harbor Energy LLC, affiliate of InvenergyWind North America LLC 06TX-12426 

Sagebrush Power Partners, LLC, affiliate of Horizon Wind Energy LLC  08TX-13725 

Arlington Wind Power Project LLC, affiliate of Horizon Wind Energy LLC 05TX-11935 

Wheat Field Wind Power Project LLC, affiliate of Horizon Wind Energy LLC 08TX-13477  

 
 



ATTACHMENT B 
 

AFFIDAVIT OF STEPHEN SWAIN 







ATTACHMENT C 
 

BONNEVILLE’S TRANSMISSION 
TARIFF ISSUES HANDOUT 



B O N N E V I L L E  P O W E R  A D M I N I S T R A T I O N

Conferring with customers on  
BPA’s transmission tariff
And reciprocity status from FERC

February 2011

Crews are extending a new transmission line 
through the heart of wind power country in eastern 
Oregon and Washington, thanks to an innovative 
new process called Network Open Season. The 
Bonneville Power Administration pioneered this 
approach to sift speculative placeholders from its 
clogged queue of new transmission requests and 
finance and build needed new transmission for  
wind farms and other generators.

Network Open Season works well for the Northwest. 
BPA appreciates the Federal Energy Regulatory 
Commission’s approval of Network Open Season 
and FERC’s praise for the process as a promising 
model to efficiently manage and study new requests 
for transmission service. As BPA continues to move 
forward with Network Open Season, however, 
questions remain about how the process can work 
routinely with the standard tariff FERC uses to 
ensure open access, non-discriminatory transmission 
service. For example, FERC’s standard tariff includes 
timelines that differ from those of Network Open 
Season. BPA must determine whether it can 
integrate Network Open Season with FERC’s 
standard processes in a way that preserves the 
benefits of Network Open Season for the agency  
and its customers.

As a government utility, BPA is not subject to  
the same FERC jurisdiction and standards applied  
to jurisdictional “public utilities” (essentially, 
investor-owned utilities) under the Federal Power 
Act. BPA voluntarily files its tariff with FERC to 
confirm that it substantially conforms or is superior  
to FERC’s national model. This is called seeking 
“reciprocity” status. 

Voluntarily filing its tariff with FERC is one way for 
BPA to demonstrate its strong commitment to open 
access, non-discriminatory transmission service.  
But there are other ways as well, and attempting to 
conform to FERC’s national model has created some 
difficulties for effective management of BPA’s 
transmission system.

Some BPA customers assert that the agency’s 
consistency with FERC’s national model is important 
to their own business needs. Some want to ensure 
that FERC has an opportunity to override BPA’s 
proposed changes to its tariff and that BPA makes 
changes to conform to the model tariff. Others 
suggest that reciprocity is necessary to assure that 
BPA maintains open access transmission. 

The federal Bonneville Power Administration provides 
three-fourths of the high voltage transmission in the Pacific 
Northwest.  BPA’s transmission customers include consumer-
owned and investor-owned utilities, independent power 
producers and power marketers across the Western United 
States, British Columbia and Alberta. 
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When polled, BPA customers disagree on how high  
a priority the agency should put on seeking 
reciprocity, compared to other regional priorities 
such as developing new wind integration tools. 
Some customers have expressed concerns about  
the amount of staff time and money BPA must  
spend to fully comply with FERC’s national model. 
BPA is also concerned about its ability to develop 
tariff terms and practices that work effectively for 
the region and that are consistent with the laws  
BPA administers.

BPA believes it needs an open, comprehensive 
dialogue with customers and stakeholders on a 
broad range of tariff issues before it decides whether 
to continue to seek reciprocity status. We seek to 
chart a course that will best:

• Promote the long-term welfare of our region’s 
economy and environment, given its unique 
environmental, transmission and power needs.

• Maintain open, non-discriminatory transmission 
access.

• Provide customers a high 
level of commercial 
certainty and predictability 
on the essential attributes 
of their transmission 
service.

• Maintain reciprocity  
status if that can be done 
reasonably and consistent 
with meeting the  
region’s economic and 
environmental needs.

• Ensure continuing 
consistency with BPA’s 
statutory obligations.

• Recognize the high value 
BPA places on its 
relationship with FERC. 

WhAT IS RECIPROCITy?
Open access transmission was established in 1996 
by the Federal Energy Regulatory Commission to 
provide uniform open, non-discriminatory access to 
transmission. FERC created a national tariff,* which 
is required of jurisdictional utilities and which 
includes the terms, conditions and descriptions of 
transmission services. 

The tariffs of government and consumer-owned 
utilities are not subject to FERC tariff approval 
under the Federal Power Act standards applicable  
to FERC jurisdictional utilities. They may voluntarily 
file their tariffs with FERC to seek approval for 
purposes of reciprocity. This is the only purpose for 
which a non-jurisdictional utility may file its tariff 
with FERC for approval under standards similar to 
those applicable to jurisdictional utilities. The 
jurisdictional utilities must give non-jurisdictional 
utilities with reciprocity status the same terms and 

* Known formally as FERC’s pro forma tariff.

BPA has wheeled other utilities’ power on its lines since the Eisenhower 
administration, and the region’s grid has grown through cooperative endeavors. 

Common Carriers
Combined NW Transmission Grid
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issues. To fully assess the impact of continuing to 
pursue reciprocity status, BPA conducted a 
comprehensive analysis of potential differences 
between FERC’s standard tariff and the agency’s 
tariff, practices and potential needs. The results 
suggest new areas where BPA’s tariff may need 
revision to fully reflect its current practices, follow 
emerging FERC direction, fulfill BPA’s direction 
from Congress and advance regional priorities. BPA 
has operated since 2007 without reciprocity status, 
with no significant consequences.

OUTSTANDING ISSUES
FERC raised several issues in its response to BPA’s 
2008 Order 890 filing, including requiring several 
new services. Here are issues FERC has raised:

Financial middleman for transmission resales: 
Buyers and sellers in the resale market for 
transmission on BPA’s system currently settle 
financial transactions among themselves, a process 
that has worked effectively for many years and 
appears to satisfy their needs. The market for resales 
on BPA’s system is thriving. More than 75 percent of 
all transmission resales nationwide from April 2007 
to December 2009 took place on BPA’s system.

conditions for use of their transmission lines that 
they give one another. 

If FERC does not take any action on an investor-owned 
utility’s tariff filing in 60 days, it is automatically 
approved. But there is no schedule for review of 
non-jurisdictional utilities’ voluntary filings, and 
response can take a year or more. 

How we got here
BPA voluntarily filed its open access tariff with FERC 
in 1996 and has consistently filed tariff revisions 
since. BPA’s tariff has always varied in places from 
FERC’s standard model, due to BPA’s central role in 
the Northwest’s hydroelectric system and terms of 
the agency’s authorizing legislation. BPA strives to 
achieve as much consistency with FERC’s tariff as 
possible, while adhering to duties Congress assigned 
specifically to BPA. 

Although FERC did not approve every element in 
BPA’s filings, in each case between 1996 and 2007, 
BPA conformed to FERC’s rulings and maintained 
reciprocity status. 

In 2007, FERC issued a revised tariff as part of its 
Order 890. It directed all jurisdictional utilities to 
refile their tariffs and invited non-jurisdictional 
utilities to do so. BPA worked with its customers and 
FERC to respond, culminating in a BPA tariff filing 
in 2008. In 2009, FERC denied BPA reciprocity unless 
BPA made certain changes to its tariff.

As with earlier filings, this new BPA tariff contained 
differences from the FERC national tariff. Many of 
the differences responded to BPA customer 
requests; others reflected BPA needs. While FERC 
approved changes BPA made to the standard tariff 
– deviations – it refused BPA’s request to omit 
several provisions of the standard tariff. BPA sought 
rehearing and said it might ask FERC to conduct a 
conference. In January 2011, BPA submitted a filing 
asking FERC to rule on BPA’s tariff without a 
conference.

BPA did not request a conference with FERC 
because BPA has identified a number of broader 

Differences delineated

BPA has gone through an extensive internal process  
to identify differences with the FERC tariff. These 
differences have been placed in three categories:

1) Issues that can be remedied within one year.

2) Issues for which it will take more than one year 
to implement fixes.

3) Differences in policy where BPA questions 
whether it is worth the effort and expense to 
comply with the tariff.

A list of all identified issues is found on page 12.  
The following sections discuss issues FERC raised  
on BPA’s 2008 tariff filing and some newly emerged 
concerns.
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FERC’s current tariff would require BPA to take on 
the role of a financial middleman for each resale 
transaction, receiving funds and making payments 
on behalf of buyers and sellers. This could encompass 
2,000 to 3,500 resale transactions a month, many 
involving multiple layers of resales among multiple 
parties. Serving as a middleman in this situation 
could be a complex and costly new role for BPA, 
which hosts many more transmission resale 
transactions than all other utilities combined. In 
addition, FERC asserted that buyers and sellers 
cannot be charged a fee for this service. BPA believes 
that customers who use this service should pay for 
its costs. 

Generation imbalance services: Generation 
imbalance services maintain system reliability by 
balancing differences between actual and scheduled 
generation. These services are especially important 
for variable energy resources such as wind. BPA has 
offered generation imbalance services to all generation 
resources in the BPA balancing authority area since 
2002. In Order 890, FERC required transmission 
providers to offer generation imbalance service to 
all generators located in their balancing authority 
areas as part of their tariff services. 

BPA’s tariff on this subject is under development.  
It may differ from FERC’s version to make BPA’s 
generation imbalance service consistent with any 
related BPA rate case decisions and to protect BPA 
ratepayers from becoming responsible for paying 
stranded costs, for example, costs of resources 
acquired to balance generators that then choose  
not to use those services. 

BPA believes its rates should assure that the costs  
of these services are borne by those who use them. 
BPA also believes that the limits of what we will 
provide should be set through our rate-making and 
contracting processes to keep those costs reasonable. 
We recognize that FERC’s view of this issue is evolving 
as well, and our differences, if any, may turn out to 
be modest. But for now, our assessment is based on 
differences that exist in adopted FERC policy.
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Wind power is booming 
Wind Generation Capacity in the  

BPA Balancing Authority Area

Most transmission resales in the U.S. occur on 
BPA’s system.  

Massive transmission resale market
U.S. Transmission Resales Reported to FERC

(April 2007 — December 2009)

BPA innovations* have significantly encouraged wind 
power development, with astounding success. More than 
3,300 megawatts of wind power have connected to BPA’s 
grid, with thousands more queued. 

* Such as: exempting wind from certain penalties, Network Open Season, 
Conditional Firm, Generation Imbalance Services. BPA is also testing 
the effectiveness of other innovative approaches, including intra-hour 
scheduling, customer self-supply of certain reserves and dynamic transfers. 
This graph shows sequential increases in capacity, based on date when 
actual generation first exceeded 50 percent of nameplate.
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Designating resources to serve specific loads: 
Utilities that take a certain kind of transmission 
service from BPA called network integration must 
assign or “designate” the power resources they 
intend to use to meet their loads. BPA sets aside 
transmission to carry power from those resources to 
the utility’s load. If a utility wishes to use a resource 
for another purpose, such as to make a sale to a 
third party, it must “undesignate” that resource, 
freeing up the corresponding transmission capacity 
to be sold to other users. FERC’s Order 890 requires 
utilities to change the designation every time use  
of a designated resource changes, even if only for  
an hour.

Most of these customers have designated their BPA 
power sales contract as their designated network 
resource. The BPA power sales contract is a sale 
from the federal power system as one interdependent 
system. Within any day or hour, depending on the 
weather, streamflows, fish requirements, wind 
patterns and numerous other factors, some or all  
of the power from any specific dam or combination 
of dams may provide power for different kinds of  
sales, back up fluctuations in wind power, and/or  
be sold as surplus power. Other utilities’ Columbia 
River system resources are also affected as all are 
operated in coordination with federal resources 
under the 1964 Pacific Northwest Coordination 
Agreement. Undesignating specific hydroelectric 
resources for periods of less than a year would be 
highly impractical for BPA and its customers. 

BPA requested a deviation from FERC’s tariff so that 
BPA and its network integration customers would 
not have to undesignate resources for periods of less 
than one year. FERC approved the deviation but 
requested more information. Therefore, we do not 
know whether FERC’s approval will stand.

Two types of a new service: Order 890 calls for 
two types of a new transmission service called 
conditional firm service, which can make better use 
of existing transmission. BPA included one type in 
its tariff and now provides more conditional firm 

service than any other transmission provider.* 
FERC asked BPA to add the second type, called 
system conditions conditional firm service. BPA 
customers have expressed very little interest in 
using this second form of conditional firm service, 
and BPA would have to incur significant costs to 
offer it.

Short-term sales windows: Some customers need 
transmission only for a short period, such as a day, 
week or month. BPA and some other utilities limit 
how far in advance customers can reserve this 

* See graph on page 10.

When everyone gets power from the same river, it’s best 
to work together. Water released from Columbia River 
headwaters dams spins power over and over on its way 
downstream. Because Columbia Basin hydro storage is 
limited (30 percent of an average year’s runoff), utilities and 
governments systemwide coordinate water releases for optimal 
system results. This increases net output by more than  
1,000 average megawatts, the average power use of Seattle.

No dam is an island
Columbia River Basin
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NEW ISSUES 
Since FERC denied reciprocity status for BPA’s  
tariff in 2009, BPA has not made additional filings, 
pending resolution of BPA’s Order 890 filing. 
Meanwhile, new concerns have been piling up.

Some of these new issues involve how to reconcile 
innovative regional practices that benefit customers 
with the more traditional approaches outlined by 
FERC. Some involve BPA’s statutory responsibilities. 
Others would require process changes, automation 
and/or tariff modification. Here are some of the 
more significant issues on BPA’s list. 

short-term service. In these cases, FERC’s tariff 
requires a “simultaneous window” approach to 
awarding service in which all requests that come in 
during a five-minute or other specified period are 
given equal priority. This contrasts with FERC’s 
standard first-come, first-served approach, where 
those with the fastest computers always go to the 
head of the line. BPA agrees with the idea of a 
“simultaneous window.” The question for our 
customers is, how high a priority is it to implement? 
It would take about a year and cost about $250,000  
to develop the necessary computer systems. We 
intend to move forward with implementation, but 
our timeline is uncertain.
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BPA’s Network Open Season approach to transmission line prioritization and financing has enabled BPA to propose new 
transmission to meet regional needs and integrate thousands more megawatts of wind power.

Growing the grid for the economy and green energy
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Study timelines for requests outside Network 
Open Season: BPA addresses most transmission 
requests through its annual Network Open Season. 
BPA understood that the opportunity for a customer 
to choose the traditional process under the national 
tariff was an important assumption behind FERC’s 
approval of Network Open Season, so BPA included 
an opportunity to “opt out” of Network Open  
Season in its tariff. Opting out of Network Open 
Season allows a requestor to follow the traditional 
FERC process. 

But, for a customer who has opted out, BPA does 
not expect it will be able to fulfill the time 
requirements for studies of its request specified  
in FERC’s tariff. FERC requires two studies, each  
of which must be completed in 60 days (120 days, 
total). Under Network Open Season, BPA considers 
all requests simultaneously to identify the best 
solutions for all. Unless an opt-out requestor is at 
the head of the queue, completing two studies 
within 60 days each, as required under the FERC 
procedure, would mean completing studies for all 
higher-queued requests in that timeframe as well. 
This is not feasible and would undermine the 
effectiveness of Network Open Season, because  
BPA currently dedicates experienced staff to 
conduct studies using that more efficient and 
effective approach.

BPA does not now offer an open season on intertie 
capacity, so FERC standard study timelines apply. 
BPA is not doing studies on requests for capacity  
on its California or Montana interties because BPA 
knows from past efforts that the multiple ownership 
and scale of intertie lines makes expansion a complex 
and costly undertaking requiring consensus among 
parties. An intertie open season is probably needed 
to examine potential expansion. 

Price cap for resales: In its Order 890 tariff, FERC 
made a change that temporarily allowed transmission 
service purchasers to resell to other buyers at a 
negotiated, uncapped price. FERC monitored and 

studied the resulting secondary market for capacity 
reassignments and, based on a little over two years’ 
worth of data, determined it was appropriate to 
permanently remove the price cap on resales of 
transmission capacity.

BPA participated in this experiment. In fact, most of 
the transmission resales nationwide during the time 
period occurred on BPA’s system. BPA supports 
reasonable price flexibility for transmission resales. 

However, based on first-hand experience in the  
West Coast Energy Crisis of 2000-2001, BPA remains 
cautious about completely uncapping resale prices. 
Electricity prices soared from tens of dollars to 
thousands of dollars per megawatt-hour during  
that crisis. In some cases, federal power was resold 
at prices substantially higher than its original 
cost-based rate. Given the potential for transmission 
congestion in the West, BPA believes some mechanism 
or “safety valve” should be in place to prevent the 
resale of federal transmission in a manner that 
harms consumers through exorbitant pricing. 

BPA believes it should take this position as part of  
its statutory charge to provide the lowest cost to 
consumers consistent with sound business 
principles. Language in BPA’s existing tariff may 
meet this need. 

Intra-hour scheduling: BPA supports intra-hour 
transmission scheduling to make more effective use 
of resources and to effectively integrate wind power 
and other variable resources. BPA launched a pilot 
project for 30-minute transmission scheduling last 
year and is working with two regional initiatives 
(ColumbiaGrid and the Joint Initiative) to pursue 
greater use of intra-hour scheduling. 

BPA may need a tariff revision for an upcoming 
phase of its 30-minute pilot project. However, 
FERC’s view of such a revision is uncertain given its 
recent Notice of Proposed Rulemaking on Variable 
Energy Resources, which calls for comprehensive 
15-minute scheduling.
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Priority access to federal transmission: BPA 
believes it is required by law to give federal power 
priority access to contractually uncommitted 
transmission capacity in certain instances. For 
example, BPA must give priority to deliveries of 
federal power to new BPA preference utility 
customers. This priority does not affect transmission 
capacity that is under contract to another customer. 

FERC standards require that service goes to those 
customers that are first in line. It does not provide 
for priority access. BPA believes its transmission 
tariff should reflect its statutory obligation to use 
federal transmission as Congress intended. 

Compliance with environmental laws and the 
Northwest Power Act: BPA must comply with 
federal statutes such as the Endangered Species Act, 
Clean Water Act and Northwest Power Act, which 

provide for the protection of fish and wildlife. For 
example, BPA is currently defining additional steps 
it may have to take to protect fish from high levels  
of dissolved gas in rivers during high water and 
wind conditions. BPA expects to issue a draft  
Record of Decision on the subject soon. For clarity, 
BPA’s tariff should explicitly reflect actions BPA may 
take to comply with environmental laws that may 
affect transmission. BPA expects to amend its tariff 
once the specifics of those requirements have been 
fully defined.

Requirements for posting available 
transmission capacity: BPA routinely posts on its 
website the available transmission capacity for each 
upcoming hour, day, week and year at 10 critical 
points on its network transmission system known as 
flowgates. Customers seeking transmission service 
can easily tell from the posted information and 

accompanying online tools 
whether sufficient capacity 
is available to accommodate 
their requests. This is an 
efficient means of sharing 
information, and customers 
appear satisfied with it.

FERC requires utilities to 
post the availability of 
transmission capacity for 
every transmission path  
that connects different 
balancing areas, plus some 
transmission paths within 
BPA’s network. For BPA’s 
large grid, this could mean 
posting up to 2 million paths 
each hour, day, week and 
year. Systems to collect and 
post such extensive data 
would be costly and do not 
appear to provide any 
meaningful additional 
information of use to 
customers.

More than power is at stake

Oregon

Idaho

R
iv

er
W

il l
am

et
te

Washington

Col umbia River

John Day

The Dalles

McNary

Chief 
Joseph

Hungry Horse

Ice Harbor

Lower
Monumental

Little 
Goose

Lower 
Granite

Dworshak

Montana

Libby
Albeni
Falls

Grand 
Coulee

Bonneville

Hells Canyon

Oxbow

Brownlee
Chum Salmon

Chinook Salmon

Steelhead

Sockeye Salmon

White Sturgeon

Bull Trout  

Priest Rapids

Wanapum

Rock Island
Rocky Reach

Wells

P
aci�c O

cean

Unlike thermal power plants, hydroelectric plants are one of many uses of a Northwest 
dam. Depending on their features, federal and non-federal projects are operated to 
protect fish, prevent floods, pump and provide irrigation and municipal water, support 
navigation and foster river recreation. All these uses can have a significant impact on the 
availability of hydropower and, in turn, Northwest transmission.
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Transmission curtailment priorities: When 
non-firm transmission schedules for the next hour 
exceed capacity, the national tariff requires 
curtailment on a pro-rata basis. All affected 
customers must then adjust accordingly. In the 
Northwest, the standard regional practice is to 
curtail these reservations according to a last-in, 
first-out approach with the most recent non-firm 
transactions curtailed first. This minimizes the 
number of schedules affected, providing for efficient 
and cost-effective market operation. BPA could 
work with other regional transmission providers to 
seek a unified tariff deviation to allow the current, 
efficient business practice to continue. Alternatively, 
Northwest utilities could change their practices to 
curtail all such transactions on a pro-rata basis.

Additional technical issues: There are a number 

of additional technical issues on BPA’s list of tariff 

terms to discuss with customers. A list of all issues 
identified to date is found on page 12.

WhERE WE GO FROM hERE
In the next few months, BPA will discuss all the 
above issues with its customers, as well as other 
tariff issues that customers bring to the table. 

BPA believes that it is important that its tariff 
accurately reflect its practices. Where necessary, 
BPA may revise its practices to comply with its tariff 
or revise its tariff to accurately reflect current 
practices. We want to say what we do and do what 
we say. Some of BPA’s practices today reflect 
common, effective regional industry practices that 
are not spelled out in the tariff. Others are unique 
practices that were developed as BPA resolved 
issues with customers. Finally, in some areas, BPA 

expects to change its 
practices as its priorities  
and resources allow.

In some cases, FERC’s 
national directions for 
investor-owned utilities  
may not work well for  
BPA, given the physical 
constraints of the Northwest’s 
interdependent hydroelectric 
system and BPA’s statutory 
directives. 

Given these issues, BPA  
and its customers must ask, 
what is the most productive 
course to meet regional 
goals of open access  
non-discriminatory service 
and effective use of the 
transmission system? 

Which direction would best 
keep costs low to consumers 
and protect the environment?

The Eastern U.S. features numerous power plants scattered through a relatively 
dense population. Short power lines criss-cross the region like a thick net. West of 
the Rockies, population concentrates in a few large urban areas, and much of the 
power comes from hydroelectric and coal plants hundreds or even thousands of miles 
away. This disparity presents transmission operators with different challenges, at times 
producing differences in optimal tariff terms.

A difference of geography
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BPA as a transmission  
management lab

In many ways, BPA serves today as a laboratory 
for transmission innovations. Network Open 
Season has resulted in commitments to provide 
transmission for more than 7,000 megawatts of 
power, more than half of it for wind projects.

In some cases, FERC has adopted BPA transmission 
innovations nationwide. 

For example, BPA worked with the American 
Wind Energy Association, FERC and others early 
in the last decade to develop conditional firm 
transmission service. This service allows wind 
generators and other customers to purchase 
transmission capacity that would otherwise not  
be available on a long-term basis because it is  
not available around-the-clock, 365 days a year.  
In some cases, conditional firm service has made  
it possible for new wind plants to begin selling  
their energy while they are waiting for new 
transmission construction to provide full-time 
capacity. Since 2009, BPA has identified and 
offered 1,200 megawatts of conditional firm 
service. 

In Order 890, FERC adopted tiered “energy and 
generator imbalance provisions similar to those  
in use by Bonneville.”  BPA had exempted wind 
projects from penalty charges for extreme 
deviations between their scheduled and actual 
output, recognizing that those penalties were 
designed for thermal power plants that have  
more control over their output.

Beginning in 2009, wind project owners and 
utilities in BPA’s service territory called on BPA  

to fund a Wind Integration Team to develop new 
technical solutions to managing large amounts of 
wind power in BPA’s transmission grid. This team 
successfully launched six pilot projects in 2009 and 
2010. Seven are in progress in 2011. Commenters 
universally call for more work in this area, faster. 
BPA also has been working closely with FERC on 
wind integration tools and techniques. 

This fertile innovation and collaboration among 
BPA, its customers and FERC could be affected if 
BPA must divert resources to achieve and maintain 
reciprocity status. 
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BPA has so far offered about 1,200 megawatts 
of conditional firm transmission service to wind, 
biomass and thermal generators and has sold about 
1,000 megawatts.

Stretching use of existing capacity
BPA Conditional Firm Transmission, 2009-2011
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Conferring with the region
BPA is committed to working openly and transparently 
with the Northwest to provide reliable, cost-effective, 
open access and non-discriminatory transmission 
service that best meets the region’s needs and fulfills 
BPA’s statutory requirements. 

BPA seeks to provide open access, non-discriminatory 
transmission service in ways that make full use of 
existing transmission capacity, support needed 
system expansion and maintain high reliability. BPA 
manages its investments to assure that these goals 
are met at the lowest possible cost to consumers 
consistent with sound business principles.

What are the region’s preferences for BPA’s direction 
on the issues described above and others customers 
may raise? Given the world of expectations and 
needs facing BPA’s transmission system, should BPA 
continue to seek reciprocity status from FERC? Or 
should BPA let that effort go for now and work with 
FERC as a non-jurisdictional utility that actively 
collaborates with FERC but does not seek or receive 
reciprocity status?

We invite discussion.

For more information
Reciprocity discussions to date, including 
comments: 

http://transmission.bpa.gov/Business/Rates_and_
Tariff/order890.cfm?page=relatedinfo

Tariff reciprocity issues materials dated  
Feb. 9, 2011:

http://transmission.bpa.gov/Customer_Forums/
tx_customer_forum/ 

Transmission Issues Chart:

http://transmission.bpa.gov/Customer_Forums/
tx_customer_forum/documents/transmission_
issues_chart.pdf 

Issue Paper:

http://transmission.bpa.gov/Customer_Forums/
tx_customer_forum/documents/
FinalReciprocityIssuesPaperFinal.pdf 
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What will work best next?
Sources of Electricity Supply  

in the Pacific NW in 2009

The Northwest Power and Conservation Council has 
called on the region to meet 85 percent of its additional 
power needs with energy efficiency over the next 
20 years. Much of this will have to come from improved 
transmission tools through the smart grid and demand 
response techniques, as well as improved integration of 
variable wind and solar power. how should Northwest 
utilities approach BPA’s transmission tariff to best 
support achieving these regional and national goals?

Source: NW Power & Conservation Council

http://transmission.bpa.gov/Business/Rates_and_Tariff/order890.cfm?page=relatedinfo
http://transmission.bpa.gov/Business/Rates_and_Tariff/order890.cfm?page=relatedinfo
http://transmission.bpa.gov/Customer_Forums/tx_customer_forum/
http://transmission.bpa.gov/Customer_Forums/tx_customer_forum/
http://transmission.bpa.gov/Customer_Forums/tx_customer_forum/documents/transmission_issues_chart.pdf
http://transmission.bpa.gov/Customer_Forums/tx_customer_forum/documents/transmission_issues_chart.pdf
http://transmission.bpa.gov/Customer_Forums/tx_customer_forum/documents/transmission_issues_chart.pdf
http://transmission.bpa.gov/Customer_Forums/tx_customer_forum/documents/FinalReciprocityIssuesPaperFinal.pdf
http://transmission.bpa.gov/Customer_Forums/tx_customer_forum/documents/FinalReciprocityIssuesPaperFinal.pdf
http://transmission.bpa.gov/Customer_Forums/tx_customer_forum/documents/FinalReciprocityIssuesPaperFinal.pdf
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Transmission Issues Chart
BPA Transmission Customer Forum

Feb. 9, 2011

B O N N E V I L L E  P O W E R  A D M I N I S T R AT I O N

DOE/BP-4268  •  February 2011

A D

1 2.2 & 17.7 Process/Automation 28 17.5 App. Response Timeline OATT Mod.

2 Section 6 Process 29 17.5 Opt Out Timeline OATT Mod.

3 19.9 & 32.5 Process 30 13.5, 15.2, 4(a), 17.5, & 
19.4 Intertie Studies OATT Mod.

4 Attach. C Process 31 13.6 & 14.7 Curtailment by LIFO OATT Mod.

5 Attach. L Process 32 13.8 & 14.6 Intra-hourly Scheduling Automation

6 18 C.F.R. Sec. 37.6 (e) Process 33 19.7 R/O of Partial Term Offers OATT Mod.

7 18 C.F.R. Sec. 37.6 (h) Process 34 18 C.F.R. S&CPs LT Offer Remainders OATT Mod.

8 18 C.F.R. Process 35 Order 890 & 18 C.F.R. ATC/AFC Posting OATT Mod.

9 Order 890 & PF OATT 
15.4c. Process/Automation 36 22.2 & Order 890 Netting for Redirects OATT Mod.

37 23.1 & Order 890 Price Cap Resales OATT Mod.

B 38 23.1 & Order 890 Financial Middleman Automation

39 Order 890                 Gen. Imb./ Schedule 9 OATT Mod.

40 TBD Priority Access to Transmission OATT Mod.

41 TBD ESA OATT Mod.

10 13.2 & 14.2 Automation 2012/8mo.

11 14.1, 14.5 & 14.7 Automation 2013/8mo. E
12 33.2 OATT Imp. 2011/ ?

13 13.6, 33.2 & 33.5 Automation 2011/ ?

14 Attach. K Process 2011/2-3yrs

15 18 C.F.R. Process 2012/2-3yrs

16 18 C.F.R.  Sec. 37.6 (b) Process 2011/1-2 yrs

17 S&CPs
Process/

Automation
2011/21mo.

18 Order 890 Automation 2013/6mo.

19 Order 890 Automation 2012/15mo.

C

20 6.1.2 & 16.2 OATT Mod.

21 17.2 OATT Mod.

22 29.2 OATT Mod.

23 Attach. J OATT Mod.

24
33.1, 33.6, 35.2 & 
35.3

OATT Mod.

25 Section 9 OATT Mod.

26 Attach E & I OATT Mod.

27 Attach. O OATT Mod.

Description of Issue Type of Change

Provide Systems Conditions for Conditional Firm

Redispatch All NT Resources

Conduct Non Discriminatory Redispatch

See Current Issues # 13

New Process Will Take Longer Than One Year                                                            
(Timeline estimates are subject to resource constraints and reprioritizations)

OATT Section Description of Issue

Type of Change

Conduct LT Firm Competitions (Renewal & Deferral)

Require Reciprocity Statement from Customers

Begin Posting Study Metrics Percentages

Stop Selling Unlimited Hourly Firm 
& Non-Firm

Allow Conditional Firm Resales & Redirects

Implement Simultaneous Windows

Type of 
Change

Timeline              
(Rough Est.)

Create ST Bumping Market

Type of Change Reference

See Current Issues # 3

See Current Issues # 4

See Current Issues # 1

Attachment K - Collect Customer Ten Year Forecasts

Collect Customer Generation Location & Capacity Data

Fix Broken Link for ATC Methodology Data

Attachment L - Meet LGIP Timelines

Post List of DNRs on OASIS

Begin Posting Data from SIS & SFS

Meet Deadlines for Posting Study Results

BPA Believes We Can Resolve Through Working With FERC

OATT              Section Description of Issue

Sign PTSA Exhibits Consistent with Contract

See Current Issues # 2

See Current Issues # 6

Collect Customer Redispatch Cost Data

Require Customers to Pay for Line/Load Studies

NT NOA/NOC - Include Missing Information

File Current Attach. M with FERC

Update Customer List

See Current Issues # 11

Post CBM Practices

Post ATC Calculation Data

See Current Issues # 5

See Current Issues # 12

See Current Issues # 7

See Current Issues # 14

Finalize Business Practices

See Current Issues # 10

See Current Issues # 9

See Current Issues # 8

Offer NF PTP Products Beyond Hourly

Potential OATT Modi�cations That Require Further Development

OATT              Section Reference

New Process Can Be In Place Within One Year

OATT* Section Type of ChangeDescription of Issue

Likely OATT Modi�cations

OATT Section Description of Issue
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BPA is working closely with its transmission customers on how 
best to respond to FERC tariff issues. This chart, used at a Feb. 9 
customer forum, lists:

A) issues BPA believes it can resolve within one year,

B) those for which more than a year would be needed to 
implement changes,

C) issues BPA believes it can resolve by working with FERC, 
and 

D) issues that likely would require tariff modification to achieve 
reciprocity status. 

Section E is a placeholder for additional issues customers may 
raise. BPA will continue to discuss these issues and any others 
raised by customers in further workshops this spring.

*Open Access Transmission Tariff
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OFFICIAL USE ONLY
May be exempt from public release under the

freedom of information act (5 U.S.C. 552),
exemption 2, circumvention of statue, as

determined by Dittmer Dispatch-TOD.
Do not duplicate, distribute, publish, or share

unless authorized by BPA.

BONNEVILLE POWER ADMINISTRATION 
SYSTEM DISPATCHERS’ 

STANDING ORDER NO. 216 
 
 

LIMITING WIND OUTPUT TO SCHEDULED VALUE 
 
 
 

Approved:          April 15, 2009  
Dittmer Dispatch Process Manager Date 

 
   

I. PURPOSE 
 
The purpose of this Dispatcher’s Standing Order (DSO) is to provide instructions on limiting 
wind generation to the amount scheduled when there is insufficient regulating capacity 
available to offset the over generation of wind, or if the over generation of wind is causing a 
path to reach or exceed its SOL.  
 
 

II. PROCEDURE 
 

A.  There are three methods for determining if over generation of wind is potentially 
affecting system reliability with regards to regulation capacity described below:   

 
1. The Hydro Duty Power Scheduler’s (Scheduler) determination that the system can 

not regulate down any more due to constraints on the river system.  
 

• When the Scheduler sees a constraint on the Federal Hydro system that may cause 
BPA to limit wind within the next two hours, the scheduler will set the wind 
warning flag.  This alerts the wind facility operators that there may be a limitation 
placed on them in the near future.  The wind facility operator is notified via ICCP, 
GenICCP or by viewing the status of the warning flag on the OPI external 
website.  The Scheduler will call the Generation Dispatcher after arming the 
warning and explain what is causing the constraint.  This flag will reset at the top 
of the hour so Scheduler will need to reselect if the warning is still in place the 
following hour. 

 
• When the Scheduler sees that the Federal hydro system is constrained, the 

Scheduler will call the Generation Dispatcher to request that the Generation 
Dispatcher limit wind output to the scheduled value.  The Scheduler will explain 
to the Generation Dispatcher the cause of the limitation. 
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2. The Generation Dispatcher seeing that the AGC system does not have down 
regulation available due to the on-control plants getting within 50 MW of their 
minimum generation capability.  If there is availability on other Federal hydro 
projects, the Scheduler can adjust the set up of the hydro system so the response of 
the BPA hydro is on plants with room to move.  Otherwise, limiting the wind 
generation is needed.   

 
• The Generation Dispatcher will see on the Powerhouse Data display that the 

plants on control have less than 50 MW available between actual output and 
minimum generation.  Until an alarm is created for this condition, it can be seen 
by an ACE of between +50 and +100 MW for a period of five minutes, at which 
time the Powerhouse Data display can be viewed and the down regulation 
calculated by subtracting the minimum generation from the actual generation for 
all plants on Auto response.  Another indication is a large wind Station Control 
Error and AGC going into Baseload assist mode.  If either of these two issues 
occur, the Generation dispatcher should call the Scheduler and have the Scheduler 
modify the basepoints of all the powerhouses if possible in order to make more 
down regulation available.  If this is not possible, the wind output must be limited. 
 

3. The RAS dispatcher determines that the over generation of wind is negatively 
affecting flows on a path to a point where some form of mitigation will be necessary.  

 
• When the RAS dispatcher determines that the overgeneration is causing a path to 

reach or exceed its SOL and the Scheduler cannot move the response of the 
FCRPS to correct the problem.   

 
Example:  If the wind is overgenerating by 400MW during a period when there is 
light load on the system and we are exporting to Canada, the North of Hanford 
S>N SOL could be exceeded.  Since Grand Coulee and Chief Joseph projects 
typically have up to 70% of the response, 400MW of wind over generation would 
cause Grand Coulee and Chief Joseph to back off their basepoints by 280MW, 
thus increasing the North of Hanford S>N flows.  If the Scheduler cannot move 
the response from Grand Coulee and Chief Joseph to the lower Columbia, the 
wind generation exacerbating the SOL problem can be limited to schedule.  

 
B. In order to limit wind for (1) and (2) above, the following steps are taken: 

 
1. Generation Dispatcher calls up the Misc Wind Generation BPA display (poke point 

from Miscellaneous Generation BPA display). 
 
2. Generation Dispatcher selects Limit Gen to Sched all Plants.  There is no 

confirmation message on this, once it is selected, the wind facilities are limited.  This 
will set the warning flag to deployed, so the web site is updated.  The wind facilities 
that are on GenICCP or with their operators on ICCP will receive this via the link and 
will send an acknowledgement that they have received the limitation.  More details on 
how each wind facility is notified are in section D below.  
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3. For the plants to be notified by phone, in order from largest positive Station Control 
Error (SCE) to smallest, notify the wind generators to limit their output to their 
scheduled value using the following verbiage:  “This is [state name], BPA Generation 
Dispatch.  BPA is requiring you to lower your generation to your scheduled value of 
XXX MW, effective immediately.  You can increase your generation in subsequent 
hours if the scheduled amount of generation for your project increases.” 

 
4. The manual limitation will remain in effect for a minimum of two hours, at which 

time the wind generators should have their schedules modified to match the actual 
generation of their project(s).  The electronic limitation will reset at the top of the 
hour as will the warning flag.  If the limitation needs to continue through the 
following hour, the Generation Dispatcher must re-select the Limit Gen to Sched All 
Plants on the Misc Wind Generation BPA display. 

 
5. Log the limitation including the wind facilities affected and reason for limiting wind. 

 
C. In order to limit wind for (3, path flows) above, the following steps are taken: 

 
1. Generation Dispatcher calls up the Misc Wind Generation BPA display (poke point 

from Miscellaneous Generation BPA display) 
 
2. For the wind facilities contributing to the path loading, in order from largest positive 

Station Control Error (SCE) to smallest, notify the wind generators to limit their 
output to their scheduled value using the following verbiage:  “This is [state name], 
BPA Generation Dispatch.  BPA is requiring you to lower your generation to your 
scheduled value of XXX MW, effective immediately.  You can increase your 
generation in subsequent hours if the scheduled amount of generation for your project 
increases.” 

 
D. How different wind facilities are notified: 

 
1. As of April 1, there are only two wind facilities that have been able to set up their 

systems to automatically receive the limit wind to schedule instructions.  These are 
Hopkins Ridge (Puget Sound energy via ICCP) and Biglow Canyon (Portland 
General via ICCP).  The remainder of the facilities will need to be notified by phone 
until the automation is complete.  All wind facilities have the opportunity to look at 
the external website to see when we are limiting or have set the flag to warn that 
limitations may be coming.  The website is located at url 
http://www.transmission.bpa.gov/Business/Operations/Wind/windlim.aspx   
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2. The other wind facilities will be electronically notified as follows: 

 
 Iberdrola:  Klondike 1, 2, 3 and 3a, Big Horn, Pebble Springs and Hay Canyon.  BPA 

component complete, Iberdrola software to be completed Spring 2009.  At that time 
they will be on GenICCP. 

 
 PacifiCorp:  Leaning Juniper and Goodnoe Hills:  BPA component complete, 

PacifiCorp needs until April 8 to install the rest of their software.  At that time they 
will be on ICCP. 

  
 White Creek Wind:  SCADA installation, there is not a time line for installing. 
 Arlington and Wheatfield:  SCADA installation without timeline for installing. 
 Stateline:  SCADA RTU – BPA work to be complete by Spring 2009. 
 Condon:  SCADA RTU – BPA work to be complete by Spring 2009. 
 Willow Creek:  SCADA RTU – BPA work to be complete by Spring 2009. 
 Tuolumne Wind:  SCADA RTU – BPA work to be complete by Spring 2009. 
  
 We do not have estimates on when the customer will be taking the RTU output into 

their operations center. 
 
 Nine Canyon:  SCADA installation, BPA work to be complete by Spring 2009.  

NOTE:  Until all the work is completed for Nine Canyon, they are not available for 
limitation even by phone due to the way they are distributed to four Balancing 
Authorities. 

 
 
III. DISCUSSION 
 

During the runoff during spring of 2008 and into the summer, there were multiple times that 
BPA ran out of down regulation on the Federal System.  The primary cause of this was over 
generation by the wind generators inside the BPA Balancing Authority Area.   
 
Due to the number of wind facilities that have been built in the BPA Balancing Authority 
Area, an electronic notification system was developed to assist Generation Dispatch in 
deploying the limit wind to schedule directive.  Prior to 2009, there were not enough wind 
entities in BPA to justify adding this capability, but now that there are 19 wind facilities with 
11 different operators, it would be almost impossible for the generation dispatcher to notify 
all of them within 10 minutes that they need to reduce their output to their scheduled value. 
 
Although we were aiming to have all of the facilities electronically notified by April 1, too 
many variables jumped up so we were not successful.  We did create the web page for the 
wind operators to see so they will know when the limit wind to schedule is in effect.  We are 
also working on an email notification that will automatically be sent for the warning 
notification as well as the limitation of wind output. 
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IV. HISTORY 
 

September 12, 2008:  This DSO was created to provide instructions on limiting wind 
generation to the amount scheduled when there is not regulating capacity available to offset 
the over generation of wind.   
 
March 13, 2009:  Added language for repositioning FCRPS prior to limiting wind, included 
SOL’S as a reason for limiting wind, and reformatted Section II. 
 
April 3, 2009:  Adding electronic notification as the primary method for dispatching wind to 
schedule. 
 
April 15, 2009: Updated section II.D.2. to change the date from April 15, 2009 to Spring 2009. 
 

 
 

Technical Approval:  for /s/ Bart McManus    April 15, 2009  
Manager, Technical Operations Date 

 
 

 
BMcManus:smr:2912:04/15/09 (W:\DSO\DS0’s Offical\200 series\DSO216.doc) 
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RESPONSE TO QUESTIONS AT TIPSC



 

Response to Questions RE: Tariff Section 9 
Posted June 18, 2008 

Page 1 of 4 

Response to Questions Raised at 
TIPSC Regarding Proposal to Modify 

Section 9 of Bonneville’s Tariff 
 
Bonneville’s proposed revision to section 9 of the Bonneville Tariff was discussed at the 9 June 
2008 Transmission Issues Policy Steering Committee (TIPSC).  The current Tariff language 
requires FERC approval before Bonneville can change its Tariff.  Bonneville proposes to revise 
this language to remove the requirement for FERC approval to instead allow Bonneville to 
unilaterally change the Tariff after a public process involving Transmission Customers 
(Customers) and interested parties. 
 
During the TIPSC meeting, participants asked Bonneville for additional information in three 
areas.  First, it was requested that Bonneville provide the exact language of section 9 as currently 
written and the proposed revised language.  Second, they wanted to know why section 9 was put 
in the Bonneville Tariff in the first place.  Third, they wanted to know what rights they are giving 
up and what recourse will be available to them, should they have a complaint in the future. 
 
Section 9 
 
Current language in the Bonneville Tariff: 
 

9 Regulatory Filings  

Nothing contained in the Tariff shall be construed as affecting in any way the 
right of the Transmission Provider to unilaterally propose a change in rates, terms and 
conditions, charges or classification of service.  The Transmission Provider may, subject 
to the provisions of the applicable Service Agreement under this Tariff, change the rates 
that apply to transmission service under such Service Agreement pursuant to applicable 
law.  The Transmission Provider may, subject to the provisions of the applicable Service 
Agreement under this Tariff, change the terms and conditions of this Tariff upon, and 
only upon, a determination by the Commission that (i) such change is just and reasonable 
and not unduly discriminatory or preferential, or (ii) such change meets the non-public 
utility reciprocity requirements pursuant to a request for declaratory order under 18 CFR 
§ 35.28(e).   

Nothing contained in the Tariff or any Service Agreement shall be construed as 
affecting in any way the ability of any Party receiving service under the Tariff to exercise 
its rights under the Federal Power Act and pursuant to the Commission’s rules and 
regulations promulgated thereunder.   

 
Proposed revision, with deletions indicated and new language underlined: 

9 Regulatory Filings  

The Transmission Provider may, subject to the provisions of the applicable 
Service Agreement under this Tariff, change the rates that apply to transmission service 
under such Service Agreement pursuant to applicable law.  The Transmission Provider 
may, subject to the provisions of the applicable Service Agreement under this Tariff, 
change the terms and conditions of this Tariff after conducting a public process in which 

Deleted: Nothing contained in the 
Tariff shall be construed as affecting in 
any way the right of the Transmission 
Provider to unilaterally propose a change 
in rates, terms and conditions, charges or 
classification of service.  



 

Response to Questions RE: Tariff Section 9 
Posted June 18, 2008 

Page 2 of 4 

Transmission Customers and other interested parties have an opportunity to 
review and comment on all proposed changes.  Such public process shall include the 
following: (i) at least one public meeting, with additional public meetings to be held as 
necessary and appropriate; (ii) a period of not less than 30 days after the conclusion of the 
public meeting process during which all Transmission Customers and other interested 
parties may file written comments with the Transmission Provider regarding the proposed 
changes; and (iii) written responses by the Transmission Provider to all written comments 
received, posted on the Transmission Provider’s web site.    

Nothing contained in the Tariff or any Service Agreement shall be construed as 
affecting in any way the ability of any Party receiving service under the Tariff to exercise 
its rights under the Federal Power Act and pursuant to the Commission’s rules and 
regulations promulgated thereunder.   

 
History of Section 9 
 
In 1996, FERC issued the pro forma Tariff and required all public utilities to adopt it as the terms 
and conditions for transmission service for all Customers.  Under section 9 of the Tariff, public 
utilities may unilaterally apply to FERC for a change in the Tariff.  If approved, the change 
applies to all Customers. 
 
Historically, Bonneville entered into bilateral contracts with Customers where each contract 
contained the terms and conditions of transmission service.  Bonneville could amend a contract 
only with the consent of the other party.  However, Bonneville also adopted the pro forma Tariff, 
with some deviations, in order to obtain reciprocity.  Recognizing that the Tariff must be free to 
grow and change over time, Bonneville also wanted the right to change the Tariff.  The 
Customers, however, were concerned about giving Bonneville, which was not subject to FERC’s 
authority, the right to unilaterally change the Tariff.  As part of the 1996 Final Transmission 
Terms and Conditions Proposal, Bonneville reached a compromise with its Customers under 
which Bonneville adopted its own version of section 9.1  Bonneville included a section 14 in its 
initial Tariff that provided:  
 

BPA may impose subsequent Tariff changes upon Customers who have executed 
Service Agreements only upon a determination by the Commission that the 
changes are just and reasonable, not unduly discriminatory or preferential, unless 
otherwise agreed in writing. Though not required to do so under law, BPA agreed 
to this as part of the Transmission Settlement.2 

 
Included in the Standard Form of Service Agreements was the following provision: 
 

Unless otherwise mutually agreed in writing by the parties, Bonneville may 
change the terms and conditions of the Tariff upon, and only upon, a 
determination by the Commission that such change is just and reasonable and not 
unduly discriminatory or preferential.3 

                                                           
1 Bonneville Power Administration, FERC Docket No. NJ97-3-000, Petition for Declaratory Order 

Regarding Transmission Terms, Conditions and Rates for Open Access Transmission Service (Dec. 
16, 1996). 

2  Id. at 27-28 (internal citation omitted). 
3  Id. at Attachment 2, Bonneville Power Administration Point-to-Point Transmission Service Tariff, 

TC-96-FS-BPA-02 at 64; Id. at Attachment 2, Bonneville Power Administration Network 
Integration Service Tariff, TC-96-FS-BPA-01 at 44. 

Deleted: upon, and only upon, a 
determination by the Commission that (i) 
such change is just and reasonable and 
not unduly discriminatory or preferential, 
or (ii) such change meets the non-public 
utility reciprocity requirements pursuant 
to a request for declaratory order under 
18 CFR § 35.28(e).
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In 2001 Bonneville held a second terms and conditions proceeding, in which it amended a 
number of Tariff provisions.  As part of that process Bonneville removed the above language 
from the service agreement and incorporated similar language in section 9 of the Tariff (this is the 
current section 9).  Thus, currently, even if the parties agree to a change to the existing Tariff, if 
FERC does not approve the change it will not take effect.  With the revised language, a public 
process involving the parties would replace FERC approval. 
 
Customer Recourse under the Revised Section 9 
 
There is one significant difference if Bonneville adopts the proposed revision of section 9 (or 
some variation thereof): Bonneville would have the right to amend the Tariff even if FERC did 
not approve the amendment.  However, Bonneville would be sacrificing reciprocity status by 
doing so, and therefore would not make such a change lightly. 
 
It is also important to note what would not change.  The following paragraphs summarize the 
status of Bonneville’s Tariff if it revises section 9: 
 

1. Bonneville would continue to file its Tariff with FERC.  (Although it should be noted that 
if FERC ever disapproves an amendment, and Bonneville adopts the amendment anyway, 
Bonneville will sacrifice reciprocity and therefore will have little reason to file Tariff 
amendments with FERC thereafter.)  In order to obtain safe-harbor status, the non-
jurisdictional Transmission Provider must file all amendments to its Tariff with FERC for 
approval.  Safe-harbor status means that, because FERC has approved your Tariff, public 
utilities know at the time you request service that you meet FERC’s test for reciprocity.  
Therefore, they must grant you open access transmission.  If you have not filed your 
Tariff with FERC, you are still entitled to reciprocity, that is, to open access service from 
public utilities, if your Tariff satisfies FERC’s standards.  However, because FERC has 
not approved your Tariff, public utilities have an opening to argue that your Tariff does 
not satisfy FERC’s standards. 

 
Removal or amendment of section 9 would not change this process; note that of the 20 
non-jurisdictional utilities that filed reciprocity Tariffs with FERC after the issuance of 
Order 888, only two retained a requirement for FERC approval of Tariff amendments.  
Therefore, it is important to separate the requirement of FERC approval from the FERC 
filing process itself.  FERC did not expect non-jurisdictionals to include in their Tariffs a 
requirement of Commission approval of amendments.  If Bonneville amends section 9 it 
can make a change before obtaining FERC approval if it wishes (or without FERC 
approval).  But if Bonneville wants to retain safe-harbor status, it will still have to file its 
Tariff with FERC and obtain the Commission’s approval. 

 
2. The process for protesting a proposed amendment to Bonneville’s Tariff will be 

unchanged (as long as Bonneville retains reciprocity).  If Bonneville continues to file 
proposed Tariff changes with FERC, any party can file a protest arguing that 
Bonneville’s proposed change does not meet the Commission’s reciprocity standards.  
The Commission would then make its decision just as it does today.  The difference is 
that even if FERC disapproved the amendment Bonneville could still adopt it.  However, 
Bonneville would have to be prepared to sacrifice safe-harbor status. 

 
3. The complaint process would also be unchanged (again, at least as long as Bonneville 

maintained reciprocity status).  Any Customer that believed Bonneville was not following 
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its Tariff could file a complaint at FERC.  If FERC agreed with the complaint, it could 
issue an order requiring Bonneville to follow the Tariff if it wanted to maintain 
reciprocity status.  That is the same order that FERC would issue today.  Today, all 
FERC can do in response to a complaint against Bonneville is threaten to pull reciprocity 
unless Bonneville adheres to its order.  FERC cannot order Bonneville to follow the 
Tariff.  Therefore, the removal or amendment of section 9 would not affect the remedies 
available to Customers.  

 
4. Amendment of section 9 also would not affect Bonneville’s current policy of following 

new FERC initiatives, such as Order 890.  Note that section 9 prohibits Bonneville from 
making changes without FERC approval.  It does not require Bonneville to amend its 
Tariff when FERC amends the pro forma Tariff, or even include any implication that we 
will do so.  It is irrelevant to that issue.  Therefore, the course Bonneville has followed 
regarding Order 890, in which Bonneville is adopting the 890 Tariff provisions to the 
greatest extent possible, would have been no different if section 9 were not in the Tariff.  
Likewise, Bonneville’s incorporation of various NAESB business practices in the Tariff 
has nothing to do with section 9. 

 
Customer Benefit Under the Revised Section 9 
 
Finally, Customers can benefit from the proposed amendment to section 9.  Today, if Customers 
support an amendment but FERC does not, Bonneville cannot change the Tariff.  For example, 
Order 890 prohibited NT Customers from designating system sales as Network Resources.  
Bonneville planned to request a deviation, which became unnecessary when FERC changed its 
position in Order 890A.  Had FERC not done so, it could have denied Bonneville’s request for a 
deviation, causing major problems for Bonneville’s NT Customers.  However, if Bonneville had 
already amended section 9, it could have allowed system sales to qualify as Network Resources 
even if FERC did not agree. 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

 
Iberdrola Renewables, Inc.; 
 
PacifiCorp; 
 
NextEra Energy Resources, LLC; 
 
Invenergy Wind North America LLC; 
and 
 
Horizon Wind Energy LLC 
 
                       Complainants, 
 
               v. 
 
Bonneville Power Administration 
 
                         Respondent. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)                         Docket No. EL11-___-000 
) 
) 
) 
) 
) 
) 
) 

 
NOTICE OF COMPLAINT 

 
June 13, 2011 

 
 Take notice that on June 13, 2011, Iberdrola Renewables, Inc., PacifiCorp, NextEra 
Energy Resources, LLC; Invenergy Wind North America LLC; and Horizon Wind Energy LLC 
(collectively, “Complainants”) filed a formal complaint against Bonneville Power 
Administration (“Bonneville”) pursuant to Sections 210, 211A, 212, 307, 308, and 309 of the 
Federal Power Act (“FPA”), and 18 C.F.R. § 386.206 (2010), requesting that the Federal Energy 
Regulatory Commission (“Commission”) use its authority under FPA Sections 210, 211A and 
212 to order Bonneville to provide transmission services on terms and conditions that are 
comparable to those under which Bonneville provides transmission services to itself and that are 
not unduly discriminatory or preferential. 
 
 Complainants certify that copies of the complaint were served on the contacts for 
Bonneville as listed on the Commission’s list of Corporate Officials. 
 
 Any person desiring to intervene or to protest this filing must file in accordance with 
Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 C.F.R. §§ 385.211 
and 385.214).  Protests will be considered by the Commission in determining the appropriate 
action to be taken, but will not serve to make protestants parties to the proceeding.  Any person 



wishing to become a party must file a notice of intervention or motion to intervene, as 
appropriate.  The Respondent’s answer and all interventions, or protests must be filed on or 
before the comment date.  The Respondent’s answer, motions to intervene, and protests must be 
served on the Complainants.   
 
 The Commission encourages electronic submission of protests and interventions in lieu 
of paper using the “eFiling” link at http://www.ferc.gov.  Persons unable to file electronically 
should submit an original and 14 copies of the protest or intervention to the Federal Energy 
Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20436. 
 
 This filing is accessible on-line at http://www.ferc.gov, using the “eLibrary” link and is 
available for review in the Commission’s Public Reference Room in Washington, D.C.  There is 
an “eSubscription” link on the web site that enables subscribers to receive email notification 
when a document is added to a subscribed docket(s).  For assistance with any FERC Online 
service, please email FERCOnlineSupport@ferc.gov, or call (866) 208-3676 (toll free).  For 
TTY, call (202) 502-8659. 
 
Comment Date: 5:00 pm Eastern Time on (insert date). 
 
     Kimberly D. Bose, 
     Secretary 
 

http://www.ferc.gov
http://www.ferc.gov
mailto:FERCOnlineSupport@ferc.gov


CERTIFICATE OF SERVICE  
 

 I hereby certify that on June 13th, 2011, I served the foregoing document upon each 

person designated on the official service list compiled by the Secretary in this proceeding.  

 

       /s/ Daniel P. Archuleta   
       Daniel P. Archuleta 
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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 

 

Iberdrola Renewables, Inc., et al. 

 

                       Complainants, 

 

                

 

Bonneville Power Administration 

 

                         Respondent. 

 

) 

) 

) 

) 

) 

)                         Docket No. EL11-___-000 

) 

) 

) 

) 

) 

) 

 

MOTION TO INTERVENE AND COMMENTS OF 

THE AMERICAN WIND ENERGY ASSOCIATION 
 

Pursuant to Rules 211 and 214 of the Federal Energy Regulatory Commission 

(“Commission” or “FERC”) Rules of Practice and Procedure,
1
 the American Wind Energy 

Association (“AWEA”) hereby moves to intervene and file comments in the above-captioned 

proceeding.   AWEA files these comments in support of the complaint filed by Iberdrola 

Renewables, Inc., PacifiCorp Energy, NextEra Energy Resources, Horizon Wind Energy, and 

Invenergy LLC (collectively, “Complainants” or “Complaint”) against the Bonneville Power 

Administration (“BPA”).
2
    

It would be hard to think of a clearer violation of the preferential treatment and undue 

discrimination standards than the facts of this case present:  BPA‟s use of its transmission system 

to break existing transmission contracts when such action benefits its own generation over 

competing generators and to control the price of energy for its customers.   We see no reason 

                                                 
1
 18 C.F.R. §§ 385.211, 214. 

2
 16 U.S.C. §§ 824e, 824v, 825e and 825h. 



    

   

2 

why the Commission should not require BPA, as with any other transmission provider, to honor 

its transmission contracts whenever it desires to “protect” certain interests from prices for power 

that it feels it should not have to pay.   In order to send a message that all transmission providers 

must provide transmission on a comparable basis and must adhere to their contracts, we request 

that the Commission grant the relief requested by the Complainants and declare that BPA‟s 

curtailment practices are unduly discriminatory and require it to revise its curtailment practices 

consistent with the requirements of the Federal Power Act (“FPA”).  

I. INTRODUCTION 

AWEA believes that the facts of this case are clear:  BPA has chosen to use its position as 

the controller of the region‟s transmission system to promote the economic interests of its 

primary power customers over the interests of its transmission customers.   In doing so, BPA has 

broken contracts with wind generators and seized their transmission rights, not to address 

reliability or environmental concerns, but out of apparently pure economic concerns—ensuring 

that its preference customers do not have to pay higher power prices.
3
   Fortunately, as discussed 

below, there are multiple means by which BPA could have satisfied its contractual, reliability, 

and environmental obligations without unduly discriminating against competing generators.    

During times of high hydropower generation, lower electric demand, and high wind 

generation, BPA‟s Environmental Redispatch and Negative Pricing Policies (“Redispatch 

Protocol”) allows wind generation contracts to be curtailed by BPA without any compensation to 

wind project owners.
 4

   In other words, this policy allows BPA to unilaterally breach wind 

                                                 
3
  BPA argues that “paying negative prices to displace renewable generation to ensure BPA‟s environmental 

responsibilities are met is neither socially optimal nor consistent with traditional principles of cost causation.”  

Redispatch Protocol at 12 (emphasis added).     
4
 BPA suggests that its Redispatch Protocol is not discriminatory because it also applies to thermal generation.   

Redispatch Protocol at p. 15.  However, under the Redispatch Protocol, wind generators would be the only 

generation type that BPA would likely have to affirmatively pay in order to induce them to back down and, 

therefore, the protocol has a disparate impact on wind generation (a disproportionate adverse impact).   
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energy contracts.  This creates a dangerous precedent with regard to the Commission‟s long-held 

support for the notion of the sanctity of contracts.
5
  BPA, like all providers, does not have the 

right to unilaterally change its delivery contracts with its customers and abrogate their 

transmission agreements.  To allow such a policy to stand could have a chilling effect on the 

sanctity of transmission contracts in the Pacific Northwest, as well as the nation as a whole, as it 

would create uncertainty for existing and prospective customers regarding their ability to deliver 

their energy.    

BPA‟s actions have already cost wind companies millions of dollars and will likely serve 

to stifle new investment in renewable energy in the Pacific Northwest.
6
  This directly undermines 

the Obama Administration‟s policy of promoting a robust renewable energy plan for the nation.   

Representative Earl Blumenauer recently stated:  “The actions that the Bonneville Power 

Administration has undertaken are in direct conflict with the stated renewable goals of the 

Department of Energy, the Obama Administration, many key energy policy leaders nationally 

and regionally, and at variance with what we‟ve attempted to do in the Pacific Northwest to grow 

this industry.”
7
  In addition, expressing similar concerns, Representative Ed Markey sent a letter 

to Energy Secretary Steven Chu earlier, stating: "[T] his action, if implemented, would 

economically impact current facilities and could lead to the cancellation of future wind projects 

in the region . . . [and] create enormous uncertainty at a time when the Obama administration is 

                                                 
5
 See, e.g., PacifiCorp v. Reliant Energy Services, Inc., 99 FERC ¶ 61381 at P 25 (2002) (“The Commission's long-

standing policy, consistent with a substantial body of Supreme Court and other judicial precedent, has been to 

recognize the sanctity of contracts.  Rarely has the Commission deviated from that policy, and then only in extreme 

circumstances.”).  
6
 We note that BPA has a statutory duty under the Northwest Power Act to facilitate the development of renewable 

resources within the Pacific Northwest.  See Pacific Northwest Electric Power Planning and Conservation Act 16 

U.S.C. § 839 (1980) (“Northwest Power Act”).
6
  

7
 Earl Blumenauer, Address at WINDPOWER 2011 Conference (May 23, 2011) (on file with AWEA). 
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promoting increased investments in renewable energy technologies."
8
   We also think it is 

important to keep in mind that BPA‟s actions harm adjoining regions, such as California.  In 

particular, BPA‟s substitution of renewable resources with its own hydro generation restricts 

those regions‟ ability to meet their renewable portfolio standards.   

The Commission is not powerless to remedy this issue just because BPA is a federal 

agency.  Indeed, in the Energy Policy Act of 2005 (“EPAct 2005”),
9
 Congress made sure that 

entities, such as BPA, are not sheltered from the Commission‟s jurisdiction to eliminate undue 

discrimination and protect competitive markets.
10

  Specifically, in section 211A of the FPA, 

Congress provided the Commission with the jurisdiction to eliminate undue discrimination by 

any entity, including federal power marketing agencies.   In short, section 211A applies an 

analog of the undue discrimination standard that is applicable to public utilities in section 205 of 

the FPA for non-jurisdictional entities and, as such, requires transmission service offered by non-

jurisdictional entities to be on terms and conditions that are comparable to those under which 

they provide transmission service to themselves and that are unduly discriminatory and 

preferential.  BPA‟s actions clearly violate these fundamental principles of comparable and non-

discriminatory transmission service.   

The Commission has also long held that transmission providers may only curtail their 

customers on a non-discriminatory basis to avoid reliability violations, but they cannot curtail 

                                                 
8
 Letter from Rep. Edward J. Markey, to Hon. Steven Chu, Secretary, U.S. Dep‟t of Energy (May 3, 2011), available 

at http://markey.house.gov/docs/chu_letter_05.03.11.pdf). 
9
 Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005). 

10
Indeed, if the Commission were to find that a public power entity, such as BPA, engaged in undue discrimination 

in providing transmission and interconnection service, based on section 211A, the Commission would have the 

statutory obligation to remedy the situation.  This is consistent with the interpretation of the provision by the 

Commission‟s then-General Counsel Cynthia A. Marlette in her March 2005 written responses to questions posed 

by the House Subcommittee on Energy and Air Quality: “The provisions in section 1231 of the Discussion Draft 

would provide helpful authority to ensure that non-public utilities provide non-discriminatory access to their 

transmission systems similar to the requirements currently imposed on public utilities.”  H.R. Ser. No. 109-1, at 226 

(2005) (Statement of Cynthia A. Marlette, General Counsel, Federal Energy Regulatory commission) (emphasis 

added). 
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customers simply because they don‟t like the prevailing market price of power.   Accordingly, 

BPA‟s curtailment practices also violate the terms and conditions of its Open Access 

Transmission Tariff (“OATT”) and its interconnection agreements with wind generators because 

they were not done for reliability concerns.    

AWEA respectfully requests that the Commission declare that BPA is violating its OATT 

and LGIA and that its actions are unduly discriminatory, contrary to the requirements of section 

211A of the FPA, and order BPA to revise its curtailment practices to comport with the 

requirements of the FPA and FERC‟s policies.   

II. COMMUNICATIONS  

The following persons (as indicated by a “*”) should be included on the official service 

list in these proceedings and should be served with all communications concerning this motion: 

 

Tom Vinson  

Michael Goggin 

*Gene Grace  

AWEA  

Suite 1000 

1501 M St NW 

Washington DC 20005  

(202) 383-2521  

ggrace@awea.org 

 

 

III. DESCRIPTION OF INTERVENOR 

AWEA is a national trade association representing a broad range of entities with a 

common interest in encouraging the expansion and facilitation of wind energy resources in the 

United States.  AWEA members include wind turbine manufacturers, component suppliers, 

project developers, project owners and operators, financiers, researchers, renewable energy 

supporters, utilities, marketers, customers and their advocates.   

mailto:ggrace@awea.org
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IV. MOTION TO INTERVENE 

AWEA requests that its Motion for Leave to Intervene be granted pursuant to Rule 214 of 

the Commission‟s Rules of Practice and Procedure.  AWEA and its members have a vital interest 

in ensuring that the Commission‟s policies properly promote wind generation development in the 

Pacific Northwest.  AWEA, thus, has a direct and substantial interest in the outcome of this 

proceeding that cannot be adequately represented by any other party.  

V. COMMENTS 

On May 13, 2011, BPA issued the Redisptach Protocol,
11

 which authorizes it to 

unilaterally curtail wind generation below scheduled levels and substitute its own hydropower in 

BPA‟s Balancing Authority Area (“BAA”), in order to avoid paying “negative prices” when the 

Redispatch Protocol is in effect.  In other words, under the Redispatch Protocol, BPA is free to 

order wind generation to shut down during certain high water events, allowing its own 

hydropower resources to be transmitted across a wind generators‟ firm transmission paths and 

delivered to the wind generators‟ loads.   Since May 18, 2011, BPA, pursuant to its Redispatch 

Protocol, has curtailed thousands of megawatt-hours of wind generation and taken transmission 

capacity to deliver hydropower to customers that have contracted to obtain wind power, costing 

wind generators millions.   BPA also has not changed the original e-Tag, depriving the receiving 

party of the renewable attributes it has purchased from the wind generator.
12

    

As the Complainants demonstrate, BPA has committed multiple violations of the FPA, its 

OATT, and its LGIA that all stem from its undue discrimination of curtailing wind generation in 

favor of its own generation.  Specifically, as discussed below, BPA‟s discriminatory actions 

contravene three distinct but related legal requirements:  (1) sections 210, 211A and 212 of the 

                                                 
11

 Administrator’s Final Record of Decision on Redispatch and Negative Pricing Policy (May  13, 2011), available 

at http://www.bpa.gov/corporate/pubs/RODS/2011/ERandNegativePricing_FinalROD_web.pdf. 

12
 Redispatch Protocol at 71.   
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FPA; (2) the provisions of its OATT; and (3) the terms and conditions of its LGIA.  Accordingly, 

the Commission should order BPA to cease its unduly discriminatory actions and provide 

transmission service that meets the Commission‟s statutory and regulatory standards.
13

     

A. BPA’s Actions are Unduly Discriminatory and Preferential under FPA Section 

211A 

 

BPA maintains in its Redispatch Protocol that it does not affect transmission rights and is 

only limiting the ability of a generator interconnected to its transmission system to generate.
14

   

BPA also argues in the Redispatch Protocol that transmission customers‟ rights are unaffected 

because the quantity of energy the transmission customer schedules is delivered using the 

customer‟s transmission rights.
15

    

The reality is that BPA is taking a generator‟s transmission rights and violating its firm 

commitments in violation of the FPA and the Commission‟s policies.   BPA is simply taking 

firm transmission service purchased by wind generators and using it to serve those generators‟ 

customers with BPA‟s hydropower instead.   BPA does not point to anything (nor could it) that 

suggests that it has the unilateral right to seize a transmission customer‟s firm transmission rights 

and use them to deliver its own energy to a wind energy customer‟s load when it does not like 

the prevailing market price.
16

   That is due to the fact that BPA‟s actions clearly violate the 

Commission‟s most fundamental principles of comparable and non-discriminatory transmission 

service.   Indeed, its actions patently discriminate against wind generation and are unjust, 

                                                 
13

 The Commission has long held that the central purpose of the FPA, OATT and LGIA is to eradicate undue 

discrimination.  See, e.g., Preventing Undue Discrimination and Preference in Transmission Services, 112 FERC ¶ 

61,299 at 1 (2005) (stating “the Commission issued Order No. 888 to remedy undue discrimination or preference in 

access to the monopoly owned transmission wires that control whether and to whom electricity can be transported in 

interstate commerce) (footnotes omitted); Cal. Indep. Sys., 112 FERC ¶ 61,009 at 181 (2005) (“The Commission's 

authority to require the addition of the pro forma LGIP and LGIA to the OATT derives from our findings of undue 

discrimination in the interstate electric transmission market that formed the basis for Order No. 888”).   
14

 Redispatch Protocol at 43.   
15

 Id. at p. 25.   
16

 Id. at 35.     



    

   

8 

unreasonable, unduly discriminatory and preferential.   

FPA Section 211A
17

 was intended to ensure that the Commission would require non-

jurisdictional entities, such as BPA, to provide non-discriminatory, open access on their 

transmission systems if they fail to do so.
18

  Specifically, section 211A‟s comparability standard 

requires transmission providers to provide transmission and interconnection service to others on 

terms and conditions that are comparable to the service it provides itself.
 19

   The Commission 

has acknowledged that it has the clear authority under section 211A of the FPA “to order [a] 

non-public utility to provide „open access‟ transmission service, i.e., service to all eligible 

customers.”
20

    

Since BPA does not subject its own generation or its own transmission to similar 

treatment as it does wind generation and its transmission rights (curtailing wind generation while 

explicitly protecting its own generation) under the Redispatch Protocol, it does not satisfy the 

comparability standard.  In light of the Commission‟s authority under section 211A, it should 

require BPA to provide transmission service, including interconnection service, on terms and 

conditions that are comparable to those it provides itself and that are not unduly discriminatory 

or preferential.   

 

 

                                                 
17

 In particular, FPA Section 211A(b) states: “[T]he Commission may, by rule or order, require an unregulated 

transmitting utility to provide transmission services (1) at rates that are comparable to those that the unregulated 

transmission utility charges itself; and (2) on terms and conditions (not relating to rates) that are comparable to those 

under which the unregulated transmitting utility provides transmission services to itself and that are not unduly 

discriminatory or preferential.” 16 U.S.C. § 824j-1(b). 

18
 In enacting Section 211A, Congress‟ stated intent was to allow the Commission “to require unregulated 

transmitting utilities to provide open access to their transmission systems.”  S. Rep. No. 109-78, at 49 (June 9, 

2005).   
19

 In the event the Commission declines to interpret FPA Section 211A to include interconnection service, we 

request that the Commission direct BPA to provide interconnection service pursuant to sections 210 and 212(i) of 

the FPA.   
20

 Order No. 890 at P 164.   
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B. BPA’s Actions are Inconsistent with the Requirements of its OATT 

 

 

We acknowledge that the OATT does permit BPA to “redispatch” a non-network 

customer‟s generation resources regardless of the context.  But, while the OATT permits the 

redispatch of a network customer‟s generation, it only allows the redispatch of a transmission 

provider‟s generation resources to maintain the schedules and reservations of transmission 

customers and does not allow that action to be taken for the curtailment of a customer‟s 

generation.
21

   Moreover, even in the case of a network customer‟s generation, any such 

redispatch must be for reliability reasons and must be done on a non-discriminatory basis.   

Nonetheless, BPA does not even suggest that its Redispatch Protocol is being implemented for 

reliability reasons.  Accordingly, BPA‟s actions provide for curtailment in a manner that violates 

the requirements of its reciprocity OATT.   

C. BPA’s Actions Are Inconsistent with its Interconnection Agreements 

 

 

 Contrary to its statements in the Redispatch Protocol, BPA does not have the contractual 

right to implement its Redispatch Protocol under the Large Generator Interconnection 

Agreement (“LGIA”).   Specifically, BPA does not have the right to unilaterally amend the 

LGIA to grant itself the authority to implement the Redispatch Protocol.  Since that agreement 

does not permit curtailment in accord with BPA‟s actions, BPA is clearly violating the terms and 

conditions of its LGIA.
22

    

 

 

 

                                                 
21

 See Section 33.2 of the OATT (addressing “reliability redispatch”).   
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D. BPA Could Have Chosen Non-Discriminatory Alternatives to Achieve its Goals 

 

 

BPA‟s curtailments have occurred without them exhausting other viable alternatives.  

The only explanation for that behavior appears to be that doing so conflicted with BPA‟s 

arbitrary “negative pricing” policy contained in the Redispatch Protocol—it did not want to pay 

those associated prices.
23

   Indeed, there are a number of alternative actions BPA could have 

taken (and still could) to alleviate the over-generation issue.
24

  For instance, BPA could have: (1) 

entered into arrangements with entities in British Columbia to take BPA‟s excess generation; (2) 

entered into agreements with neighboring utilities to take BPA‟s excess generation to displace 

their own thermal generation; (3) paid negative prices to induce wind and other generators to 

back down generation; and/or (4) BPA could have fairly compensated generators within its BAA 

for temporarily shutting down.  BPA has apparently not seriously considered these alternatives 

due to the costs it perceives associated with taking these steps.   In short, it appears BPA has 

taken the path of least resistance—curtailing wind generators at no cost to itself. 

VI. CONCLUSION 

WHEREFORE, for the foregoing reasons, AWEA respectfully requests that the 

Commission grant its motions to intervene, accept these comments into the record in this 

proceeding, and grant the relief requested herein. 

 

         Respectfully submitted, 

                                                 
23

 We note that to extent there are costs associated with paying negative prices, BPA would be acting consistent with 

the Northwest Power Act if it allocated those costs to its preference customers. 
24

 While we recognize that BPA has certain restrictions regarding spill and water quality, it could have met those 

requirements without implementing the Redispatch Protocol.  Moreover, to the extent environmental restrictions are 

relevant, they do not automatically provide BPA with an excuse to engage in anticompetitive behavior.   
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 By: _____/s/ _Gene Grace_   

             

 

Dated: June 13, 2011 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the foregoing document upon each person 

designated on the official service lists compiled by the Secretary in these proceedings. 

Dated at Washington, D.C. this June of 13, 2011 

 

                                                 

 


