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COMES NOW Governor Christine O. Gregoire, Energy Facility Site
Evaluation Council (“EFSEC”), Whistling Ridge Energy LLC, Skamania
County, and the Klickitat County Public Economic Development Authority
(collectively, “Respondents”) by and through its legal counsel set forth below
and jointly submit this answer to Friends of the Columbia Gorge, Inc. (“FOCG”)
and Save Our Scenic Area’s (“SOSA”) (collectively, “Petitioners”) objection to
the administrative record filed by EFSEC and motion to correct and “add to” the
administrative record (“Objection”).

L ARGUMENT

Petitioners’ Objection makes the following three requests: (1) the
administrative record should be combined into “one or a few,” searchable, Bates
stamped PDF files, (2) certain inadvertently “omitted” documents should be
included in the administrative record, and (3) documents attached to Petitioners’
Objection “that were cited, quoted, or otherwise referenced during the
proceedings below” should be added to the administrative record. As briefly
noted at the end of this answer, Respondents do not dispute Petitioners’ first two
requests. However, Respondents strongly dispute Petitioners’ third request and
begin by responding to that request.

A. This Court lacks authority to add the documents attached to
Petitioners’ Objection to the administrative record, and even if such
authority existed, this Court should decline to add documents that
were outside the administrative record reviewed by EFSEC and

Governor Gregoire.
Now, long after EFSEC and Governor Gregoire have completed their
review, Petitioners ask this Court to add additional documents to the record

because Petitioners “cited, quoted, or otherwise referenced” these documents
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during EFSEC’s review process. (Objection at 7.) The vast majority of these
new documents were never presented to EFSEC during its review process, even
though they were created well before EFSEC’s adjudicative process began. Parts
or all of somé of these documents were first attached to FOCG’s petition for
reconsideration in clear violation of EFSEC’s rules that petitions for
reconsideration be based on evidence in the record. See WAC 463-30-335(2).
Two other documents attached to Petitioners’ Objection were created affer
Governor Gregoire made her decision.

Petitioners missed multiple opportunities to properly include documents
created before EFSEC’s adjudicative hearing began in the administrative record.
Documents created after EFSEC’s adjudicative hearing are clearly outside the
record EFSEC and Governor Gregoire reviewed. Most importantly, Petitioners’
request clearly ignores the legal limits on this Court’s authority to add documents

to the record.

1. Neither RCW 80.50.140 nor Washington’s Administrative
Procedure Act (“APA”) authorizes this Court to add the documents
attached to Petitioners’ Objection to the administrative record.

This matter comes before this Court under RCW 80.50.140.
RCW 80.50.140(1) authorizes this Court to supplement the record if “there are
alleged irregularities in the procedure before the council not found in the record.”
See Residents Opposed to Kittitas Turbines, v. EFSEC, 165 Wn.2d 275, 301,
197 P.3d 1153 (2008) (superior court properly supplemented the administrative
record when petitioners alleged EFSEC’s chairman engaged in a conflict of
interest and .improper ex parte communications and exhibited bias). Here,
Petitioners have not alleged any irregularities in EFSEC procedure not found in

the record. Instead, Petitioners’ request is based solely on the claim that they
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themselves “cited, quoted, or otherwise referenced” these documents during
EFSEC’s review process. Consequently, RCW 80.50.140 precludes this Court

from adding the documents attached to Petitioners’ Objection to the

administrative record.

Even if RCW 80.50.140 did not foreclose this Court from supplementing
the record as Petitioners desire, there is no authority under the APA to add the
documents attached to Petitioners’ Objection to the administrative record.
Superior courts authority under the APA to add documents to an administrative
record is “highly limited.” Motley-Motley, Inc. v. Pollution Control Hearings
Bd., 127 Wn. App. 62, 76, 110 P.3d 812 (2005).

If the admission of new evidence at the superior court
level was not highly limited, the superior court would
become a tribunal of original, rather than appellate,
jurisdiction and the purpose behind the administrative
hearing would be squandered.

Under RCW 34.05.562(1), new evidence is admissible
only under highly limited circumstances. . . . Generally,
however, new evidence is inadmissible. When it is
admissible, it is admissible because it falls squarely
within  the  statutory  exceptions  listed in
RCW 34.05.562(1). R

Id. RCW 34.05.562(1) provides that: -

[t]he court may receive evidence in addition to that
contained in the agency record for judicial review, only if
it relates to the validity of the agency action at the time it
was taken and is needed to decide disputed issues

regarding:
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(a) Improper constitution as a decisioﬁ-making body or
grounds for disqualification of those taking the agency
action;

(b) Unlawfulness of procedure or of decision-making
process; or |

(c) Material facts in rule making, brief adjudications, or
other proceedings not required to be determined on
the agency record.

[Emphasis added.]

Petitioners’ Petition for Review does not implicate any of these three
enumerated issues. It does not allege that EFSEC was improperly constituted or
that any -of its members should be disqualified. It does not allege an unlawful
procedure or decision-making process. As EFSEC’s recommendation and the
Governor’s decision were both based on the record, the third issue enumerated in
RCW 34.05.562(1) is not applicable. Petitioners attempted justification for
adding these documents—i.e., “cited, quoted, or otherwise referenced during the
proceedings below”—is not listed in RCW 34.05.562(1). Consequently, this
Court lacks authority to add the documents attached to Petitioners’ Objection to
the administrative record, and this Court should deny Petitioners’ request.

2. Even if the law gave this Court discretion to consider adding the
documents attached to Petitioners’ Objection to the administrative
record, this Court should not indulge Petitioners’ attempt to rectify
their own evidentiary shortcomings.

As described below, Petitioners added documents to the administrative

record at each and every stage of EFSEC’s review process. Indeed,

Order No. 868 recognized that “this aggressively litigated proceeding appear[s]

to have set a record for length, volume, and number of issues addressed for a
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facility of this type.” (Rec. Doc. #2280 at 16.) After the adjudicative record
closed, Petitioners tried to rely on documents outside the record in direct
violation of EFSEC’s administrative rules. See WAC 463-30-230(2), 463-30-
310(2)(a), 463-30-335(2). Petitioners now ask this Court to add some of these
same extra-record documents and entirely new extra-record documents to the
administrative record. This Court should deny Petitioners’ request.

a. Statement of Material Facts Concerning EFSEC’s Review
Process

Petitioners have appealed Governor Gregoire’s approval, upon EFSEC’s
recommendation, of a Site Certification Agreement for the Whistling Ridge
Energy Project (the “Project”) in Skamania County, Washington. EFSEC’s
review consists of “[tJwo legally separate processes”: an adjudicative proceeding
and the environmental review required by the State Environmental Policy Act

(“SEPA”). (Rec. Doc. #1394 at 2.) In Order No. 854, EFSEC advised the parties
that:

[t]he purpose of the adjudicative record is not to provide
casual reading, where references to outside sources may
be common and appropriate. Instead, directly relevant
documents may be the subject of questions during the
adjudicative hearing and may be used and referenced in
drafting of briefs, orders and recommendations. Parties,
Council members and the Governor need to have them in
hand for reference as questions are asked and answered
and to understand the complete story of the witnesses.
The assumption [by FOCG and SOSA] that a complete
and organized record is unnecessary for complex
litigation is incorrect.
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(Rec. Doc. #1417 at 2.) EFSEC also has administrative rules governing the
admission of documentary evidence and the taking of official notice. See, e.g.,
WAC 463-30-310(2)(a) (documentary evidence shall be submitted to the other
parties “sufficiently in advance [of the adjudicative hearing] to permit study and
preparation of cross-exaﬁlination and rebuttal evidence”), WAC 463-30-230(2)
(requiring that parties be notified “before or during [the adjudicative] hearing” of
material sought to be officially noticed and “afforded an opportunity to contest
the facts and material so noticed”). |

As part of the adjudicative process, EFSEC conducted a land use
consistency hearing on May 7, 2009, and an adjudicative hearing on January 3-7,
10-11, and 20, 2011. (Rec. Doc. #2280 at 6, 8.) Both sides presented testimony
and other evidence during those hearings. At the conclusion of EFSEC’s
adjudicative hearing on January 20, 2011, Administrative Law Judge Wallis led
the parties through a detailed discussion of which documents were in and which
documents were out of the adjudicative record. (See Rec. Doc. #2110 at
1488:19-1516:19.) At the end of this discussion, Judge Wallis asked “Is there
anything further?” (Id. at 1516:14-15.) Hearing no response, he closed the
adjudicative hearing. (Id. at 1516:16-19.)

EFSEC subsequently issued Order No. 864, which addressed “the final
exhibit list” for the adjudicative proceeding that “governs the status of exhibits
from this point forward.” (Rec. Doc. #2163 at 1.) This final exhibit list appears
in the administrative record as Rec. Doc. #2166. The copy that was sent to |
Governor Gregoire appears in the record at Rec. Doc. #2352. Petitioners did not

object to the final exhibit list. (See Rec. Doc. #2170 at 1.)
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On May 20, 2011, the Council reopened the adjudicative record to receive
copies of visual simulations of the Project that EFSEC staff had made for
EFSEC’s May 2-3, 2011 site visit. (Rec. Doc. #2201.) EFSEC then “recloses the
[adjudicative] record.” Id.

In full compliance with SEPA and in cooperation with the United States
Department of Energy, Bonneville Power Administration under the National
Environmental Policy Act, EFSEC also issued a Draft Environmental Impact
Statement (“DEIS”) for public comment on May 24, 2010, conducted public
hearings on the DEIS June 16-17, 2010, and accepted written comments on the
DEIS until August 27, 2010 (extehded from the original July 19 deadline). (Rec.
Doc. #2255 at 2; Rec. Doc. #2279 at 4) FOCG and SOSA each submitted
comments on the DEIS. (Rec. Doc. #2252 at 634-638, 643-648, 765-862, 914-
1192, 1201-1202.) EFSEC’s responsible official under SEPA issued the Project’s
Final Environmental Impact Statement (“FEIS”), which contains responses to the
public comments, on August 12, 2011. (See Rec. Doc. #2251.)

On October 6, 2011, EFSEC issued Order No. 868 resolving contested
issues in the adjudicative proceeding. (Rec. Doc. #2280.) EFSEC then issued
Order No. 869, which considered “both Order No. 868 resolving adjudicative
issues and the FEIS” for the Project and recommended that Governor Gregoire
approve the Project, subject to certain conditions. (Rec. Doc. #2279.)

On October 27, 2011, Petitioners filed their petitions for reconsideration.
(See Rec. Doc. #2293, #2294.) To support an alleged error in Order No. 868,
FOCG’s petition for reconsideration cited the FEIS for another EFSEC-permitted
wind energy facilities (i.e., Kittitas Valley) and wildlife studies for two other

proposed wind energy facilities (i.e., Coyote Crest and Radar Ridge). (Rec. Doc.
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#2294 at 26-27 fn. 67, 69, 70.) However, these documents were not part of the
adjudicative record upon which Order No. 868 was based. (See Rec. Doc.
#2163.) FOCG also attached the followiﬁg documents to its petition for
reconsideration: (1) a Cowlitz-County Superior Court order (Id., Ex. A); (2)
Skamania County Ordinance No. 2011-03 and a corresponding staff “Agenda
Item Commentary” (/d., Ex. B); and (3) five pages excerpted from a Wyoming
permit for a wind energy facility (Id., Ex. C). None of these documents were part
of the administrative record.

Intervenor-Respondents Whistling Ridge Energy LLC, Skamania County,
and the Klickitat County Public Economic Development Authority timely
objected to Petitioners’ attempted reliance on these documents. (Rec. Doc.
#2315 at 3-5, Rec. Doc. #2310 at 12.)

On December 27, 2011, EFSEC issued Order No. 870 denying the
petitions for reconsideration. (Rec. Doc. #2321.) The only extra-record
document addressed in this order was the Cowlitz-County Superior Court order.
(See id. at 8 fn. 20.)

On December 29, 2011, Petitioners moved EFSEC to take official notice of
Skamania County Ordinance No. 2011-08 and the corresponding staff “Agenda
Item Commentary.” (Rec. Doc. #2331.) On January 6, 2012, EFSEC issued
Order No. 871 denying “the motion as being untimely. The [adjudicative] record
in this matter has been closed since May, 2011.” (Rec. Doc. #2353.) |

On March 5, 2011, Governor Gregoire approved the Project, as
recommended and conditioned by EFSEC. (Rec. Doc. #2361.)
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b. Skamania County moratorium ordinances and corresponding
staff commentaries should not be added to the administrative

record.
Petitioners request that seven Skamania County moratorium ordinances

adopted before EFSEC’s adjudicative hearing, two Skamania County moratorium
ordinances adopted after the adjudicative hearing, and one Skamania County
moratorium ordinance adopted after Governor Gregoire approved the Project be
added to the administrative record. Petitioners’ Objection does not even inform
this Court that the Objection’s exhibit containing these ten moratorium
ordinances also contains the corresponding staff “Agenda Item CommentarY” for
each ordinance nor does the Objection attempt to justify why these commentaries
should be added to the record.

Of the seven Skamania County moratorium ordinances adopted before
EFSEC’s adjudicative hearing began on January 3, 2011, two are already part of
the administrative record, which is why the parties’ briefing repeatedly addressed
the moratorium ordinances.! Petitioners never requested that EFSEC include the
staff commentaries for these two pre-hearing moratorium ordinances in the
record. Petitioners sciuandered their opportunities to include the other five pre-
hearing moratorium ordinances and seven staff commentaries attached to
Petitioners’ Objection, and this Court should decline Petitioners’ request that
these documents be added to the record.

Petitioners unsuccessfully tried to get the two moratorium ordinances

adopted after the adjudicative hearing into the record. FOCG attached Skamania

! During the adjudicating hearing, Petitioners offered and EFSEC admitted Skamania County Ordinance
2010-10. (See Rec. Doc. #2166 at 1.) EFSEC also took official notice of Skamania County Ordinance 2010-06.
(Rec. Doc. #1598 at 64:17-21, 67:9-12, 68:1-10.) Skamania County Ordinance 2010-06 and Skamania County
Ordinance 2010-10 appear as Rec. Doc. #1443 and Rec. Doc. #1631, respectively. '
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County Ordinance No. 2011-03 and the corresponding staff commentary to its
petition for reconsideration and asked that EFSEC take official notice of it (Rec.
Doc. #2294 at 9 fn. 21, Ex. B), even though WAC 463-30-335(2) requires that
petitions for reconsideration be based on “the evidence of record.” Petitioners
subsequently moved EFSEC to take official notice of Skamania County
Ordinance No. 2011-08 and the corresponding staff commentary. (Rec. Doc.

| #2331.) EFSEC denied that “motion as being untimely. The record in this

matter has been closed since May, 2011.”* (Rec. Doc. #2353.) Indeed, EFSEC’s
administrative rule regarding official notice provides that:

Parties shall be notified either before or during hearing,
or by reference in preliminary reports or otherwise, of the
material so noticed and the sources thereof, including any
staff memoranda and data, and they shall be afforded an
opportunity to contest the facts and material so noticed.
[Emphases added.]
WAC 463-30-230(2). EFSEC properly did not grant Petitioners’ request that it
take official notice of these two post-hearing moratorium ordinances and
corresponding staff commentaries, and this Court should decline Petitioners’
request that these documents be added to the record. .
The final moratorium ordinance attached to Petitioners’ Objection—
Skamania County Ordinance No. 2012-04—was adopted on May 22, 2012. This

is over two months affer Governor Gregoire made her decision in this

administrative record. There is no basis for adding an ordinance adopted, and

? Petitioners attempt to explain away this denial by noting that EFSEC “did not determine that the
document was irrelevant or inherently improper for inclusion in the record.” (Objection at 8 fn. 10.) This
rationale ignores that the adjudicative record was closed and that EFSEC had already denied the petitions for
reconsideration.
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corresponding staff commentary prepared, over two months after Governor
Gregoire approved the Project. This Court should deny Petitioners’ request to
add this moratorium ordinance and staff commentary to the administrative

record.

c. The Feb. 13, 2007 Cowlitz County letter concerning an entirely
different energy project should not be added to the
administrative record.

- Petitioners next desire to add a Feb. 13, 2007 Cowlitz County letter
concerning an entirely different energy project to this Project’s administrative
record. There is simply no basis for this request given that Petitioners again
missed their opportunities to present this letter to EFSEC during the proceedings |
below.

After the adjudicative hearing was complete, FOCG’s response brief on
land use consistency quoted a Cowlitz County Superior Court order and
requested that EFSEC take official notice of this order. (Rec. Doc. #2155 at 2-3.)
Order No. 868 rejected FOCG’s argument that relied on this order “as being
unsupported. The [Cowlitz County Superior Court] decision was not offered into
evidence during the hearing and no copies were provided to the Council or to |
other parties.” (Rec. Dec. 2280 at 10 (citing RCW 34.05.461, section (4) of
which requires that APA orders “be based exclusively on the evidence of record
in the adjudicative proceeding and on matters officially noticed in that
proceeding.”)).

FOCG then attached the Cowlitz County Superior Court order to its
petition for reconsideration (Rec. Doc. #2294, Ex. A), even though WAC 463-
30-335(2) requires that petitions for reconsideration be based on “the evidence of

record.” In denying the petitions for reconsideration in Order No. 870, the only
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extra-record document EFSEC addressed was this Cowlitz County Superior

Court order;

Friends also argues that a certification of consistency is a
decision requiring SEPA review under RCW 43.20C.030,
citing a superior court order in another proceeding.
Order 868 rejects this challenge as being unsupported.
The decision was not offered into evidence during the
hearing and no copies were provided to the Council or to
other parties. The Council nevertheless examined the
order and found it does not support Friends’ argument.
Indeed, given the lack of context (e.g., neither the
“opinion letter” to which the brief order refers, nor the
“defendants’ motions to dismiss” are included), and
references to statutes that do not exist (i.e., RCW
30.70C.020 and .040), it is not possible to divine any
meaning at all from the face of the court’s order. The
order makes no reference at all to RCW 41.21C.030.

(Rec. Doc. #2321 at 8 fn. 20 [Emphases added.].) Petitioners now seek to rectify
the “lack of context” EFSEC identified in Order No. 870 by asking that this
Court add the “opinion letter” to the administrative record.

Petitioners claim that adding this Feb. 13, 2007 Cowlitz County letter to
this Project’s administrative record will not prejudice the parties because “the
document was originally submitted to EFSEC, which is therefore charged with
knowledge of its contents; and the other parties have had copies of this document
since 2010.” (Objection at 9.) Apparently, Petitioners believe that they can force
EFSEC and the Governor to review all of EFSEC’s files for documents ‘that
might pertain to parties’ arguments. This belief is presented without legal
authority, and runs directly contrary to EFSEC’s direction in a pre-hearing order
that “Parties, Council members and the Governor need to have [directly relevant

documents] in hand for reference” during the review process. (Rec. Doc. #1417
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at 2.) Moreover, contrary to Petitioners’ assertion, Respondent Governor
Gregoire and Intervenor-Respondent Klickitat County Public Economic
Development Authority were not parties in the Drach v. Skamania County appeal
to the Columbia River Gorge Commission (See Rec. Doc. #1877 at 1, #1878 at 1,
#1879 at 1), and therefore never received a copy of this Feb. 13, 2007 Cowlitz
County letter in that proceeding. Finally, Petitioners had ample opportunity
during the adjudicative proceeding to properly include this letter in the
administrative record if they had so desired. As Petitioners squandered their
opportunities to present this letter to EFSEC during the proceedings below, this
Court should deny Petitioners’ request to now add this letter to the administrative

record.
d. The full Wyoming wind energy permit should not be added to
the administrative record.

There is no basis for this Court to add a 56-page Wyoming wind energy
permit to the record when this document was never presented to EFSEC or given
to the parties. Contrary to Petitioners’ assertion, “relevant portions” of this
document are not part of the adjudicative record. (Objection at 9.) This permit is
not identified on EFSEC final exhibit list. (See Rec. Doc. #2166). Furthermore,
it is dated July 18, 2011 (Objection, Ex. C at 54) but Order No. 871 stated that
EFSEC’s record closed in May 2011. (Rec. Doc. #2353.) FOCG simply
attached five pages excerpted from this Wyoming permit to its petition for
reconsideration and asked EFSEC to take official notice of those five pages.
(Rec. Doc. #2294 at 20, Ex. C.)

WAC 463-30-335(2) requires that petitions for reconsideration be based on
“the evidence of record.” WAC 463-30-230(2) requires that parties be notified
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“before or during [the adjudicative] hearing” of material sought to be officially
noticed and “afforded an opportunity to contest the facts and material so
noticed.” FOCG did not comply with either of these administrative rules when it
attached the five excerpted pages of the Wyoming permit to its petition for
reconsideration and EFSEC never took official notice of them. Petitioners seek
to add the full 56-page permit to the record in order “[t]o avoid any confusion
about the contents of the Wyoming permit” in this appeal. While this intent may
be laudable, Petitioners did not afford EFSEC or tﬁe Governor the opportunity to
review the entire 56-page permit. See Motley-Motley, 127 Wn. App. at 76 (“If
the admission of new evidence at the superior court level was not highly limited,
the superior court would become a tribunal of original, rather than appellate,
jurisdiction and the purpose behind the administrative hearing would be
squandered.”). This Court should deny Petitioners’ request.

e. The Kittitas Valley FEIS and wildlife studies for Coyote Crest
and Radar Ridge wind energy facilities should not be added to
the administrative record.

There is no basis for this Court to add the Kittitas Valley FEIS and wildlife
studies for Coyote Crest and Radar Ridge wind energy facilities to the
administrative record. FOCG’s petition for reconsideration alleged, among other
things, that Order No. 868 (termed the “Adjudicative Order” in FOCG’s petition
as opposed to Order No. 869, which FOCG’s petition termed the
“Recommendation Order”) erred in applying the Washington Department of Fish
and Wildlife’s Wind Power Guidelines. (See Rec. Doc. #2294 at 24-27, which
are attached to this answer as Exhibit 1.) To support this alleged error in Order
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No. 868, FOCG cited the 2007 Kittitas Valley FEIS and 2008-2009 wildlife
studies for the proposed Coyote Crest and Radar Ridge wind energy facilities.’
(Id. at 26-27 fn. 67, 69, 70.) FOCG’s petition for reconsideration did not request
that EFSEC take official notice of these cited documents. (See id.) Intervenor-
Respondents Whistling Ridge Energy LL.C, Skamania County, and the Klickitat
County Public Economic Development Authority timely objected to Petitioners’
attempted reliance on these documents that were outside the record. (Rec. Doc.
#2315 at 3-5, Rec. Doc. #2310 at 12.) Order No. 870 denying FOCG’s petition
for reconsideration did not address either FOCG’s citations to these extra-record
documents or Intervenor-Respondents’ objections. (See Rec. Doc. #2321.) Of
course, because FOCG’s petition for reconsideration had not requested that
EFSEC take official notice of these cited documents, there was no need for
EFSEC to address this issue in Order No. 870. Furthermore, FOCG’s attempted
reliance on these documents clearly violated EFSEC’s rules. See WAC 463-30-
230(2), 463-30-310(2)(a).

Petitioners assert that EFSEC implied that it had “thoroughly reviewed the
documents” FOCG cited in its petition for reconsideration because Chairman
Luce made a statement that the petitions for reconsideration did not present new

issues. (Objection at 12.) However, Petitioners’ characterization that EFSEC

> FOCG cited the “Coyote Crest DEIS” in its adjudication response brief for a claim concerning the
frequency of avian surveys. (Rec. Doc. #2189 at 21.) In contrast, FOCG’s petition for reconsideration cited the
“Coyote Crest FEIS.” (Rec. Doc. #2294 at 26 fn. 67.) Petitioners’ Objection seeks to add the a draft report in the
Coyote Crest FEIS. (Objection at 10.) However, the website provided in Petitioners’ Objection indicates that this
draft report is part of a DEIS. (/d at 10 fn. 15.) EFSEC’s rules require that documents be presented before or
during the hearing precisely to address such confusion. See WAC 463-30-230(2), 463-30-310(3)(a).

Petitioners’ Objection states that when citing the Coyote Crest and Radar Ridge studies and the Kittitas
Valley FEIS, FOCG’s petition for reconsideration provided the “website address” for these documents.
(Objection at 10-11.) This is simply not true. (See Rec. Doc. #2294 at 26 fn. 67, attached to this answer as
Exhibit 1.)
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must have “thoroughly reviewed” the cited documents when reconsidering Order
No. 868 directly conflicts with Order No. 871, which states that EFSEC’s
adjudicative record closed in May 2011 months before FOCG cited these
documents in its petition for reconsideration. (Rec. Doc. #2353.) Indeed, RCW
34.05.461(4) and WAC 463-30-335(2) require that EFSEC make its decisions on
evidence in the record, which is consistent with Chairman Luce’s statement
immediately after the statement upon which Petitioners rely that “[n]o basis has
been provided to justify any changes in the Council’s findings, conclusions, or
recommendations.”

i. FOCG’s improper citation to two documents outside the
adjudicative record—the Radar Ridge and Coyote Crest
wildlife studies—in a challenge to Order No. 868 does not
provide grounds to add these studies to the record now.

FOCG claims that the use of the Radar Ridge and Coyote Crest wildlife
studies in the FEIS for this Project provides a basis to add these two studies to the
administrative record. (Objection at 10-11.) However, this claim ignores that
FOCG cited these documents to support an assertion of error in Order No. 868.
(Rec. Doc. #2294 at 24-27.) Order No. 868 did “not consider the FEIS or its
supporting documents, except those specifically received on the record of the
adjudication.” (Rec. Doc. #2280 at 6-7.) Neither of these two documents were
part of the adjudicative record. (See Rec. Doc. #2166.) Both of these documents

could have been admitted to the adjudicative record if Petitioners had sought to

admit them during the adjudicative proceeding. In fact, the applicant’s wildlife

* Special Meeting Regarding Whistling Ridge Energy, LLC, Washington State Energy Facility Site
Evaluation Council, December 27, 2011, available at http://www.efsec.wa.gov/FILES/minutes/2011/12-27-
11%20WR%20Special%20Meeting%20Minutes%20Corrected%20Version.pdf.
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witness, Greg Johnson, addressed Coyote Crest and Radar Ridge in his pre-filed
testimony and during cross-examination. (Rec. Doc. #1563 at 33:21-34:17; Rec.
Doc. #1839 at 673:11-675:25 and at 696:7-8.) Petitioners extensively cross-
examined and recross-examined Mr. Johnson. (See Rec. Doc. #1839 at 618:13-
668:14, 735:2-737:19, 740:4-743:2.) EFSEC accepted Petitioners’ exhibits for
their cross-examination of Mr. Johnson in to the record. (See Rec. Doc. #1839 at
668:13-669:9; Rec. Doc. #2166 at 2.) These cross-examination exhibits appear
as Rec. Doc #1815, #1816, #1818. Petitioners squandered their opportunities to
properly introduce the Coyote Crest and Radar Ridge studies to the record.

Petitioners have not challenged the FEIS in this appeal. Thus, the only
reason for adding these two documents to the record would be to challenge
EFSEC’s decisions in connection with the adjudication. But EFSEC did not
consider these documents in connection with the adjudication, and this Court
should deny Petitioners’ request.

ii. Petitioners’ failure to introduce the 2007 Kittitas Valley FEIS
during EFSEC’s review process precludes adding this
document to the administrative record now.

Petitioners do not claim that the FEIS for this Project relied on the Kittitas
Valley FEIS. Instead, Petitioners claim, without citing any authority, that

because the Kittitas Valley FEIS “is an EFSEC document, EFSEC is charged

| with knowledge of its contents.” (Objection at 11.) Again, this claim is

presented without legal authority, and runs directly contrary to EFSEC’s
direction in a pre-hearing order that “Parties, Council members and the Governor
need to have [directly relevant documents] in hand for reference” during the
review process. (Rec. Doc. #1417 at 2.) It also completely ignores that this

document was completed years before EFSEC’s review of this Project began. If
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Petitioners had wanted to include this document in the record, they coxﬂd have
done so during the adjudicative proceeding, at a time when the parties could have
responded concerning its relevance and at a time when EFSEC could have
adjudicated its admissibility. Again, Petitioners missed their opportunities, and
this Court should deny Petitioners’ request.

B. This Court should order EFSEC to combine the administrative record
into a few, searchable, Bates stamped PDF files and order Petitioners
to pay the reasonable costs to do so.

The administrative record should be combined into a few, searchable,
Bates stamped PDF files. Doing so, however, will require that EFSEC expend
additional time and incur additional exﬁenses. Similarly, EFSEC will expend
additional time and incur additional expenses to include those documents that
were inadvertently “omitted” from the previously record filed with this Court.
RCW 34.05.566(3) obligates Petitioners to pay for this additional time and
expense. The Respondents respectfully requests that this Court order Petitioners
to pay EFSEC for the reasonable costs of completing the administrative record.
C. The administrative record includes the inadvertently “omitted”

documents identified in Petitioners’ Objection.

Respondents agree that the following documents are part of, and should
have been included in, the administrative record filed with this Court: (1) the map
referenced as Rec. Doc. #2095, provided it should be filed with this Court under
a separate cover and treated as a sealed record; (2) the two other maps that are
part of Rec. Doc. #2105; (3) existing transcripts and/or minutes from the 31
regular EFSEC meetings listed in Petitioners’ Objection; (4) the transcript of the
December 27, 2011 EFSEC special meeting; and (5) summaries prepared by

EFSEC staff of Petitioners’ petitions for reconsideration.
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II. CONCLUSION

For all the reasons set forth above, Governor Gregoire, EFSEC, Whistling
Ridge Energy LLC, Skamania County, and the Klickitat County Public
Economic Development Authority jointly request that this Court (1) deny
Petitioners motion to add those documents attached to Petitioners’ Objection to
the administrative record; (2) order EFSEC to include in the administrative the
inadvertently “omitted” documents identified in Petitioners’ Objection; (3) order
EFSEC to combine the administrative record into a few, searchable, Bates
stamped PDF files; and (4) order Petitioners to pay EFSEC for the reasonable
costs of completing the administrative record. |

DATED this 20" day of {)\e@jﬁfimhﬁf ~,zci2 , at Olympia, WA.

ROBERT M. MCKENNA
Attorney General ,‘
(/\W

KYLE J CREWMSBA #6786
Assistant Attorney General

Attorneys for Energy Facility Site
Evaluation Coun&ﬂ and Governor Gregoire

i G

L Timothy L. McMahan, WSBA #16377
Stoel Rives LLP

Attorney for Intervenor
Whistling Rldge Energy(%LC

\Mx

¢,. Susan Drummond, WSBA #30689

Attorney for Intervenor
Skamania County and Klickitat County
Public Economic Development Authority
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chance to review and comment on whatever changes might be made to the Project via
“micrositing.”

If the Council fails to require the submission of a micrositing plan prior to its
recommendation, then it should at the very least add the condition it recommends in its
Adjudicative Order, and should clarify the process it recommends for review and approval of the
micrositing plan and final proposed Project layout.* If the micrositing plan and/or final proposed
layout differ from the layout approved by any SCA, the interested public and expert agencies
must be given an opportunity to review and comment on the proposed changes. Accordingly, the

following language should be added as a condition of approval to any final SCA:

D. The Council should reconsider its findings, conclusions, and draft conditions
regarding wildlife resources.

The Adjudicative and Recommendation Orders make a number of errors regarding impacts
to wildlife resources. The Council should reconsider these portions of the Orders. In addition,
Friends requests several amendments to the Draft SCA to protect wildlife resources.

1. The Council fails to recognize that the WDFW Wind Power Guidelines and
Council rules encourage the avoidance of commercial forestland used by
sensitive-status and priority species.

The Council’s Adjudicative Order begins its discussion of wildlife impacts by finding that

wind development should be encouraged in commercial forestland, such as the Project site:

o Condition 1V.L..3 would require the future submission of a “final project layout plan.” Drafl
SCA at 28.
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The WDFW Guidelines for Wind Power Projects (Ex. 609¢!*!) recommend that
projects should be sited on highly disturbed and roaded areas with existing
transmission lines. (pp. 5 & 8 of Ex. 609¢), The Whistling Ridge Project is
consistent with that approach since it occurs on a tract of industrial timberland that
has been heavily disturbed for many decades and has an extensive road system and
an existing transmission line bisecting the project.

Order No. 868 at 24. The Council’s beginning premise misconstrues the WDFW Guidelines and
is contrary to the Council’s mandate and policy to avoid and minimize impacts to wildlife.
Friends asks the Council to reconsider this premise.

In order to avoid and minimize impacts from wind development, the WDFW Guidelines
direct wind developers to “[a}void high bird and bat aggregation areas, and areas used by
sensitive status species.” Ex. 6.09¢ at 5 (emphasis added). The Guidelines also *‘[e]ncourage the
protection of Priority Habitats and Species (PHS),” id., a policy reflected in the Council’s own
regulations, WAC 463-62-040(1) (“The council encourages applicants to select sites that avoid
impacts to any species on federal or state lists of endangered or threatened species or to priority
species and habitats.”). And contrary to the Council’s finding, the Guidelines provide that
facilities “should be” sited in disturbed areas and existing transmission corridors only as a
miﬁgation measure, when impacts are otherwise unavoidable. See id. at 8. In other words, even
disturbed lands should be deve‘Ioped only afier all attempts are made to avoid impacts to
sensitive-status and priority species.

Here, the proposed Project would negatively affect several sensitive-statug and priority |
species, including golden eagles, Vaux's swifts, northern goshawks, pileated woodpeckers, and

olive-sided flycatchers.*® Two priority species of bat, Keen's myotis and Townsend’s big-eared

* This citation and the next quoted citation should be Ex. 6.09¢.
¢ PEIS at 3-46; Order No. 868 at 25.

Reeves, Kahn, Hennessey & Elkins

FRIENDS OF THE COLUMBIA GORGE’S 4035 SE 52nd Ave.; P.O. Box 86100
PETITION FOR RECONSIDERATION - Portland, OR 97286
Page 25 _ Tel: 503.777.5473; Fax: 503.777.8566

Exhibit 1

Page 2 of 4




S O 0w N B W —

[ N S S 2 I S I S R L e e
L= e N e T o S e R o - S e 4 T - O B N

bat, may also use the area, id., though virtually nothing is known about potential impacts to these
species.”

Here, the Council’s duty to first avoid and minimize impacts before deciding whether this
is an appropriate site for a wind energy project is especially important. The flight patterns of at
Jeast two sensitive species place them at an elevated risk of collision. See, e.g., FEIS at 3-57
(noting that Vaux's swifts and olive-sided flycatchers were often, if not exclusively, documented
as flying within the rotor-swept zone, where the risk ofcqllision is greatest).

Furthermore, sensitive species arc found at the Project site in refatively high numbers as
compared to other sites, despite their overall low population levels in the State of Washington,
For example, the Applicant’s witness Gregory Johnson testified that the Whistling Ridge site has
a higher rate of use by olive-sided flycatchers than any other wind project proposed or approved
in the entire Pacific Northwest. Jan. 6, 2011 Tr. at 697:4-7. In fact, despite the presence of
commercial forestland at the proposed Coyote Crest and Radar Ridge wind facilitiels, no olive-
sided flycatchers have been documented at those other project sites,*” compared to the 27 olive-
sided flycatchers observed at Whistling Ridge.*® In addition, avian use studies for the Project

have already documented Vaux’s swifts 38 times more frequently®” and northern goshawks 14

w See Order No. 868 at 26: Ex. 31.00 at | 1:8—12 (testimony of Don Mclvor) (“Any stated affect
{sic] on [bat] populations, which are unknown, is purely conjectural.”).

“? Coyote Crest Final Environmental Impact Statement (“Coyote Crest FEIS™), Appendix C,
Tables | & 2 (Jan. 2009); Wildlife Baseline Studies for the Radar Ridge Wind Resource Area, Pacific
County, Washington: Final Report, April 15, 2008 - June 18, 2009 (2009), Table 10. The Whistling
Ridge FEIS cites and relies on both of these bird survey reports. FEIS at 3-287 (Table 3.14-1), 3-299.

“ Whistling Ridge FEIS at 3-57. :

* At the Whistling Ridge site, the mean numbers of Vaux’'s swifts observed per twenty-minute
survey, averaged across all seasons, was . 115 birds per survey. See Whistling Ridge FEIS Appx. C-4,
Table 4. By contrast, the average frequency of observations of Vaux's swifts at the Kittitas Valley, Desen
Claim, and Wild Horse facilities was only .003 birds per survey. See Kittitas Valley Wind Power Project
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times more frequently™ than at the Council’s previously approved wind facilities. Finally,
witness Johnson testified about the high relative occurrence of pileated woodpeckers at the
Whistling Ridge site compared to other sites. Jan. 6, 2011 Tr. at 697:13—15.

Rather than start from the premise that the Guidelines encourage development on land used
by these species, the Council should avoid impacts to these species as its beginning premise. The
Council should reconsider its findings and conclusions regarding whether Whistling Ridge is an
appropriate site for a wind energy project.

2, The Applicanf bears the burden to supply required information on avian

usage of the project site prior to the Council’s recommendation, which the
Applicant has failed to do.

The Council’s Adjudicative Order finds that
[aJpplicant’s wildlife studies comply with the requirements of the WDFW
Guidelines and WAC 463-60-362,1" Ex. 1.04r."”?! Other parties urged additional
measures that add little additional protection, and failed to discredit the validity of
the studies used in the application.
Order No. 868 at 38 (Finding/Conclusion No. 26).
First, this finding is based on the wrong standard of review. Intervenors do not bear a
burden to “discredit” the validity of the Applicant’s studies. Rather, “{t]he applicant has the

burden of demonstrating through its evidence that the Project meets the requirements of law,

11/

FEIS Environmental Impact Statement ("KV FEIS™), Appx. A, Table 2 (Feb. 1, 2007) (summarizing bird
occurrences for all three projects in Kittitas County).

™ Mean observations of northern goshawks at the Whistling Ridge site was .028 birds per survey.
Whistling Ridge FEIS Appx. C-4, Table 4, On average at the Kittitas County project sites, only .002
northern goshawks were observed per survey, KV FEIS, Appx. A, Table 2.

"' Friends assumes that the Council intended to cite WAC 463-60-332 (Natural environment ~
Habitat, vegetation, fish and wildlife), not WAC 463-60-362 (Built environment ~ Land and shoreline
use). The Council should correct the error.

7 Friends assumes that the Council intended to cite either Ex, 1.02r or Ex. 1.20r (involving
wildlife surveys) not Ex. 1.04r (involving a proposed mitigation parcel). This citation should be corrected.
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