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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of )
Application No. 2009-01 ) COLUMBIA RIVER GORGE
) COMMISSION’S STATEMENT
WHISTLING RIDGE ENERGY, LLC ) OF LEGAL ISSUES
)
)
)
WHISTLING RIDGE ENERGY )
PROJECT )
)

On August 4, 2009, the Energy Facility Site Efficiency Council (Council) ordered
intervenors to clearly state legal issues, state clearly the party’s position on the issue, and define
its legal argument clearly and concisely. The Council stated that it is particularly interested in
jurisdictional issues, but invites explication of other legal issues as well.

The Columbia River Gorge Commission (Commission) complies with this order to the
extent that it can do so without violating its’ responsibility under the Columbia River Gorge
National Scenic Area Act, the Columbia River Gorge Compact, and its administrative rules to
provide a fair appeal hearing in Friends of the Columbia Gorge, et al. v. Skamania County,
COA-S-09-01 (filed May 29, 2009), which is currently pending before the Commission and

involves legal issues relevant to the Whistling Ridge Energy Project. The appellants also include
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Save Our Scenic Area, which, like Friends of the Columbia Gorge are intervenors in this matter
before the Council.

The Commission sits in a quasi-judicial role in this appeal. The commission must
therefore not conduct outside research, subject itself to ex-parte communications and potential
conflicts, or take a position on any issue related to the matter before it until it disposes of the
appeal.

As of the date of this submittal, the Commission has received the appellants’ brief. The
appellants raise the following legal issues:

. Whether Skamania County’s Resolution adopting the certification of land use consistency

for the Whistling Ridge Energy Project is a land use decision appealable to the

Commission;
. Whether the Commission has jurisdiction to hear an appeal of the Resolution;
*  Whether the appellants have exhausted all of their administrative remedies; and
. Whether road improvements on the proposed haul route through the National Scenic Area

are prohibited by the Scenic Area Act and implementing regulations.

The respondents’ briefs in the appeal before the Commission are due August 16, 2009
and may raise additional legal issues.! Based on prior correspondence from Skamania County,
the Commission expects one or more of the respondents to raise the issue of whether the
Commission has jurisdiction to decide any legal or factual questions in a matter that is pending

before the Council.

! The Commission’s Counsel will be on vacation and out of telephone and electronic contact
August 17-21, 2009. The Commission thus cannot provide the Council with a list of the issues
that the Respondent’s raise in their briefing prior to the August 21, 2009 due date for this
statement of legal issues.
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The commission has set October 13, 2009 for oral argument in the appeal, and the
commission will issue a final written decision shortly after that date.

With this background, the Commission addresses the Council’s order:
Clear Statement of Legal Issues, Including Jurisdiction

The Commission limited its intervention in this Council matter to the legal question of
whether the Council has legal authority to include portions of the project within the National
Scenic Area in its adjudication process. That is, does the National Scenic Area Act, 16 U.S.C.
§§ 544-544p, permit the Council to review the portions of the project within the Columbia River
Gorge National Scenic Area for consistency with the National Scenic Area Act, the Scenic Area
Management Plan, and the Skamania County land use ordinance that administers the
Management Plan?

This is a jurisdictional question.
Commission’s Position on Legal Issue

The Commission is unable to provide the Council with its position on this legal issue
because the Commission expects it will need to address this or substantially related issues in
resolving the currently pending appeal noted above. As the Commission noted in its Petition to
Intervene, the Commission will be in a position to fully participate in assisting the Council to
resolve this legal question after it has disposed of the appeal, which at this time, the Commission
estimates would likely be in November, 2009.

The Commission urges the Council not to try to address this question without the
Commission’s assistance. This is a complex legal question, and the Commission and its legal

counsel have unique expertise in resolving potential conflicts between the Scenic Area Act,
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Columbia River Gorge Compact, Scenic Area implementing regulations, and requirements of
state law.
Clearly Defined Legal Argument

For the same reasons that the Commission cannot provide the Council with its position on
the legal issue it identified in its Petition to Intervene, the Commission cannot, at this time,

provide legal argument relating to its position.

th
RESPECTFULLY SUBMMITTED this ]2~ day of August 2009

A S

Jill Ar&;é, Execufive Director
Columbia River Gorge Commission

CERTIFICATE OF SERVICE

I certify under penalty of perjury that on this {3f~ day of August 2009, I served the
COLUMBIA RIVER GORGE COMMISSION’S PETITION TO INTERVENE by first class
mail, postage prepaid to all of the parties listed in the attached Service List as of 7-29-09:

Wanor_(ncdir]

Nancy Andx){ng, Administr;ti'e Secretary
Columbia River Gorge Comthission
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Service List

Whistling Ridge Energy Project Application No. 2009-01

EFSEC:
Allen J. Fiksdal Kyle Crews
EFSEC Manager Assistant Attorney General

Energy Facility Site Evaluation Council
905 Plum Street SE

P.O. Box 43172

Olympia, WA 98504-3172

Email: Allen.Fiksdal@commerce. wa.gov'
EFSEC@commerce.wa.gov

Phone: 360-956-2152
Fax: 360-956-2158

Office of the Attorney General
P.O. Box 40108
Olympia, WA 98504-0108

Email: KyleC@atg. wa.gov

Phone: 360-664-2510
Fax: 360-586-3593

Whistling Ridge Wind Power, Applicant

Jason Spadaro

Whistling Ridge Energy LL.C
P.O. Box 266

| Bingen , WA 98605

Email: jasons@sdslumber.com

Phone: 509-493-6103
Fax: 509-493-2535

Tim McMahan

Stoel Rives LLP

805 Broadway Street, Suite 725
Vancouver, WA 98660

Email: tlmcmahan@stoel.com

Phone: 503-294-9517
Fax: 503-504-8693

Darrel Peeples

Attorney

325 Washington Street NE, #440
Olympia, WA 98506

Email: dpeeples@ix.netcom.com

360/943-9528 ph
360/951-1124 fax

Counsel for the Environment

H. Bruce Marvin

Assistant Attorney General
Counsel for the Environment
Office of the Attorney General
P.O. Box 40100

Olympia, WA 98504-0100

Email: BruceM1@atg.wa.gov

Phone: 360-586-2438 M Tu'W
206-389-3840 Th F
Fax: 360-664-0229

' PLEASE NOTE: Allen Fiksdal new email address.

Whistling Ridge Energy Service List as of 7-29-09
Page 1 of 4




Department of Commerce

Department of Commerce
Tony Usibelli, Director
Energy Division

P.O. Box 43173

Olympia, WA 98504-3173

Tony.Usibelli@commerce.wa.gov*

360-725-3110 Ph
360-586-0049 fax

Alice Blado, Senior Counsel, AAG
Office of the Attorney General
P.O. Box 40109

Olympia, WA 98504-0109

aliceb(@atg.wa.gov

360-753-6216

Friends of the Columbia Gorge

Friends of the Columbia Gorge
522 SW fifth Avenue, Suite 720
Portland, OR 97204-2100

Gary K. Kahn

Reeves, Kahn & Hennessy
Attorneys at Law

P.O. Box 86100

Portland, OR 97286-0100

skahn@rke-law.com

503-777-5473

Nathan Baker, Staff Attorney
Friends of the Columbia Gorge
522 SW 5" Avenue, Suite 720
Portland, OR 97204-2100

Nathan@gorgefriends.org

503-241-3762

Save Our Scenic Area (SOSA)

Save Our Scenic Area
P.O. Box 41
Underwood, WA 98651

J. Richard Aramburu
Aramburu & Eustis, LLP

720 Third Avenue, Suite 2112
Pacific Building

Seattle, WA 98104-1860

rick@aramburu-eustis.com

206-625-9515 ph
206-682-1376 fx

Skamania County Public Utility District No. 1

Skamania County Public Utility District No. 1
Robert Wittenberg, Jr.

1492 Wind River Highway

Carson, WA 98610

509-427-5126 ph
509-427-8416 fax

? PLEASE NOTE: New email address for Tony Usibelli
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Skamania County Economic Development Council

Skamania County Economic Development
Council

Peggy Bryan

167 NW 2™

P.O. Box 436

Stevenson, WA 98648
pbryan@skamania-edc.org

509-427-5110 ph
509-427-5122 fax

Skamania County Agri-Tourism Association

Skamania County Agri-Tourism Association
P.O. Box 100

Underwood, WA 98651

info@scaassn.org

Isa Anne Taylor, WSBA # 37977
7751 Baseline Drive
Mt. Hood, OR 97041

isa@isaannetavlor.com

541-905-1950 ph

Association of Washington Business

Association of Washington Business
Chris McCabe

1414 Cherry St. SE

P.O. Box 658

Olympia, WA 98501

chrism@awb.org

360-943-1600 ph
360-943-5811 fax

Seattle Audubon Society

Seattle Audubon
Shawn Cantrell
8050 35™ Ave NE
Seattle, WA 98115

Shawnc@seattleaudubon.org

206-523-4483 ext 15 ph

Columbia River Gorge Commission

Jill Arens, Executive Director
Columbia River Gorge Commission
P.O. Box 730

White Salmon, WA 98672

arens@gorgecommission.org

509-493-3323 ph
509-493-2229 fax
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Port of Skamania County

Port of Skamania County
John McSherry, Manager
P.O. Box 1099
Stevenson, WA 98648

509-427-5484 ph
509-427-7984 fax

City of White Salmon

City of White Salmon
David Poucher, Mayor
P.O. Box 2139

White Salmon, WA 98672

509-493-1133 ph
509-493-1231 fax

Klickitat County Public Economic Development Authority

Klickitat County Public Economic Development
Authority

Michael Canon, Executive Director
MS-CH-26

127 West Court

Goldendale, WA 98620

509-773-7060 ph
509-773-4521 fax

Klickitat and Cascades Tribes of the Yakama Nation

Klickitat and Cascades Tribes of the Yakama
Nation '

c/o Wilbur Slockish, Jr.

P.O.Box 84

Wishram, WA 98673

541-993-4779 (cell)
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