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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of

Application No. 2009-01 Application No. 2009-01

WHISTLING RIDGE ENERGY, L.L.C. MOTION TO CONSOLIDATE
INTERVENORS’ PARTICIPATION IN
ADJUDICATIVE PROCEEDINGS

WHISTLING RIDGE ENERGY

PROJECT

COMES NOW the Applicant, Whistling Ridge Energy, LLC, by and through its
attorneys of record Stoel Rives, LLP and Darrel L. Peeples and pursuant to the authority
contained in RCW 34.05.443(2)(c) and 80.50.040, and WAC 463-30-091, -092, and further
upon the pleadings and materials on file and of record herein, moves the Washington Energy
Facility Site Evaluation Council (“Council”) for a conditioned order granting Friends of the
Columbia Gorge (“FOCG”) aﬁd Save Our Scenic Area (“SOSA”) Petitions for Intervention,
subject to the Applicant’s reservation of its right to address and seek, during the pre-hearing
conference or at other appropriate junctures, limitations on the scope of Intervenors’
participation in issues involved in this proceeding.

I. RELIEF REQUESTED

FOCG and SOSA’s Petitions for Intervention should be granted on the condition that

their petitions be consolidated and that their interests and participation be represented by a

single lead.
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By this motion, Applicant is not waiving and hereby reserves its right to address and
seek, during the pre-hearing conference or at other appropriate junctures, limitations on the
scope of Intervenors’ participation in issues involved in this proceeding.

II. STATEMENT OF AUTHORITIES

EFSEC is authorized to act in accordance with rules it promulgates under the
authority granted at RCW 80.50.040(3). In accordance therewith, intervention is authorized
by EFSEC regulation at WAC 463-30-091: “[o]n timely application in writing to the council,
intervention shall be allowed to any person upon whom a statute confers a right to intervene
and, in the discretion of the council, to any person having an interest in the subject matter and
whose ability to protect such interest may be otherwise impaired or impeded.” The
Washington Administrative Procedure Act (WAPA) is in accord. See RCW 34.05.443(1).
Qualifying intervenors’ participation in administrative adjudicative processes may be subject
to cqnditions, including an order “[r]equiring two or more intervenors to combine their
presentations of evidence and argument, cross-examination, discovery, and other
participation in the proceedings”. RCW 34.05.443(2)(c). Similarly, WAC 463-30-092
provides that “[i]ntervenor status may also be conditioned upon allowance of other parties to
act as lead parties, where appropriate.”

1. LEGAL ARGUMENT

Intervention is given broad procedural latitude. The ability to intervene in an action is
not unlimited, however. It is incumbent upon the adjudicative body to ensure that the
participation of numerous intervenors not “unduly delay the proceedings or prejudice the
rights of existing parties”. WAC 463-30-092. Insofar as the interests of various parties are
closely aligned, conditioning their participation upon allowance of other parties to act as lead
counsel is contemplated by EFSEC. Id.

The interests of SOSA and FOCG are not simply closely aligned - they are exactly

identical in both content and appearance. Other than the names of the two entities, the
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Petitions of the two intervening parties are identical in every substantive recitation contained
in each petition.

1. Identification of the Petitioners is identical.

“SOSA [Friends’] membership includes [thousands of citizens] residents and
landowners who reside within and near the Columbia River Gorge National Scenic Area.
SOSA’s [Friends’] members recreate, hike, view wildlife, hunt, fish, own land, farm and
work in areas that would be affected by the Whistling Ridge Energy Project.” See Save Our
Scenic Area and Friends of the Columbia Gorge’s [in brackets] Petitions for Intervention, at
1.1 — Identification of Petitioner.

2. Statement of Interest in the Proceedings is identical.

“Friends’ [SOSA’s] mission is to protect and enhance the [environmental] resources
[and scenic values] of the Columbia River Gorge and surrounding lands. Because the
Whistling Ridge Energy Project has the potential to cause significant adverse impacts to
numerous resources in or near the Columbia River Gorge, Friends [SOSA] has participated
during all stages of government review related to this proposal.” See Friends of the
Columbia Gorge and Save Our Scenic Area [in brackets] Petitions for Intervention, at 3.1.

The only distinction between the two statements of interest in the proceeding is
SOSA’s addition of its moniker “Scenic” to the interests it seeks to protect. This is a matter
of semantics, not substance: the identification of both Petitioners clearly establishes their
members’ interest in their views of the Gorge. FOCG is clearly interested in the same
interest of scenic quality. In fact, its existence is organized around designation of the
Columbia Gorge as a National Scenic Area. SOSA has simply added that phrase to its name
and statement of interest, but they are identically aligned in said interests of the NSA.

3. Statement of Particularity in Project Issues is Nearly Identical.

Both FOCG and SOSA enumerate, with specificity, 28 identical areas of subject

matter as their focus interest in these proceedings, and each seeks identical relief:
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“SOSA’S [FRIENDS’] INTERESTS EXTEND TO ALL POTENTIAL LEGAL
PROCEDURAL, ENVIRONMENTAL, AND SOCIOECONOMIC ISSUES
PERTINENT TO THE PROJECT.” See SOSA and Friends’ Statements of Interests,
each at page 3:3.2 respectively.

The one substantive distinction that SOSA makes in its statement of areas of interest
is into an area that has already been determined in the state of Washington not to be within
the purview of EFSEC. At its Petition, at p. 6, item 26, SOSA seeks to participate in these
proceedings to determine “whether there are other alternate locations for wind turbine
development that are found in areas of better wind resources but at less environmental
damage”. |

Wind resource data is a highly confidential pecuniary interest of any wind developer.
It is not within any intervenor’s interest or right to force an applicant to divulge such
pecuniary and business data in effort to then advocate for a permit denial on the basis that
there are alternate locations with “better wind resources”. The ability of any applicant to
capture and capitalize on its own wind resource to its own satisfaction is a private business
decision. It is inappropriate for a siting entity, at the urging of an intervenor or any other
party, to introduce the concept of “alternate locations with better wind resources” into an
analysis of the evaluation of this application. Other than this inappropriate effort of SOSA to
inject itself into the Applicant’s business planning on capitalization of its own wind resource,
there is no substantive distinction between the areas in which SOSA and FOCG predicate
their interest in this action.

To the extent there is existing precedent before this Council that relates to limitations
on participation regarding certain interests, or the Applicant identifies areas in which SOSA
and FOCG claim an interest in participating and to which participation the Applicant objects,

the Applicant expressly reserve the right to object thereto.

Page 4 - MOTION TO CONSOLIDATE INTERVENORS’ PARTICPATION



STOEL RIVES LLp

600 University Street, Suite 3600, Seattle, WA 98101

Fax (206) 386-7500

Main (206) 624-0900

[=-BEEN )

el

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

4. Remainder of Petitions are Identical, Verbatim, other than Names.

The entire remaining balance of each Petition is identical, verbatim. See Friends of
the Columbia Gorge and Save Our Scenic Area Petitions for Intervention, at 3.3, 4.1., 4.2.

Clearly, these two parties have coordinated their efforts to produce, in essence, a
single petition for intervention. The pleadings themselves are a “copy and paste” job with no
effort to distinguish, in any meaningful fashion, any differences between the two. The
alignment of these two parties’ interests is best evidenced by both FOCG and SOSA having
filed a single petition for review of the Skamania County land use consistency determination
with the Columbia River Gorge Commission in Matter COA-S-09-01.

It is clear, from the petitions filed with EFSEC and in the CRGC actions, these two
parties have identical interests and objectives in this proceeding. It is precisely this type of
alignment of interest that the consolidation requirements of both WAPA and the EFSEC
regulations ‘are aimed at. The two entities are already coordinating their efforts to file two
sets of identical documents and legal arguments in effort to try and protect their identical
interests. Neither intervenor’s interests would be impaired by entry of an order that they
combine briefs into one: they are already filing identical pleadings, which establish a single,
unified set of interests held by them both.

Further, it is in the interest of the efficient administration of this proceeding that these
petitioners’ interests be consolidated. It is unduly burdensome to those already a party hereto
to reply to two set of identical motions. If consolidation is not granted, the burden on parties
will double as relates to these two entities - twice the oral arguments, twice the cross-
examination, twice the discovery requests, twice the briefing load. This will unduly burden
the parties, and has the very real potential to delay what should otherwise be an orderly,
expeditious process.

Petitioners’ identical Petitions for Intervention themselves provide prima facie

evidence that they would in no way be harmed by the consolidations of their petitions into
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one single, interested intervenor. They are already coordinating their briefing and legal
representation efforts into a single product. Granting of this motion would simply formalize
the tacit coordination and collaboration already underway.
1IV. CONCLUSION

In the interest of an orderly procedure that fully preserves both the exiting parties’
and the Petitioners SOSA and FOCG’s abilities to protect and advance their interests in this
action, it is respectfully submitted that this motion should be granted and an order entered
that requires the SOSA and FOCG parties to combine their presentations of evidence and
argument, cross-examination, discovery, and otherwise coordinate their participation in the
proceedings to a single, consolidated lead in this action. All other objections to the scope of
interests in which FOCG and SOSA seek participation are reserved.

DATED this 2& day of July, 2009.

STOEL RIVES, LLP

;Lé&' zp%% ZZZQ ZZ(/@%CL/V 57,\
imothy L. McKaha o

WSBA #16377

Attorney for AppliZ

Erin L. Anderson
WSBA #23282
Attorney for Applicant

And

Darrel L. Peeples, /9%-’/(/&.,

WSBA #885
Attorney for Applicant
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CERTIFICATE OF SERVICE

I hereby certify that on the 2 L_'J day of M% , 2009, I served a true copy of the

foregoing Motion to Consolidate Intervenors’ Participition in Adjudicative Proceedings on
the following named person(s) by the following method:

[XI Mailing/ U.S. first-class postage prepaid

EFSEC:

Allen J. Fiksdal Kyle Crews

EFSEC Manager Assistant Attorney General
Energy Facility Site Evaluation Council | Office of the Attorney General
905 Plum Street SE P.O. Box 40108

P.O. Box 43172 Olympia, WA 98504-0108

Ot ia, WA 98504-3172 .
ympia Email; KyleC@atg.wa.gov

Email: Phone: 360-664-2510
Allen.Fiksdal@’v)commerce.wa.g:ov1 Fax: 360-586-3593
Phone: 360-956-2152
Fax: 360-956-2158
Whistling Ridge Wind Power, Applicant
Jason Spadaro Tim McMahan
Whistling Ridge Energy LLC Stoel Rives LLP
P.O. Box 266 .

, 805 Broadway Street, Suite 725
Bingen , WA 98605 Vancouver, WA 98660

Email; msdsiss@gorge.net

Email: timecmahan(@stoel.com

Phone: 509-493-6103
Phone: 503-294-9517
Fax: 509-493-2535 Fax: 503-504-8693

Erin Anderson

Stoel Rives LLP

900 SW Fifth Ave, Suite 2600
Portland, OR 97204

Email; elanderson@stoel.com

Phone: 503-294-9546
Fax:  503-220-2480

I PLEASE NOTE: Allen Fiksdal new email address.
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Counsel for the Environment

H. Bruce Marvin

Assistant Attorney General
Counsel for the Environment
Office of the Attorney General
P.O. Box 40100

Olympia, WA 98504-0100

Email;: BruceM1@atg.wa.gov

Phone: 360-586-2438 M Tu W
206-389-3840 Th F
Fax: 360-664-0229

Department of Commerce

Department of Commerce
Tony Usibelli, Director
Energy Division

P.O. Box 43173

Olympia, WA 98504-3173

Tony.Usibelli@commerce.wa. gov2

360-725-3110 Ph
360-586-0049 fax

Alice Blado, Senior Counsel, AAG
Office of the Attorney General
P.O. Box 40109

Olympia, WA 98504-0109

aliceb@atg.wa.gov

360-753-6216

Friends of the Columbia Gorge

Friends of the Columbia Gorge
522 SW fifth Avenue, Suite 720
Portland, OR 97204-2100

Gary K. Kahn

Reeves, Kahn & Hennessy
Attorneys at Law

P.O. Box 86100

Portland, OR 97286-0100

okahn@rke-law.com

503-777-5473

Nathan Baker, Staff Attorney
Friends of the Columbia Gorge
522 SW 5™ Avenue, Suite 720
Portland, OR 97204-2100

Nathan@gorgefriends.org

503-241-3762

2 PLEASE NOTE: New email address for Tony Usibelli
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Save Our Scenic Area (SOSA)

Save Our Scenic Area
P.O. Box 41
Underwood, WA 98651

scaassn@gorge.com

J. Richard Aramburu
Aramburu & Eustis, LLP

720 Third Avenue, Suite 2112
Pacific Building

Seattle, WA 98104-1860

rick@aramburu-eustis.com

206-625-9515
206-682-1376

Skamania County Public Utility District No. 1

Skamania County Public Utility District
No. 1

Robert Wittenberg, Jr.

1492 Wind River Highway

Carson, WA 98610

bwittenberg@skamaniapud.com

509-427-5126 ph
509-427-8416 fax

Skamania County Economic Development Council

Skamania County Economic
Development Council
Peggy Bryan

167 NW 2™

P.O. Box 436

Stevenson, WA 98648

scedc@skamania-edc.org

509-427-5110 ph
509-427-5122 fax

Skamania County Agri-Tourism Association

Skamania County Agri-Tourism
Association

P.O. Box 100

Underwood, WA 98651
info@scaassn.org

Isa Anne Taylor, WSBA # 37977
7751 Baseline Drive
Mt. Hood, OR 97041

isa@isaannetaylor.com

541-905-1950 ph
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Association of Washington Business

Association of Washington Business
Chris McCabe

1414 Cherry St. SE

P.O. Box 658

Olympia, WA 98501

chrism@awb.org

360-943-1600 ph
360-943-5811 fax

Seattle Audubon Society

Seattle Audubon
Shawn Cantrell
8050 35™ Ave NE
Seattle, WA 98115

Shawnc(@seattleaudubon.org

206-523-4483 ext 15 ph

Columbia River Gorge Commission

Jill Arens, Executive Director
Columbia River Gorge Commission
P.O. Box 730

White Salmon, WA 98672

Crec(@gorgecommission.org

509-493-3323 ph
509-493-2229 fax

Port of Skamania County

Port of Skamania County
John McSherry, Manager
P.O. Box 1099
Stevenson, WA 98648

port@portofskamania.org and
ken@woodrich.com

509-427-5484 ph
509-427-7984 fax
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City of White Salmon

City of White Salmon
David Poucher, Mayor
P.O.Box 2139

White Salmon, WA 98672

ken@woodrich.com

509-493-1133 ph
509-493-1231 fax

Klickitat County Public Economic Development Authority

Klickitat County Public Economic
Development Authority

Michael Canon, Executive Director
MS - CH-26

127 West Court

Goldendale, WA 98620

mikec(@co.klickitat.wa.us

509-773-7060 ph
509-773-4521 fax

Klickitat and Cascades Tribes of the Yakama Nation

Klickitat and Cascades Tribes of the
Yakama Nation

¢/o Wilbur Slockish, Jr.

P.O. Box 84

Wishram, WA 98673

541-993-4779 (cell)

DATED; , 2;09.
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STOEL RIVES Lip

Erin . Anderson,
WSBA No. 23282
elanderson@stoel.com

Attorneys for Whistling Ridge Energy, LLC
Applicant




