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IV. ARGUMENT

A. Assignment of Error: The County erroneously determined that the proposed
Project is allowed within the General Management Area.

The Scenic Area Act and its implementing rules expressly prohibit industrial uses on
GMA lands. In this case, the proposed Project and all of its components (including the haul
route) is an industrial use. The Project is therefore prohibited within the GMA.

1. The Project is an industrial use, and is therefore prohibited within the GMA.

The Whistling Ridge Project, including the proposed haul route, would be “primarily
involved in [the] production of electric power for commercial purposes,” and thus meets the
definition of an “industrial use.” SCC § 22.04.010(88)(d). Industrial uses are expressly
prohibited within the GMA. SCC § 22.10.020(A); 16 U.S.C. § 544d(d)(6). Because this Project
is an industrial use, it is prohibited within the GMA. The County erred by concluding otherwise.

In a prior matter, the Gorge Commission expressly determined that wind energy facilities
are prohibited industrial uses. In Eagle I, the Gorge Commission’s Executive Director declined
to accept an application for a wind energy facility on Scenic Area lands because the use was
prohibited and because the Commission’s ordinance forbids the acceptance and processing of
applications for prohibited uses. (App. T-4.) On appeal, the Gorge Commissioners upheld the
Executive Director’s decision. (App. T-1.)

Here, Skamania County failed to follow the binding precedent of Eagle I. Under Eagle 1,
the County cannot accept an application for a wind energy project within the GMA. Eagle I,
SCC § 22.06.110(B) (Skamania County shall not accept or process applications for prohibited
uses). The County was required to notify WRE that the Project is prohibited within the GMA

and that the County cannot accept a land use application for the Project components proposed
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within the GMA.'® Instead, the County determined that the Project is allowed on GMA lands,
and welcomed a future land use application to review resource impacts. (App. A-1, B-18-19, C-
2.) The County’s approach is directly contrary to Eagle I. The County’s Decision should be
reversed.

2. The proposed haul route must be reviewed not only for its construction, but
also for its intended use.

As discussed above, the haul route is part of an industrial project that is prohibited within
the GMA. The County completely ignored this prohibition. Instead, the County cited provisions
of the Scenic Area ordinance that allow roads, and concluded that the proposed industrial haul
route is therefore allowed. (App. B-18.)

The problem with the Cougty’s analysis is that the County failed to review the proposed
purpose and use of the haul route. In the National Scenic Area and in Skamania County
generally, roads must be reviewed for both their construction and their intended uses.

A review of the ordinance sections cited by Skamania County in its Staff Report confirms
that it is necessary to determine the proposed uses of roads in the National Scenic Area. For
example, the provision cited by the County regarding roads in Commercial Forest zones alléws
“roads . . . not in conjunction with agriculture or with forest use or forest practice.” SCC §
22.14.030(E)(1)(h) (cited at App. B-18). The reference to specific road uses (agriculture and

forest uses) shows that the proposed use of a road must be reviewed.

6 It appears that in Eagle I, the entire project, including the transportation components, would have
been within the GMA. In the instant matter, only the transportation components of the Project are proposed
within the GMA. Although the facts are slightly different, the legal conclusions in Eagle [ still apply. For
Whistling Ridge, the haul route is part of the Project for which WRE seeks approval. (App. D-2, E-1 1-12.)
Wind energy facilities, either in whole or in part, are prohibited within the GMA. SCC § 22.10.020(A).
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In addition, the Scenic Area ordinance states that no land or structure may be used within
the Scenic Area in a manner that is inconsistent with the ordinance. SCC § 22.06.010. Here, the
proposed use of the haul route is a prohibiied industrial use.

Appendix U is a 2002 Gorge Commission letter discussing the requirement to review
roads in the National Scenic Area for their intended uses. That matter involved a former logging
road that was reestablished and used as an access road for geotechnical testing. The Gorge
Commission explained that the landowner “should have obtained a permit . . . before using the
road for a new purpose.” (App. U-2.)

A recent federal court decision discusses the same requirement. Friends of the Columbia
Gorge, Inc. v. United States Forest Serv., 546 F. Supp. 2d 1088 (D. Or. 2008)."" In that case, the
court determined that because an existing road “had not been used in at least one year for log
hauling, the use of the road for logging purposes is a ‘discontinued Iuse.”’ Id. at 1113 (emphasis
added). The court then went on to hold that a change in the proposed project “from a one-time,
temporary use for log hauling . . . to a permanent use that may often be repeated [and] potentially
[to] a different use of the road” triggered further review under the Scenic Area rules. Id. at 1115.

Similar to Scenic Area requirements, Skamania County requires its private roads to be
classified “based on their primary functions.” SCC § 12.03.030. The County road system has
several different classification categories, ranging from private driveways to commercial
development to recreational use. Id. Proposals to change roads from one category to another,
such as residential to commercial use, trigger review. SCC § 12.03.070. These provisions
further demonstrate that the County must review roads not only for their construction, but also

for their uses.

17 A copy of this decision is attached as Appendix V.
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Under these precedents, a reviewing authority must consider not only the construction of
a proposed road, but also the proposed use of the road and whether such use is allowed or
prohibited. If the proposed use is prohibited, it must be denied. If the use is allowed, the
reviewing authority must also determine whether the project may adversely affect protected
resources. |

In most cases, the construction and use of roads will be allowed. For example, when a
residential driveway'® is proposed, the proposed driveway and its use are allowed as accessory to
a permitted use in the zone (e.g., a dwelling). See, e.g., SCC § 22.14.040(E)(1)(n) (allowing
“[pIrivate roads serving a residence” in GMA Large Woodland zones). To provide another
example, forest practices roads and their use for logging purposes are themselves deemed forest
practices that are allowed outright in the General Management Area and with review for
resource impacts in the Special Management Areas. SCC §§ 22.04.010(68), 22.04.010(69),
22.10.040(A)(3), 22.16.020(D)(25(a)(iii), 22.16.020(D)(2)(e); WAC 222-16-020 (includes
logging roads within the definition of “forest practice”).

But where a new haul route is proposed specifically for a prohibited use, such as an
industrial use, it is prohibited. That is the case here, as will be explained below.

3. Because the haul route is proposed for industrial purposes, it is prohibited.

The haul route is proposed solely for industrial purposes. Not only is the haul route part
of the overall Project, it also meets the definition of an industrial use in and of itself. Major
portions of the haul route—especially the land on which new and widened roadways would be

constructed—would be “primarily involved in [the] production of electric power for commercial

'* The Scenic Area ordinance does not separately define or reference driveways, but they are
inherently included within the definitions of both “road” and “structure,” which are found at SCC §§
22.04.010(141) and 22.04.010(162), respectively.
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purposes, SCC § 22.04.010(88)(d) (emphasis added),” because they are proposed speciﬁ?ally
for hauling construction materials and. equipment for the production of electric power for
commercial purposes.

It is important to keep in mind that the roads proposed here are not typical roads similar
to those commonly proposed and reviewed in the National Scenic Area. A Washington DNR
consultant who specializes in reviewing wind energy projects recently described wind energy
roads as “almost like a superhighway.” (App. L-2.) The road dimensions and specifications for
this Project are consistent with those of an industrial park.

For example, WRE ﬁroposes to more than double the width of an existing private logging
road, place asphalt along sections of that road, construct entirely new sections of road, and
flatten and rebuild currently steep sections. (App. E-11-12, E-18-E-20, E-25.) Once the roads
are constructed, WRE proposes to haul wind energy turbine components and construction
materials—industrial loads that would exceed the WSDOT legal load limit of 52.75 tons. (App.
E-21, E-24.) The proposed construction and use of the haul route is a new industrial activity, and
it is prohibited.

Bowman Park Neighborhood Association v. City of Albany, 11 Or LUBA 197 (1984) is
instructive here. In Bowman Park, a landowner proposed a private road in a residentially zoned
area that would access a proposed industrial use in an industrially zoned area. LUBA concluded
that the proposed road was an accessory industrial use, and was not permitted within the
residentially zoned area. Id. at 203.

T

' Webster ’s Third New International Dictionary of the English Language, Unabridged (2002) defines
“involve” in pertinent part as “to have an effect on” and to “concern directly.”
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The facts here are very similar to those in Bowman Park. Here, WRE proposes to
construct and use a new industrial haul route on GMA lands zoned and used for open space,
agricultural, residential, and forest uses. Because industrial uses are not allowed in these ZOnes,
the proposed construction and use of the industrial haul route is not allowed. The Gorge
Commission should reach the same conclusion as that of LUBA in Bowman Park, and should
reverse the County’s Decision.

V. CONCLUSION

Based on | the foregoing, the Commission should reverse Skamania County’s

determination that‘the Project is allowed within the General Management Area.
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