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August 28, 2013 

 

 

 

Via U.S. Mail and Email 

 

Stephen Posner, Interim EFSEC Manager 

Jim LaSpina, Siting Specialist 

Energy Facility Site Evaluation Council 

1300 S. Evergreen Park Drive SW 

Olympia, WA  98504-3172 

sposner@utc.wa.gov 

jlaspina@utc.wa.gov 

 

 Re: EFSEC Jurisdiction Over Westway Crude-By-Rail Proposal In Grays Harbor 

 

Dear Mr. Posner and Mr. LaSpina: 

 

 Almost four months ago, I wrote on behalf of the Quinault Indian Nation asking the 

Energy Facility Site Evaluation Council (“EFSEC”) to assert its jurisdiction over certain crude-

by-rail proposals in Grays Harbor, Washington.  EFSEC decided it did not have jurisdiction over 

two of these projects—Westway Terminal Services and Imperium Terminal Services—and those 

projects have proceeded under City of Hoquiam and Department of Ecology jurisdiction under 

the Shorelines Management Act.  I write again to urge you to reconsider your position with 

respect to Westway based on information that has recently come to light. 

 

 EFSEC has jurisdiction over facilities that have “the capacity to receive more than an 

average of fifty thousand barrels per day of crude or refined petroleum … which has been or will 

be transported over marine waters ….”  RCW 80.50.020(12)(d).  While Westway has publicly 

stated that it plans to operate at only 26,300 barrels of crude oil a day (9.6 million barrels per 

year), that is not the relevant question.  Instead of asking about operational intent, the statute 

requires EFSEC to investigate the actual capacity of the proposed facility and assert jurisdiction 

if the actual capacity exceeds an average of 50,000 barrels/day.
1
 

 

                                                 
1
 Under the plain language of the statute, Westway’s proposal meets that definition.  Westway’s 

facility will have the capacity to store 800,000 barrels of crude oil in four large tanks, and 

Westway’s facility will have the capacity to unload a conservative estimate of 54,264 barrels of 

crude oil a day from rail tank cars.  Either of these measurements methods puts Westway’s 

proposal under EFSEC jurisdiction. 
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 Documents recently provided by Westway during the pending appeal of its permit before 

the Shorelines Hearings Board illustrate precisely why EFSEC must look at actual capacity, not 

currently stated intentions.  These emails make it clear that Westway has planned for months to 

ship more than 50,000 barrels per day from its Grays Harbor facility, and the company has been 

proceeding in segmented “phases” that avoid EFSEC jurisdiction and potentially greater SEPA 

review. 

 

As you know, Westway’s original proposal was for two, 200,000 barrel crude oil tanks.  

When Westway changed its plans to encompass four, 200,000 barrel tanks, EFSEC properly 

asked whether this doubling of storage capacity brought Westway within its jurisdiction.  

Westway’s response was that “[t]he change from two to four tanks is being made to provide 

additional storage capacity so that the terminal can continue to receive product in the event 

vessels/barges are delayed arriving at the terminal.”  Letter from Ken Shoemake, Westway, to 

Sally Toteff, DOE, and Jim LaSpina, EFSEC (Dec. 4, 2012). 

 

The attached emails, however, show that Westway has every intention of using all four 

tanks for active shipping, not merely extra storage capacity—doubling the annual oil throughput 

from 9.6 million barrels to 19.2 million barrels, or from an average of 26,300 barrels per day to 

an average of 52,600 barrels per day.  These emails outline additional steps the company may 

take “as soon as SEPA clears,” talk about an undisclosed “phase 2” of the project, discuss a fifth 

storage tank, and mention expansion into the adjacent woodchip site.  In short, these emails erase 

any doubt that Westway will receive and ship more than 50,000 barrels per day on average, and 

yet the company has presented its project in a way that would avoid EFSEC jurisdiction and a 

more thorough environmental review. 

 

On January 31, 2013, Westway leadership wrote of potential customers that wanted “to 

secure the whole 9.6 million barrels of thru put with two tanks,” as they had “70,000 bbls a day 

of Bakken locked up right now.”  Email from Gene McClain, President, Westway Terminal 

Company, Re: Grays Harbor Engineering status (Jan. 31, 2013).  The response from another 

Westway manager was “I told ken last week as soon as SEPA clears to submit another for 

additional 9.6 bbl so we will have it in the works.”  Email from Robbie Johnson, Vice President 

Engineering (Jan. 31, 2013) (emphasis added). 

 

Two months later, Mr. Johnson continued to discuss doubling the amount of crude oil to 

be shipped through the Westway facility (9.6 million barrels per year for each of two unnamed 

customers), in addition to a future expansion:   

 

I think we should offer them 9,600,000 bbl thru put per year, which is the permit 

amount for 2 tanks …. That would allow [redacted] to have 9,600,000 bbl for 

their 2 tanks and we could apply for additional thru put with DOE at any time to 





 

 

Stephen Posner, Interim EFSEC Manager 

Jim LaSpina, Siting Specialist 

Energy Facility Site Evaluation Council 

August 28, 2013 

Page 4 

 

 

cc via email only: 

 Thomas J. Young 

Ass’t Attorney General 

TomY@atg.wa.gov 

 

Allyson C. Bazan 

Ass’t Attorney General 

AllysonB@atg.wa.gov 

 

Steven R. Johnson 

City of Hoquiam 

 sjohnson@cityofhoquiam.com 

 

Svend A. Brandt-Erichsen 

Marten Law PLLC 

 svendbe@martenlaw.com 

 

Jay P. Derr 

Van Ness Feldman Gordon Derr 

jpd@vnf.com 

 

Knoll D. Lowney 

Smith & Lowney PLLC 

 knoll@igc.org 

 

 Ted Sturdevant 

 Governor’s Office 

 ted.sturdevant@gov.wa.gov 

 

 Maia Bellon 

Washington Dep’t of Ecology 

maia.bellon@ecy.wa.gov 

 

Sally Toteff 

Washington Dep’t of Ecology 

sally.toteff@ecy.wa.gov 

 

Alan Bogner 

Office of Regulatory Assistance 

alan.bogner@ora.wa.gov 
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