DEPARTMENT OF
ARCHAEOLOGY & Allyson Brooks Ph.D., Director
HISTORIC PRESERVATION State Historic Preservation Officer

July 17, 2013

Mr. Chris Jenkins

Regulatory Branch

Seattle District, Corps of Engineers
PO Box 3755

Seattle, Washington 98124-3755

Re: Gateway Pacific Terminal Project
Log No: 092611-10-COE-S

Dear Mr. Jenkins:

Thank you for contacting our Department regarding the definition of the Area of Potential Effect
(APE) for the proposed Gateway Pacific Terminal at Cherry Point, Whatcom County, Washington.

We understand your identification of the Area of Potential Effect to only include the actual
terminal facility itself and the associated mitigation areas which include the entire 1,500 acre
Project area at Cherry Point.

We respectively disagree and believe there are clearly identifiable and reasonable foreseeable
effects of the Gateway Pacific Terminal Project that indicate a greatly expanded APE which
would include rail routes and seaward carriers.

A reasonably foreseeable effect, that requires an expanded APE, includes effects from the
increased rail traffic, and coal cars. The scope of this project, and the associated train traffic,
pose unique issues when developing the necessary cultural resource studies.

The APE must include a consideration of the potential impact of the rail portion of the
undertaking upon National Register listed or eligible historic districts, Main Street program
communities, and those jurisdictions with local historic preservation programs (i.e. Certified
Local Governments). Local preservation programs may have locally designated historic
properties along the routes and the potential socioeconomic impacts to these resources should
be part of the APE. Therefore, the APE must include all communities bisected or traversed by
the rail routes in Washington. Please see the attached Figure that documents the location of
Historic Districts, Main Street Program Communities, and Certified Local Governments.

Additional considerations that should be within an expanded APE include construction of
additional track right of way and spurs, direct and indirect effects of train traffic including
vibration to historic structures, noise and traffic upon historic districts, and the impact to
archaeological and historic properties due to derailments. Please see the attached Figure 1 that
documents the location of archaeological sites and districts along the rail routes.
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Another consideration for an expanded APE is the potential impacts from the Rail Safety
Improvement Act of 2008. This Act mandates the requirement for Positive Train Control
Technology (PTC) for high volume freight traffic with toxic hazardous materials. The needed
infrastructure along the rail lines is a reasonably foreseeable effect of this project and should be
included in the APE. There will also be substantial coordination with federal agencies who
oversee changes and upgrades to the rail lines. Will there be a lead federal agency for this
undertaking or will all agencies conduct separate Section 106 consultations for this project?

Panamax and Cape-sized dry bulk carriers along the Washington Coast and entering Puget
Sound are clearly a reasonable and foreseeable effect of the project that should create a
seaward boundary of the APE. The increased vessel traffic, associated wakes, waves, and
shoreline erosion of these vessels and the increased risk of accidents, oil spills, and damage all
need to be considered.

We would appreciate receiving any correspondence or comments from concerned tribes or
other parties that you receive as you consult under the requirements of 36 CFR800.4(a)(4).

These comments are based on the information available at the time of this review and on the
behalf of the State Historic Preservation Officer in conformance with Section 106 of the National
Historic Preservation Act and its implementing regulations 36 CFR800. Should additional
information become available, our assessment may be revised. Thank you for the opportunity to
comment and a copy of these comments should be included in subsequent environmental

documents.
Sincer.gl&"#j

W V1~

Allyson Brooks, Ph.D.
State Historic Preservation Officer
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DEPARTMENT OF THE ARMY
PORTLAND DISTRICT. CORPS OF ENGINEERS
P O BOX 2946
PORTLAND, OREGON 97208-2946

REPLY TO
ATTENTION OF

Operations Division
Regulatory Branch
Corps No. NWP-2006-160

Mr. Tim Wetherall

Port of Arlington

P.O. Box 279

Arlington, Oregon 97812

Dear Mr. Wetherall:

This letter refersto the Department of the Army permit application the Port of Arlington
(Port) submitted for authorization to construct a barge dock, trestle, and steel pile dolphins and
fender piles, to off-load containerized garbage for transport to the local landfill. The project is
located in the Columbia River, River Mile 252.6, Section 26, Township 4 North, Range 22 East,
near Arlington, Gilliam County, Oregon. The application was assigned number NWP-2006-160.

My decision to issue a permit, issue with conditions, or deny a permit is based on an
evaluation of the probable impacts, including the cumulative impacts of the proposed project and
its intended use on the public aquatic resource. During this review the benefits which may
reasonably be expected to accrue from the proposal are balanced against reasonably foreseeable
detriments. During the review of the Port's proposal the information provided by the Port and its
agents was thoroughly evaluated by my staff, as was the material submitted by the Federal and
state agencies, the Tribes and the interested public. After considering all of the relevant public
interest factors, | have determined the project as proposed would adversely impact treaty fishing
rights and is, therefore, contrary to the public interest. For that reason, it is my decision to deny
the permit request xvith prejudice. Should thisissue be resolved at any time in the future, the Port
could submit another application for a Department of the Army permit. The review and this
effect are discussed in greater detail in the Environmental Assessment and Statement of Findings
(Enclosure 1).

On April 3, 2007, | suspended the Letter of Permission (LOP) that authorized construction of
the barge dock. That letter also stated additional review was required to determine whether to

reinstate, modify, or revoke the permit. It is my decision to formally revoke the LOP based on
that review.



The Port and/or its authorized agent may appeal a permit denial under the U.S. Army Corps of
Engineers Administrative Appeal Process. The administrative appeal process may be initiated
by completing the Notification of Administrative Appeal Options and Process and Request for
Appeal (Enclosure 2). The point of contact for appeal is Mr. David W. Ged, U.S. Army Corps
of Engineers Northwestern Division, 1125 NW Couch St, Suite 500, PO Box 2870, Portland,
Oregon 97208. The appeal must be received by Mr. Gedl, the Review Officer, within 60 days of
this Notification of Appeal Process.

| have not come to this decision easily. It isonly after careful review of the facts
surrounding this project that | have reached this decision. The Corps understands the financial
and economic consequences of this decision and is committed to continuing to work with all
affected parties on a mutually acceptable solution.

A copy of thisletter is being furnished to Mr. Gene Leverton, 3144 NE 17 =, Portland. Oregon
97212.

lamas W4:Lonovan

Colonel, Corps of Engineers
District Commander

Enclosures



CENWP-OD-G [NWP-2006-160]

SUBJECT: Department of the Army Environmental Assessment and Statement of Findings for Above-
Numbered Permit Application

DEPARTMENT OF THE ARMY ENVIRONMENTAL ASSESSMENT AND
STATEMENT OF FINDINGS

Applicant: Port of Arlington
Application Number: NWP-2006-160

1. Introduction: Thisis aDepartment of the Army (DA) permit decision document for a permit
action being reviewed by the Portland District of the U.S. Army Corps of Engineers (Corps).
This document constitutes the Environmental Assessment, Section 404(b)(1) Evaluation and
Determination, Statement of Findings, and Public Interest Determination for the proposed project
described below. Review was conducted according to the procedures at 33 CFR Part 320 and
325, including Appendices B and C. This document also addresses the Environmental Protection
Agency's Section 404(b)(1) Guidelines published at 40 CFR Part 230.

1.1. Authority.

(X) Section 10 of the Rivers and Harbors Act of 1899.
(X) Section 404 of the Clean Water Act.
() Section 103 of the Marine Protection, Research and Sanctuaries Act.

1.2. Permit Decision. As District Engineer, my decision isto deny an individual Department
of the Army permit for the proposed project.

1.3. Background. On June 26, 2006, a complete application was received from the Port of
Arlington (Port) for the construction of a dock and mooring dolphins for the off-loading of
barges. The proposed work included the construction of a barge dock on piling with fender piles
along the waterward edge of the dock, ten mooring dolphins, a trestle and footing to connect the
dock to the shoreline. A public notice was issued on November 29, 2006 soliciting conunents on
the proposed issuance of a Letter of Permission (LOP) for the project under Section 10.
Inadvertently, this public notice did not propose authorization for the discharge of fill material
for the footing required under Section 404. On February 21, 2007, an LOP was issued to the Port
of Arlington authorizing the construction of the dock, fender piles, dolphins, and trestle under
Section 10. When we discovered the LOP did not authorize the discharge of fill material for the
footing under Section 404, a second public notice was issued on February 23, 2007 soliciting
comments on the proposed issuance of an Individual Permit for the complete project under
Section 10 and Section 404.
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On April 3, 2007, the LOP was suspended based on cultural resource and treaty fishing site
concerns at the site pending a decision on the Individual Permit for the complete project. A total
of 43 piles consisting 31 single piles and 12 piles to construct dolphins were driven at the site as
authorized under the LOP prior to suspension of the LOP. Since then, there has been no further
construction or work at the site. This Decision Document contains our evaluation of the Port's
application for a permit for the complete project under both Section 10 and Section 404.

2. Proposed Project.

2.1. Location. The project is located along the Columbia River, River Mile 252.6
approximately 1/4 mile downstream from the mouth of Willow Creek, Section 26, Township 4
North, Range 22 East, near Arlington, Gilliam County, Oregon.

2.2. Project description. The Corps permitted the following work on February 21, 2007:

The project involves construction of a barge dock, trestle, and steel pile dolphins and fender
piles. Ten new mooring dolphins made up of approximately five, 24-inch diameter steel
piles connected by a steel plate, or cast-in-place concrete cap will be installed. The new
dolphins Will be driven using an impact hammer via barge mounted equipment, and if
necessary, the rock may be drilled and for additional support. Upon installation,
some piles will then be filled with sand or concrete. Up to twelve, 24-inch diameter
temporary piles may be installed for each dolphin. To protect the proposed dock,
approximately 15 new fender piles will be installed. The fender piles will be either
untreated wood or steel, driven with a hammer.

The new dock will measure 40 feet wide by 80 feet long approximately parallel to the shore.
The new dock surface will be concrete with pre-cast concrete deck panels. Approximately
thirty-five, 24-inch diameter steel piles will be driven to support the new dock. The dock
will be accessed by a 30-foot wide by 75-foot long trestle. Approximately sixteen, 24-inch
diameter steel pileswill support the trestle, which will be aligned roughly perpendicular to
the shore.

The purpose of the additional public notice was to re-authorize the above work with the addition
of the following fill under Individual Permit:

To support the trestle approximately 650 cubic yards of rock will be placed below ordinary
high water to create a footing along the shoreline.

There have been no project changes since the Individual Permit Public Notice was issued.
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2.3. Existing conditions. The site islocated along the left descending (south) bank of the
Columbia River, River Mile 252.6 of the John Day Pool (also known as Lake Umatilla)
approximately 1500 feet west of the mouth of Willow Creek.

The upland portion of the site consists of an abandoned rock quarry previously used by the
Port of Arlington and for the construction of the Union Pacific Railroad (approximately 7 acres).
It is sparsely vegetated, and encompasses the abandoned pit area, and has very steep shoreline
access, with the exception of a small 'beach’ areaimmediately west of the dock construction site.

The river portion of the site, where the dock is to be constructed consists of open water area
adjacent to the shoreline. The depth of the river at the project location is approximately 25 feet.
There are no islands, shoals, or rapidsin the vicinity of the project site. The water surface
elevation at thislocation remains relatively constant as it is managed based on hydropower |, fish
passage, and flood control needs.

The site does not contain any wetlands or other waters and provides very little wildlife habitat.
It is bound on the south by the Union Pacific railroad line and I nterstate 84.

To date, atotal of 43 piles have been driven at the site as authorized under the L etter of
Permission (LOP) February 21, 2007. A total of 31 single piles, and atotal of 12 grouped piles
to create dolphins were installed.

The Corps suspended the LOP based on cultural resource and treaty fishing right concerns at
the site on April 3, 2007. Since the time of the suspension there have been no further
construction or work at the site.

2.4. Jurisdiction. A Jurisdictional Determination form, dated July 18, 2006 is located in the
project file.

2.5. Project Purpose. The purpose of the proposed project is to accommodate waterway bulk
and container deliveriesto the regional landfill complex near Arlington, Oregon.
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3. Public Notification Issues.

3.1 Public Notice Information. A complete application was received on June 26, 2006. A
Public Notice describing the project was originally issued on November 29, 2006 (for the Letter
of Permission) A second public notice was issued February 23, 2007 (for the total project and
Individual permit). Both notices were sent to all interested parties, including appropriate Federal
and state agencies and Native American Tribes. Comments received on this action are
summarized below, followed by the applicant's response to the comments and the Corps
response.

3.2. Comments to the Public Notice.
3.2.1. Federal Agencies. No comments received.
3.2.1.1. Environmental Protection Agency (EPA). No comments received.
3.2.1.2. U.S. Fish and Wildlife Service ( ). No comments received.

3.2.1.3. National Marine Fisheries Service ( ). The Corpsinitiated formal
consultation for potential impacts to species listed under the Endangered Species Act (ESA) with
the July 25, 2006. issued a Biological Opinion ( ) with special conditions
January 31, 2007, which this office received on February 2, 2007. All terms and conditions of
this were included as terms and conditions of the LOP.

3.2.2. State and Local Agencies.
3.2.2.1. Oregon Department of Fish and Wildlife ( ). No comments received.

3.2.2.2. State Historic Preservation Officer ( ). did not provide comments
to the Corps in response to the first public notice or at any time prior to issuance of the Letter of
Permission. The Corps contacted after concerns were raised by the Confederated Tribes
of the Umatilla Indian Reservation ( ) about cultural resources within the site. The Corps
received comments from on March 9, 2007, after the Letter of Permission had been issued
and the Individual Permit public notice had been sent. These comments indicated that there was
aknown site in the area and a cultural resources survey was recommended.

When asked why had not commented previoudly, they told the Corps they had
submitted a similar comment letter to in response to their public notice. This letter was
dated August 3, 2006 and also stated that there was a known site in the area and that a survey was
recommended. This information was neither sent directly to nor copied to the Corps.
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3.2.3. Organizations. No comments received.
3.2.4. Individuals. No comments received.

3.2.5. Native American Tribes. Catherine Dickson representing the Confederated Tribes of
the Umatilla Indian Reservation ( ) contacted the Corps Archeologist (Michael Martin) on
May 11, 2006 to obtain information regarding the proposed project. Michael Martin contacted
the Regulatory Branch (Karla Ellis) to request that the receive a copy of the application
and any subsequent Public Notices. Michael Martin identified a known site in the vicinity of the
project, and indicated that cultural resource survey work had been conducted. In July, 2006
Catherine Dickson contacted Michael Martin by phone to request a copy of the cultural resources
survey conducted for the site, referenced as Martin (1999) and (1999) and also requested
the opportunity to comment when the application was filed. In August 2006, Karla Ellis received
the cited report directly via hard-copy from Michael Martin. The same day, this copy was
provided by e-mail to Catherine Dickson.

On November 29, 2006, the Corps issued a Public Notice for the Letter of Permission. A hard
copy of the notice was sent to directly to Catherine Dickson. The application for the project was
also sent to Ms. Dickson, as requested. No comments were received; specifically no comments
were received from (see Section 3.2.2.2 above), the , or Catherine Dickson.

On February 21, 2007, the Corps issued the Letter of Permission for barge dock construction. On
February 21, 2007, the Corps received calls from Catherine Dickson stating all requested
information had not been received. Upon receiving notification on February 21, 2007 that the

did not have the requested information, the Corps Catherine Dickson to
determine what information was outstanding. She referred to the conversation in July stating she
needed the report by Martin and

On February 26, 2007, the Corps the requested report to Catherine Dickson, which was

the same report the Corps sent to her in August 2006. On March 2, 2007, Karla Ellis

Catherine Dickson to confirm that the information had been received. On March 5, 2005, the

Corps received a response stating that while the information had been received, she would need

several daysto review. On March 6, 2007 the Corps received an email from Catherine Dickson,

specifically requesting the map that should have been with the report that identified a known site.
During this time, we received areport from the Port that pile driving was occurring.

On March 19, 2007, the Corps received the first letter the . In , the letter
requested formal consultation with the , expressed concern about the project, requested
the map to support the above-mentioned report, stated the area was known to contain cultural
resources, that it was a treaty reserved fishing site, and traditional cultural property. It also went
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on to State that the notifications of the project by the Corps to the Tribe were insufficient means
to initiate government-to-government consultation.

Coordination was started internally with Barbara Creel (Corps Tribal Liaison), Shawn
(Regulatory Section Chief), and Larry Evans (Regulatory Branch Chief).

On March 22, 2007, the Corps located the map the Tribe had requested and transmitted it to the
Tribe. Also on this day, we began coordination with Mr. Huber of the . He
requested the application and other project information, public notices, consultations, etc., which
were provided electronically.

On March 23, 2007, the Corps notified the Port of the cultural resources issues, and clearly stated
that the permit for the fill portion of the work would not be forthcoming until the issue was
resolved in full.

On March 24, 2007, the regquested an extension to the comment period for the Individual
Permit public notice.

On March 26, 2007, the sent arequest to the Corps asking for a stop work order at the
Arlington site to allow sufficient time to review and comment on the project. On March 28,
2008, the Corps confirmed with the Port that work had voluntarily ceased for a period of one
week. On March 29, 2007, the Corps responded to the letters received on March 19
and 26, 2007. This letter requested a meeting with the to discuss the identified concerns
and also notified them that the Port had been made aware of the concerns. During this time, the
Corps attempted to obtain information regarding the treaty fishing right claim and was unable to
identify this area on any map or other resource available to the District.

On March 30, 2007, the Corps received a letter from the . The stated purpose of the letter
was threefold:
1) toinform the Corps and Port of Arlington staff about the nature of federally protected
Indian treaty reserved usual and accustomed fishing sites;
2) toreiteratethe request that work stop immediately on the construction
project ( ); and
3) to provide notice that should construction not stop immediately, and remain stopped
pending satisfactory resolution of the concerns stated in their letter, the would
be prepared to file a complaint in the United States District Court for the District of
Oregon and seek a Temporary Restraining Order and Preliminary Injunction
prohibiting further work and the issuance of any further permits or other permission
that would allow work to continue on the site.
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Further, the letter went on to state that the Corps failed to engage in government-to-government
consultation with the prior to issuing the permit, which violated the Corps "trust and
fiduciary obligations' to the . During this time the Corps arranged to meet directly with
the

On April 3, 2007, the Corps sent a letter to the thanking the Tribe for the opportunity to
meet and notifying them that based on those discussions and new information the Corps would
be suspending the permit effective immediately.

On April 3, 2007 the Corpsissued aletter to the Port officially suspending the permit.

On Apiril 4, 2007 the contacted the Governor's office regarding this project.

On April 10, 2007, the Corps received aletter from the stating that approximately 90
steel piles had been driven "on and in the middle of the Tribe's usual and accustomed fishing

site and reiterated the importance of the traditional cultural property. The letter went on to
outline steps to help resolve the issue as follows:

1) Define the Undertaking. The requested that the Corps enter into full
consultation with the
2) Assess Impacts from Construction to Date. The requested that the Corps
conduct a survey.
3) Review Section 10 and Section 404 Permits. The requested 30 daysto review
both actions.
4) Conduct Review. The requested that the Corps revise the
document.
5) Collaborative Resolution Development. The stated that they and the Corps
needed to enter into discussion with the Port and Gilliam County collectively.
6) Collaborative Media Relations. The requested that any release be coordinated
with them.
7) Improve Relationships and Communication.

On April 17, 2007, the Corps sent aresponse to the April 10, 2008 the letter

acknowledging receipt and identifying next steps. This letter reiterated the importance of 7 next
steps listed above.

On May 4, 2007, the Corps sent aletter to the defining the Area of Potential Effect
(APE) as required under 36 800.4 and 33 325, Appendix C.



[ ]

SUBJECT: Department of the Army Environmental Assessment and Statement of Findings for Above-
Numbered Permit Application

On May 11, 2007, the provided comments back on the APE. They also suggested
contacting the Confederated Tribes of the Warm Springs ( ), , and

Tribes. At this suggestion, the Corps provided the APE letter to , ,and

Tribes.

On May 16, 2007, the Corpsreceived aletter from the asserting that an Environmental
Assessment (EA) was not sufficient and did not adequately address the impacts of the project.
For this reason the requested that the Corps complete an Environmental |mpact
Statement (EIS).

On June 6, 2007, the Corps sent a letter to the , the : Nations and the

Tribe clarifying the APE as requested by the

On June 11, 2007, the Corps sent letter to the in response to their letter dated May 16,
2007. This letter stated that while the Corps understood the request, an EIS was not warranted at
thistime.

On Jduly 2, 2007, the Corps received an email from the requesting additional information
on the project. The Corps sent the requested information to the on July 23, 2007 and
again on August 8, 2007. On September 7, 2007 stated they had not received the

requested information. The Corps again sent it on September 7, 2007. No comments have been
received to date from the

On July 5, 2007, the Corpsreceived a letter from the stating that it was dissatisfied with
the APE. To address these concerns the Corps held a conference call. In attendance were
Corps Regulatory, and the . On July 9, 2007, the Corpsreceived a letter from the

that expressed frustration that the May 4, 2007 APE letter did not address their concerns. No
action was requested.

On July 16, 2007, the Corps received aletter from the discussing arequest by the Port to
remove gravel from the quarry site while negotiations for the larger project took place. The
did not oppose this proposal provided material outside of the quarry was not removed.

On July 24, 2007, the Corps sent the aletter to clarify that the APE would be defined as
it wasin the May 4, 2007 letter to the . The Corps stated that the APE would be defined
as 8 acres, not 50 acres as requested.
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On July 27, 2007, the Corps received aletter from the that responded to the Corps' June
11, 2007 letter regarding the EA and EIS. The Tribe reiterated their request for an EIS. This
letter further stated that if the matter could not be resolved it would be taken to the Federal Court
system.

On August 10, 2007, the Corps sent a letter to the in response to the July 27,
2007 letter. The Corps requested documentation from the Tribe that the project siteis atreaty-
reserved usual and accustomed fishing site and information on what impact the project would
have on the asserted treaty fishing site. Specifically, declarations or affidavits from tribal

were requested.

On August 22, 2007, the Corps sent a letter to the requesting that they participate as a
consulting party for the Section 106 determination. On September 4, 2007 the Corps also
enlisted the services of David Ellis of Willamette Cultural Resources Associates to conduct a
cultural resources survey. On September 4, 2007 the Corpsissued a similar letter to , the
Tribe and the Nation requesting their participation in the Section 106 survey.
On September 7, 2007, the Corps received a copy of aletter from the to the Advisory
Council on Historic Properties ( ). This letter requested the participation in the
compliance in this project. On September 17, 2007, the Corps received a request from
the for all pertinent project information so that they might respond to the
request. On November 19, 2007 the Corps provided all relevant project info vialetter to the

On November 2, 2007, the Corps received a letter from the , which was also addressed to
the Port of Arlington and Gilliam County that stated no mitigation was possible for the
construction and operation of the barge dock. Further, stated that the barge dock could

not co-exist with the tribal fishing at the site and that thisis a significant fishing site to the Tribe.

On November 19, 2007 the Corps responded to the letter and requested a meeting to
discuss options.

On November 23, 2007, the Corps received a bid from the to conduct the Section 106
Cultural resources survey for the Tribe's asserted traditional cultural property.

On November 27, 2007, the Corps received signed affidavits from two Tribal members, Robert
Brigham and Leo Stewart, describing the current and historical fishing done by tribal members at
this site and near the mouth of Willow Creek and the impact the pilings have had and the impact
the completed barge dock would have on the their ability to fish.
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On December 5, 2007, the Corps received a letter from the reiterating their statementsin
their November 2, 2007 letter that the dock could not coexist with the fishing on the site and
summarizing their meetings with various branches of the state, federal and county government.
They also stated that the "pilings already driven into one of our usual and accustomed fishing
areas must be removed, as the construction impermissibly and unavoidably interferes with the
exercise of' treaty fishing rights. They also committed to providing additional affidavits and
record materials related to the historical identification of the site as a usual and accustomed
fishing site by December 14, 2007.

On December 19, 2007, the Corps received additional signed affidavits from Tribal members
describing current and historical fishing done by tribal members at this site and near the mouth of
Willow Creek and the impact the pilings have had and the impact the completed barge dock
would have on the their ability to fish. Included where affidavits from Donald Sampson, Robert
Brigham (who had previously provided an affidavit in November, this affidavit focused on how
the pilings interfered with his ability to fish at the site and the damage he allegedly incurred to his
nets when attempting to fish the site after partial construction), and Brigham.

On January 15, 2008, David Ellis of Willamette Cultural Resources Associates transmitted to the
Corps his report on the archaeological and historical survey he conducted on the site. This report
found an isolate not Tribal in nature and did not encounter any cultural resources at the project
site. An Isolated Find in Oregon is defined as one (1) to nine (9) artifacts discovered in alocation
that appearsto reflect asingle event, loci, or activity, as per the Oregon Parks and Recreation
Department Heritage Program. While visibility was a problem for the in-water portion, there was
no evidence that the project to-date had impacted any cultural resources. There are no known
cultural resourcesin the project area, as per Willamette Cultural Resources Associates.

On January 31, 2008, the Corps received aletter from the attorney (Brent Hall) that
included some of the documentation of the project site as a usual and accustomed treaty fishing
Site.

On February 4, 2008, the Corps received a letter from the to the Port reiterating their
position that no mitigation was possible, that the is opposed to the project at the Willow
Creek site, and that the will "vigorously oppose the Project in the Willow Creek location
in federal court if necessary."

On February 11, 2008, the Corps sent a letter to the requesting formal Government to
Government consultation with the Tribe.
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On February 29, 2008. the Corps received the Traditional Cultural Properties portion of the
cultural resources survey from the . The document provides information that satisfies
National Register Criteria A for Significance (Property is associated with the events that have
made a significant contribution to the broad pattern of our history). Furthermore, the
determined the nomination form "to be adequately documented and technically and
professionally cor-ect and sufficient.” The indicated they would recommend acceptance
of the nomination for "as meeting the documentation standards for registering propertiesin the
National Register of Historic Places and meeting the procedural and professional requirements
set forth in 36 Part 60."

On March 10, 2008 the Corps sent a letter to the Port of Arlington providing opportunity to
comment on the usual and accustomed fishing site assertion made by the . The Corps

provided documentation provided by the and requested any comments by March 21,
2008.

On March 19, 2008, provided concurrence that the project will have no effect on any
known archaeological resources.

On March 20, 2008 the Port of Arlington sent aletter in response to the usual and accustomed
fishing site assertion by the . The letter surmises the Port is not equipped or qualified to
make a determination on the fishing site assertion. The letter also raises concerns about how
usual and accustomed sites are defined and what this means for development of its waterfront.

The Corps has not evaluated whether any other alternative locations would aso impact usual and
accustomed fishing stations. Any other location would require a similar fact specific analysis.
While the Corps appreciates the issues raised in the Port's letter, it is the Corps opinion that the
project as proposed impermissibly impacts a treaty-reserved usual and accustomed fishing
station.

3.3. Public Hearing ( Part 327). Public hearings are held if the Corps determines
additional information from such a hearing is needed to make afinal permit decision. Generally,
public hearings are held if comments to the public notice raise substantial issues which cannot be
resolved informally. Public hearings are conducted on an as needed basis at the discretion of the
District Engineer. No public hearing was requested or held for this project.

4. Compliance With Other Federal and State L aws. (e.g., N N
Executive Order

4.1. Water Quality Certification. Oregon Department of Environmental Quality ( )-
On February 20, 2008, issued aletter stating that they needed additional information from
the Port. The letter also stated that if they did not hear back from the Port by February 22, 2008
would deny . has not issued Water Quality Certification ( ) for this project.
lithe is denied, the applicant understands that will re-open review of the file when
the additional information is received.
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Thefull letter islocated in the project file, however the following outlines the additional info
needs from
1) Clarification of work that has taken place.
2) Clarify if the existing quarry has an permit.
3) Fluvia analysis of the barge dock site.
4) Clarification of construction materials.
5) Work area isolation from cement.
6) Clarify how silt curtains will contain sediment in this site.
7) plan.
8) Mitigation plan.
9) Post-Construction Management Plan
10) Operations Plan for the site (spill containment, invasive species management, etc.)

4.2. State and/or Local Authorizations (if issued).

4.2.1 Oregon Department of State Lands ( ). issued a Permit on
August 22, 2006. A renewal of the permit was issued on August 22, 2007. However,
then placed it on hold until the requirements of the Corps could be met. Once the Port has
resolved the issues with the Corps, will take the permit "off of hold status.”

4.2.2 Oregon Water Resources Department ( ). Not applicable.

4.3. Endangered Species Act. The Corpsinitiated formal consultation for potential impacts
to ESA-listed species with the July 25, 2006. issued a Biological Opinion ( )
with special conditions January 31, 2007, which this office received on February 2, 2007. All
terms and conditions of this were included as terms and conditions of the LOP
authorization. All terms and conditions of the would be terms and conditions of an
Individual Permit, if issued, as the original covered the entire project.

4.4. Essential Fish Habitat ( ).

The Magnuson-Stevens Fishery Conservation and Management Act ( ), as amended by
the Sustainable Fisheries Act of 1996 (Public Law 104-267), requires Federal agencies to consult
with on activities that may adversely affect . We prepared an assessment and
consulted on along with our ESA consultation discussed in Section 4.3 above. We
proposed conservation recommendations to avoid, minimize or otherwise offset adverse
modification of . We anticipate that implementation of the conservation measures contained
in the consultation and other considerations outlined previously will avoid, minimize or
otherwise offset potential adverse effectsto in the proposed action area. All terms and
conditions of the would be terms and conditions of an Individual Permit, if issued, as the
original covered the entire project.

4.5. Executive Orders. Not applicable.

12
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4.6. Coastal Zone Management Consistency Determination. Oregon Department of
Land Conservation and Development ( ). Not applicable. The project is not located
within the coastal zone.

5. Alternatives. [33 Part 320.4 ( ) and 40 Part 230.10(a)] Section 404(b)(1)
of the Clean Water Act prohibits the discharge of dredged or fill material into waters of the
United States unless the proposed discharge is the least environmentally damaging practicable
alternative capable of achieving the project purpose. Alternatives were evaluated pursuant to 40
230.10. The and implementing regulations at 40 1502.14 require that arange

of reasonable alternatives including the no action alternative be evaluated. Under , theno
action alternative and action alternatives that meet the project purpose and need of the preferred
alternative are considered to be reasonable alternatives. These alternatives under do not
need to be available to the applicant. Though we evaluate these alternatives, the alternatives
selected should be available to the applicant at the time of our permit decision. Followingisa
detailed discussion of alternatives to the proposed project that meet the project purpose and need.
Each alternative discussed addresses logistics, technology, cost and environmental consequences
and isfollowed by a statement indicating whether or not we consider the alternative to be
practicable. Alternatives to the proposed project are evaluated throughout this document unless
they are considered not practicable, do not meet the project purpose, are not the least
environmentally damaging or are not available.

5.1. No Action. Under the No Action alternative, the Corps would not issue a Department of
the Army permit. In this case, the applicant began work under a LOP and installed a total of 43
pilings. For this case, the no action alternative also includes removing structures already placed
by the applicant. Removal of the existing structures would result in a minor and temporary
impact to the waterway during construction. There would be no long-term impacts to the
environment resulting from piling removal.

The site could then presumably be developed to support non-water dependant uses.

5.2. Other Project Designs.

5.2.1. Smaller Project Designs. As a portion of the project has already been completed,
smaller project designs were not considered. Originally, before issuance of the LOP the Port
designed the current project to ensure there was minimal impact on the environment,
minimal financial impact, and that it was logistically feasible. This alternative was
considered to be the least environmentally damaging practicable alternative.

5.2.2. Larger Project Designs. Larger project designs were originally considered by the
Port. The larger design involved blasting into the cliff-face along the Columbia River to
avoid dredging and dock construction. While this alternative would not require dock
construction, it would have included significantly more environmental impact than the
current design. Dredging in the river would have resulted in disturbance and blasting into
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the cliff-face would have resulted in an amount of rock and debris entering
the waterway uncontrolled. A larger project would not be the least environmentally
damaging practicable alternative.

5.2.3. Different Project Designs. Due to constraints at the site, and the existing conditions
alternative designs beyond blasting of the cliff-face were not considered and would not be
feasibly logistically. See below for different designs that were considered at alternative
Sites.

5.3. Other Sites Availableto the Applicant. The Port investigated several others locations
before settling on the current site. The following was provided by the Port at the Corps
request.

Site 1- Known as the Downtown Site: In the fall of 2001, a conditional use permit process
was initiated through the City of Arlington. This permit would have allowed construction of a
barge dock downtown to handle waste products, and possibly rock. Two parcels were
available- one of about 3 acres on the west side and one acre on the east. With public pressure
to reduce visual impacts, the Port chose the east side location. Although there was only one
acre of land on the east side of a man-made peninsula, and 5 acres underwater, the Port owned
it and the location was closest to the landfill complex. A Citizen Advisory Panel was formed,
and met three times and two Town Hall meetings were held to openly discuss the project. In
April 2002, the Corps held an pre-application meeting was held with representatives
from the Corps, 0 , ,and . The location on the east side of the
peninsulawould involve large amounts of fill in water that is 60-80 feet deep. The agencies
encouraged the Port to find an alternate site because of the potential environmental impacts.
Combining this information with the resistance expressed in the public meetings, the Port
commission withdrew its proposal to build a dock downtown.

The major public objections were noise and truck traffic that would be generated by the dock.
Truck traffic would need to transit the downtown park area. Visual impacts from downtown
were a concern, as was the perception of possible cross-contamination with the existing grain
elevator tenant who seasonally uses open storage. City of Arlington zoning ordinance
prohibits potential conflicts with existing tenants.

Site 2- A nearby site, about 'A mile east of the peninsula, was briefly considered as well. It
was called the old depot site because it was formerly arailroad depot. Obstacles included that
the only access was on railroad right-of-way, it required transit of the downtown park, there
were less than a few acres on two levels, it was owned by the Corps of Engineers and the
Union Pacific Railroad, and would have required significant amounts of fill material in the
river. The applicant rejected this site due to the above-listed concerns.

14
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Site 3- Blalock Canyon: This river access point is 10 miles west of Arlington. Although there
is an existing freeway interchange, there is only a narrow strip of land along the water. It is
owned by the Corps of Engineers, and Union Pacific Railroad has main line track and right-of-
way consuming most of the land. The largest possible site north of the rail track is about 3
acres, but there is no way to safely cross the track. A rail crossing bridge would occupy most
of the available land. The applicant rejected this site due to size constraints and safety
concerns.

Site 4- Willow Creek Site: The siteis 10 miles east of Arlington. The Port bought 56 acres
from the Corpsin 1967. The land is north of the Union Pacific rail line, and about '/2 miles
west of where Willow Creek enters the Columbia River. The site includes basalt quarry,
originally developed to relocate rail lines and highways because of the John Day Dam
construction. One result of the 2001 attempt to locate the barge dock downtown was strong
public endorsement of the Willow Creek site asideal for this purpose. It is owned by the Port,
has good highway access, is away from downtown, properly zoned, the landfill transit route
avoidsthe city park, and it is a zoned quarry that could supply barges with back-haul rock.

Any alternate location within the Willow Creek property would need to consider the
potentially eligible historic property and if found eligible, how to resolve the adverse effects
from the project because the Tribe may have concerns about that stretch of the river, not just
the specific location already isolated for the proposed barge facility.

In 2002, the Port and county began planning for the barge dock at Willow Creek. Studies
were completed on how best to cross the rail track. A right-of-way easement was negotiated
with Union Pacific Railroad, land was purchased from the Oregon Department of
Transportation south of the rail track for access, and a new bridge was designed and built with
County funds. This bridge was completed in August 2006. It gave, for the first time, safe
access to the Port's Willow Creek site.

The analysis and review of the four above-mentioned sites resulted in the selection of the
Willow Creek site. It is my determination that this alternative resulted in the least
environmentally damaging alternative, was feasible based on logistics and technology and
cost, and met the project purpose.

5.4. Other SitesNot Availableto the Applicant. The above-mentioned sites were the only
locations within a reasonable distance to the landfill that the Port would have access to, or the
ability to purchase. For this reason, additional sites not investigated.

6. Environmental | mpact Assessment. [33 Part 320.3 and 320.4]. The following
paragraphs describe the potential beneficial and detrimental direct impacts of the activity on
various public interest factors considering the parameters that are necessary to ensure minimal
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adverse effects. Direct impacts are the potential short and long team effects of discharges on the
chemical, physical, and biological components of the aquatic environment. Direct impacts are
caused by the action and occur at the same time and place. The extent to which each factor is
discussed is based on the value of the resource, the controversy surrounding it, the level of
concern expressed by the commenting public, and the potential impact to the factor. Indirect and
cumulative impacts of the proposed work are discussed at the end of this section.

6.1. Substrate. The installation of piling and the addition of fill will alter the substrate in the
project area. However, it is anticipated that the piles will have a minimal impact as their
footprint islimited in size, and thefill in considered to be a small quantity (650 ). To off set
impacts to the substrate and shoreline from the fill, the applicant has proposed shoreline re-
vegetation and mitigation west of the project site.

6.2. Currents, circulation or drainage patterns. The barge dock would impact flow in the
project area. However thisimpact is expected to be extremely limited in nature as the
installation of the piles are sufficiently far enough apart to allow unimpeded water flow and
access.

6.3. Suspended Particulates and Turbidity. Turbidity will increase as a result of this
project. However, the impacts are expected to be limited in duration and size. Pile driving
will be done with avibratory hammer and proper erosion and sediment controls will be
employed during fill portions of the project. The turbidity is expected to be limited to a short

during construction and there will be no long-term impacts on turbidity resulting
from the project.

6.4. Water Quality (temperature, salinity patterns). The barge dock shall be constructed at
sufficient height that it will not affect the temperature of the River either at the project site, or
asawhole. Any additional water quality concerns are addressed in Section 6.3 above.

The offloading of garbage at the site would not impact water quality. Garbage shipments
would be in containerized forms and would not be at risk of spilling or dumping into the river.

6.5. Flood Control, Storm, Wave and Erosion Buffers. No impacts expected. The new
structure is not expected to have any impacts on the above-mentioned factors. The dock
would not impede any flowage restrictions that may apply for the area, nor would it impact
any buffers. The project was designed so that it would have the minimal amount of impact on
the River and shoreline.

6.6. Erosion and accr etion patter ns. Construction of the barge dock is not expected to have

any impact on the above-mentioned factors. If constructed, the dock would not appreciably
alter normal flowage patternsin the area.

16
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6.7. Aquifer recharge. Not applicable.
6.8. . Not applicable.

6.9. Mixing Zone (for projects that involve the discharge of dredged material) (consider
the depth of water at the disposal site, current velocity, direction and variability of the
disposal site, degree of turbulence, water column stratification, discharge vessel speed
and direction, rate of discharge, dredged material characteristics, and number of
discharges per unit of time). The project would require the discharge of 650 cubic yards of
rock fill to support the access ramp. The fill is not expected to create a significant amount of
turbidity, nor isit expected to result in any long-term impacts.

6.10. Special Aquatic Sites. There are no special aquatic sites that would be impacted by the
proposed project.

6.11. Habitat for Fish and Other Aquatic Organisms. As stated in the Biological
Assessment, riparian vegetation is sparse to non-existent and the shoreline is rip-rapped and
hardened by native basalt from the Willow Creek Quarry site. Water temperaturesin the
action area during the summer and early fall are higher than those of properly functioning
conditions for the listed that are likely to occur in the area. There are areas of steep
bluffs outside of the proposed project site and two small crescent shaped beach areas to either
side of the promontory where the new access ramp to the dock would be constructed.

Habitat elements conducive to juvenile rearing, such as large woody debris, shallow water
habitat, and riparian vegetation are rare or absent. In general, there is no suitable spawning
habitat in the project area along the Columbia River at the project site due to the sandy
substrates or larger angular quarried substrates from the former quarry and submerged rail bed.

Constructing the proposed project will have a permanent impact of creating approximately
5,450 square feet of structure in the John Day pool of the middle Columbia River.
habitat is likely to be affected for a portion underneath the structure, though the height
of the structure above the average water elevation will allow light to penetrate under most of
the structure at some time throughout the day. As aguatic invertebrates are an important
source of prey for , the loss of their habitat through burial or displacement may
temporarily reduce foraging opportunities for listed juvenile . However, aguatic
invertebrates can re-colonize disturbed locations quickly and adapt to new featuresin their
environment. Additionally, the proposed project will add vertical attachment points that may

17
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enhance some communities of invertebrates. Shading in the John Day pool is nearly absent
and the structure itself islikely to provide some minimal benefit in the form of increased
shading. In fact, shading may create areas for predatory fish to gather, potentially impacting
listed :

6.12. Wildlife habitat. The upland portion of the project site is very sparsely vegetated and
does not support any major populations of wildlife. There appears to be no documented
wildlife use in the area, and therefore the project is not expected to have any impact on
wildlife species.

6.13 Threatened and Endangered Species. See Section 4.3 above.

6.14. Biological availability of possible contaminants in dredged or fill material,
considering in relation to known or anticipated sources of contaminants;
results of previous testing of material from the vicinity of the project; known significant
sources of persistent pesticides form land run-off or percolation; spill records for
petroleum products or designated (Section 311 of the ) hazardous substances;
other public records of significant introduction of contaminants from industries,
municipalities or other sources. The project does not involve any dredging or alteration of
the substrate. While the project will result in minor impacts during pile driving activities, the
discharge from displacement during that activity is considered to be minimal. Thefill is not
known to be a carrier of contaminants and sediment testing is not required.

6.15. Existing and Potential Water Supplies. The project site does not support water
supplies of any kind. No impact.

6.16. Recreational and Commercial Fisheries. The project site is not known to support any
type of commercial or recreational fishery.

For information on treaty-reserved usual and accustomed fishing sites, please see Section
6.33.1 below.

6.17. Other Water Related Recreation. No other water recreation is known to take place in
this location.
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6.18. Aesthetics of Aquatic Ecosystem. The project siteislocated in arelatively

undevel oped, semi-natural area. The addition of a man-made structure would detract from the
natural of the area. There are no residences in the vicinity, but the areais visible to
passing motorists using I nterstate 84 along the south shore of the river and State Highway 14
along the north shore.

For information on historic properties, please see Section 6.26 below.

6.19. Parks, National Seashores, Wild and Scenic Rivers, Wilder ness Areas, Research
Sites, etc. Not applicable.

6.20. Patter ns. In 2006 the Port constructed an on and off-ramp
from 1-84 for the quarry site. The purpose of this construction was to allow accessto the
quarry site aswell asto facilitate barge dock construction upon deciding on this site (see
Section 5 above). Truck traffic would increase on Interstate 84, however asthis highway is
used for this type of commercial transport, this effect is expected to be minimal.

6.21. Energy Consumption or Generation. The proposed project will not have any impact
on energy consumption. While power may be needed to operate the dock and attendant
features, thisimpact is expected to be minimal.

6.22. Navigation. The Columbia River currently supports navigation and heavy barge traffic
along this segment. The project will be constructed in such as manner as to not impact
shipping or navigation on the main-stem Columbia.

According to the applicant 1-5 barges are expected to visit the site per week, over the 49 week
operation for the year. There are two weeks out of the year that the locks are closed
during the month of March for inspection and maintenance. This number equatesto a
minimum of 49 barge deliveries to a maximum of 245 barges per year. The River currently
supports barge traffic that supplies grain and other commodities to points well east of the
project site (Boardman, etc.) and the addition of a maximum of 245 barges per year is not
expected to significantly impact traffic along the Columbia River.

6.23. Safety. The Columbia River currently supports navigation and heavy barge traffic along
this segment and the amount of barge traffic expected will not impact safety of the river. The
new off ramp will allow vehicular traffic within the proximity of the project site, however, this
traffic is expected to be directly related with barge dock operation, and will not impact the
general public.

6.24. Air Quality. There are no adverse impacts expected to result from this project. While

barge traffic will occur in an area where none previously existed, use of thissiteis not
anticipated to be heavy enough to result in impactsto air quality.
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6.25. Noise. There will be an increase in noise at the site. Currently, the site is an abandoned
rock quarry. For this reason there is no known on-going operation or pedestrian use at the site.
Construction of the barge dock would bring vehicular traffic (trucks, passenger vehicles for
workers, back hoes and other off-loading machinery), and barge traffic. The noise level of the
operation of this site is anticipated to be commensurate with operations at any other off-
loading facility. While noise levels will change, it is not anticipated that operations will
adversely the ambient noise levels. Additionally, there are no residences in the project
vicinity, and therefore, the project will not result in increased noise impacts to people.

6.26. Historic Properties (National Historic Preservation Act). The areawas surveyed and
reviewed for the presence of historic properties eligible for inclusion on the National Register
as well asthe possible effects to those properties. Two survey were undertaken. The first
survey focused on archaeological resources. The report, dated January 8, 2008, was conducted
by Willamette Cultural Resource Associates (Willamette ), and is known as Willamette

Report 07-02. According to the report, there are no historic properties located within the
project area of potential effect, nor are there any archeological sites eligible for listing on the
National Register of Historic Places. The second survey focused on traditional cultural
properties. This survey was done by . The Corps believes the results of the survey
demonstrates that there is atraditional cultural property which is eligible for inclusion in the
National Register under criterion A because of its association with events that have made a
significant contribution to the broad patterns of our history. However, the Corps has not yet
received the Oregon concurrence.

6.27. Land Use Classification. The project location was previously zoned properly to allow
completion of the project without zoning changes. There will no change to land-use
classifications.

6.28. Economics. The Port won a 1.9 million dollar Connect Oregon Grant (Grant) to build
the in-water portion of the dock (fill, ramp, dock, and dolphins). The Grant is based on alocal
investment of 1.5 million dollars. Investments have included a new site access bridge,
roadwork, utilities and dock engineering. The Port goes on to state: "The $1.9 million Grant
isthe largest received in Gilliam County, and tremendously important for economic vitality."

6.29. Prime and Unique Farmland (7 Part 658). The project site isnot used as
farmland.

6.30. Food and Fiber Production. The project site does not support food and fiber
production.

20



[ ]
SUBJECT: Department of the Army Environmental Assessment and Statement of Findings for Above-
Numbered Permit Application

6.31. Mineral Needs. The project site previously consisted of arock quarry. However, the
site was used to extract basalt, not minerals. There are no mineral mining operations
associated with the project site.

6.32. Consideration of private property. The Port owns the project site and holds a right-of-
way lease for the overpass portion of the road at the interchange with 1-84. The project will
not impact any adjacent private property.

6.33. Tribal and Cultural Resources. Evidence presented by the Tribe supports afinding
that there is atreaty fishing site at the project location and that the project would have more
than ade impact on their right of accessto their treaty fishing site. Further, as noted
in 6.26 above, the location falls within an area the Corps believes contains eligible historic
properties which may be adversely affected by the project.

6.33.1 Treaty Fishing Sites. The isasignatory to the Treaty with the Walla Walla
, and Umatilla Tribes and Bands of Indians, June 9, 1855, 12 945. Article of
this treaty providesin pertinent part:

Provided, also, That the exclusive right of taking fish in the streams running through
and bordering said reservation is hereby secured to said Indians, and at all other usual
and accustomed stations in common with citizens of the United States, and of erecting
suitable buildings for curing the same .. .

"Usual and accustomed” fishing places have been defined as all sites where tribal members

customarily fished at or before the time the treaty was signed regardless of the distance from

the Tribe's usual home or whether other Tribes also fished in the same waters. E.g., United

States v. Washington, 520 676,689 (9" . 1975); United States v. Washington, 730
1314, 1318 (9" . 1984). The words "usual and accustomed,” as contemplated by the

treaty, have been defined as "closely synonymous words' which "indicate the exclusion of

unfamiliar locations and those used infrequently or at long intervals and extraordinary

occasions." Northwest Sea Farms, Inc. v. US. Army Corps of Engineers, 931 F.

1515, 1521 ( . Wash. 1996) (citing U.S. v. Washington, 384 F. . 312,332 (

Wash. 1974); see also U.S. v. McGowan, 62 955 (9  .1933).

Due to the scarce documentation of Indian fishing locationsin and around 1855, federal
courts do not follow stringent proof standards because to do so would likely preclude a
finding of ausual and accustomed fishing station; therefore, there is alower evidentiary
standard of proof to support afinding of a usual and accustomed fishing station. See U.S. v.
Washington, 730 at 1316-1317; U.S. v. Indian Tribe, 841 317, 318 (9"
1988). In finding that a particular site isa"usual and accustomed" fishing site, federal
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courts have relied on anthropological reports, testimony of tribal elders, and current fishing
use of the site. See U.S. v. Washington, 384 F. . at 350; See U.S. v. Washington, 459 F.

. 1020, 1059 ( . Wash. 1978). More specifically, the Oregon federal district court
has relied on the manner of fishing used by the Indians at the time of the treaty.

Confederated Tribes of the Umatilla Indian Reservation v. Alexander, 440 F. . 553, 554
(D. Or. 1977).
The provided the Corps an anthropological report by Robert B. Lane and Barbara

Lane' dated April 1979 which documents the traditional fisheries of the WallaWalla,
and Umatilla. In the Lane and Lane report, two usual and accustomed places sites
were identified of particular relevance to this project area. The first was identified as the
location at the "Columbia River about mouth of Willow Creek[.]" Lane at 122. The second
was identified as the location at the "Columbia River just downstream from Willow Creek."
Id. According to Lane and Lane, both sites were mentioned by Lewis and Clark in their
journals or noted by them on their sketch maps.

As the manner of fishing used by the Indians at the time of the treaty, Lane and L ane notes
that traditionally, the most important fisheries to the , Umatillaand Walla Wallawere
on the main stem rivers, Columbia and Snake, as well as the mouths of tributaries. Lane at
83. The project site's proximity on the Columbia and near the mouth of Willow Creek is
consistent with manner of fishing by the Tribe at treaty times. Rapids and falls provided an
obvious fishing place where dip nets, harpoons and spears were used. 1d. In camer
stretches of water, nets were used. 1d. at 84. Fishing could also take place from canoes with
harpoons, seine nets, or dip nets. 1d.

There was a mobile character to the manner of fishing by Indians at the time of the treaty.
According to the findings of fact issued by the Indian Claims Commission in 1964:

The Indians were familiar with the various places where the salmon could be found in
greatest abundance probably beginning with the Columbia River as far down stream as
The and Falls where their fishing began, and as the fish moved up stream
the Indians followed to the headwaters of the tributary streams, principaly the Walla
Wallaand Umatilla Riverg[.]

Claims of villages out on headwaters of streams in the Blue Mountain and other areas
where the summer groups went on their gathering, hunting, and fishing activities are
not realistic. These areas were actually camping areas rather than is
no evidence in the record that dwellings of any kind existed in any of these areas on

! Barbara L ane was the anthropologist expert witness relied on heavily by Judge intheearly U.S.v.
Washington line of cases. See U.S. v. Washington, 384 F. . at 350 and U.S. v. Washington 459 F. Lat
1059.
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anything resembling a permanent basis; in fact no dwellings even in the Indian version
of adwelling are mentioned in the evidence. The only places where lodges are
described are in the areas where these Indians lived throughout the winter season in
one sense were their permanent villages. Their life during the summer season seemed
to be one round of camp spots after another.

Confederated Tribes of the Umatilla Indian Reservationv. U.S., 14Ind. . Comm. 14, 27-
28 (1964) (emphasis added). According to testimony by Dr. Verne Ray, during the middle
of the nineteenth century, the Umatilla occupied both banks of the Columbia River from the
vicinity of Rock Creek, Washington (approximately river mile 229 on the Columbia or
approximately 27 miles west of the project location) to a few miles below the mouth of the
WallaWalla River. He noted that Umatilla families sometimes camped as far west as the
John Day River (approximately river mile 217 or approximately 39 miles west of the project
location). 14 Ind. . Comm. at 40. The Indian Claims Commission delineated the western
boundary of the lands the ceded to the United States as Willow Creek, fromits
headwaters down to the Columbia River. 14 Ind. . Comm. at 132.

In an affidavit, tribal member Robert Brigham states that he earns his living fishing
on the Columbia River, including sites downstream from the mouth of Willow Creek.
Brigham Affidavit (August 29, 2007) at { 1. His knowledge of the fishing sites near Willow
Creek goes back 40 years. Id. at { 2. His father began fishing these sites in the mid-1960s
prior to the construction and inundation by the John Day Dam. Id. at 13. His father would
tie off at the bluff before the area was flooded and fished with various other tribal members.
Id. He asserts that since 1980 he has been the primary fisherman on the site and that the site
isregistered to him by the Umatilla Tribes. Id. at 14 . He no longer ties his nets "off to the
shore" but rather, weighs them down and the net locations are in the same general area each
season. Id. at 1 7.

Leo Stewart, an enrolled member of the , Submitted an affidavit asserting his fishing
use of the area downstream from the mouth of Willow Creek, which includes the location of
the Port of Arlington barge dock construction. Stewart Affidavit at { 2. From 1985 to 1997,
he and his brother-in-law, Robert Brigham, would set their nets off the bluff because it was
"very deep and [they] could tie off on the shore." 1d. at 4. Prior to that time, he also fished
the sites downstream from the mouth of Willow Creek when tribal members Walt Farrow
and Marvin Reed fished on the site immediately below the bluff Id at | 5. He states that
the area downstream from the mouth of Willow Creek "is recognized by tribal fishermen as
an historic tribal fishing site” and "was and is fished every year by tribal fishermen, many of
whom | talk to." Id. at 1 8.
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Donald Sampson, enrolled member and Executive Director of the , also submitted an
affidavit attesting to his fishing history at sites around the mouth of Willow Creek, including
the location of the barge dock. Sampson Affidavit at 2. He fished around the mouth of
Willow Creek in 1979 and 1980. Id. at 3 . He recalls that while fishing, fishermen would

down the knowledge of our ancestors about how to fish these sites on the Columbia
River, including Willow Creek[.]" Id. at . Hisbrother continued to fish the site with
Percy Brigham from 1980 to 1982. Id. at 8.

Given the lower standard of evidentiary proof for usual and accustomed fishing sites, it is
my conclusion that the following evidence supports a finding that the site is a usual and
accustomed ] of the

. the anthropological report that identifies usual and accustomed fishing sites at the
mouth of Willow Creek and just downstream of Willow Creek;

. the mobile character and manner of traditional Indian fishing on the Columbia
River;

. the fact that Willow Creek was delineated as the western boundary of the Tribe's
ceded territory;

. the recent history of fishing in the area as attested to by tribal members.

Whether a site is a considered a usual and accustomed fishing station is not whether the
interference by a proposed project is substantial. The standard for interferenceisa
determination that an action will have an effect on the treaty fishing right. That standard has
been met even if the site is not the most productive fishing areas or primary fishing site used
by the Tribe. See Northwest Sea Farmsv. United States, 931 F. . 1515 ( . Wash.
1996). The standard has also been met even if the project would only eliminate a portion of
the usual and accustomed fishing site. See Indian Tribe v. Hall, 698 F.

1504 ( . Wash. 1988). The following two federal casesin the northwest involving the
Corps permit regulatory program are noteworthy:

* InNorthwest Sea Farmsv. United States, the Corps denied the plaintiff a Section 10
permit under the Rivers and Harbors Act because it would conflict with the
Nation's fishing rights at one of its usual and accustomed fishing places. 931 F.

.1515( . Wash. 1996). The applicant argued that its project would not

affect or would have only a de effect upon Nation fishing and further
argued that the area was not a productive fishing area and also not a fishing site used
by the Nation primarily. The court disagreed and found that the record for
the denial of the permit supported the Corps' conclusion that the Tribe's right to
access would be affected by the project and therefore, the project would interfere
with treaty fishing rights. The court upheld the Corps decision.
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g Indian Tribe v. Hall, the Corpsissued a permit for construction of a
1200 slip marina. The Tribe sought an injunction to enjoin the construction because
it would eliminate a portion of one of the usual and accustomed fishing areasin
Elliot Bay and thus interfere with their treaty right to fish at the marina site. The
defendants argued that the marina would not preclude "meaningful use" of the
fishing area because the project would only occupy a "fraction of one percent of the
Tribes usual and accustomed Puget Sound fishing areas.”" 698 F. . at 1515. The
court found that the construction would eliminate a portion of the usual and
accustomed fishing ground and deny the Tribes access. "No case has been
presented to this Court holding that it is permissible to take a small portion of atribal
usual and accustomed fishing ground, as opposed to alarge portion, without an act of
Congress or to permit limitation of access of atribal fishing place for a purpose other
than conservation." 1d. The court granted the motion for preliminary injunction and
enjoined the Corps from taking any action to permit or allow any activities relating to
construction of the marina.

In several letters from the and in affidavits of those tribal members who have on
prior occasions or currently fish the site, the Tribe asserts that the installed pilings have
already had an effect on their ability to fish at the site. One tribal member asserts that his
nets were damaged when he tried to fish in the vicinity of the pilings and that the pilings are
located on the exact location that he normally fishes. See Brigham Affidavit (December 6,
2007).

Federal courts have consistently found that taking of access or taking of fishing grounds or
stations must be specifically authorized by Congress. E.g., Umatilla, 440 F. at 556;

, 698 F. at 1512; Northwest Sea Farms, 931 F. . a 1520. More
specifically, it has been held that the "treaty right is a property right which may not be
abrogated without specific and express Congressional authority." , 698 F.

. at 1512 (citing Menominee Tribe, 391 U.S. 404, 411 n. 12 (1968)) (emphasis added).
No court has permitted the taking of treaty fishing grounds without an act of Congress, other
than allowing some fishing limitation by States for purposes of conservation. See

, 698 F. . at 1512 (summarizing cases). In , the court found
that the Corps did not have the ability "to qualify or limit the Tribes geographical treaty
fishing right (or to allow thisto occur through permits) by eliminating a portion of an Indian
fishing ground for a purpose other than conservation.” 698 F. . at 1514. In _Northwest
Sea Farms, the court held that "[  carrying out its fiduciary duty, it is the government's,
and subsequently the Corps, responsibility to ensure that Indian treaty rights are given full
effect.” 931 F. . at 1520. Further, the court found that " isthisfiduciary duty,
rather than any express regulatory provision, which mandates that the Corps take treaty
rightsinto consideration.” Id.
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I conclude that the evidence presented by the supports afinding that the project
currently would have more than a de impact on their right of accessto their usual
and accustomed fishing site and if fully constructed, will continue to have an impact on its
treaty fishing right in thislocation.

6.33.2 Traditional Cultural Properties. Asnoted in 6.26 and 6.33 above, the additional
cultural resource surveys done also indicate that there may be effects to National Register
eligible historic properties.

6.34. Secondary and Cumulative mpacts.

6.34.1. Secondary I mpacts. Secondary impacts are the effects on an aguatic ecosystem that
are associated with adischarge of dredged or fill material, but do not result from the actual
placement of the dredged or fill material. Secondary effects are caused by the action and are
later in time or farther removed in distance, but are still reasonably foreseeable.

The project would result in a secondary impact by increasing barge transport to the project
site aswell astraffic in the project area as well as the area that intersects with 1-84.

Currently ships do not visit this area and the project would allow for docking and off-
loading at the site. Additionally, the project site does not currently experience the volume of
traffic that is expected to result from construction and operation of the facility. These
impacts are not expected to be negative.

The project will also result in a secondary impact, by affecting a usual and accustomed treaty
fishing site of the . See Section 6.33.1 above for more information. It is expected
that the project would result in adverse impacts to the treaty fishing site. The significance of
the effect of the project on these Trust resources and the Corps fiduciary duty to the tribes
to ensure that their treaty rights are given full effect absent an express abrogation from
Congress dictates that the Corps cannot issue a permit.

6.34.2. Cumulative | mpacts. Cumulative impacts are the changes in an aquatic ecosystem
that are attributable to the collective effect of a number of individual discharges of dredged
or fill material. Although the impact of a particular discharge may constitute a minor change
by itself, the cumulative effect of numerous separate actions can result in a major
impairment of the water resources and interfere with the productivity and water quality of
existing aquatic ecosystems. Cumulative effects attributable to the discharge of dredged or
fill material in waters of the United States should be predicted to the extent reasonable and
practicable.
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This project is not expected to have any cumulative impacts. The project site has over time
been subject to several different uses, all commercial or industrial in nature. The installation
of the dock and use of the site will not result in any cumulative impacts.

7. Compliance with 404 (b)(1) Guidelines of the Clean Water Act [40 _ 230.11. The
following evaluates how the project complies with these guidelines. A check in a block denoted
by an asterisk indicates that the project does not comply with the guidelines.

7.1. Alternatives Test.

» Arethere practicable alternatives available which do not involve a discharge of dredged
or fill material into waters of the United States or that would involve discharges at other
locations within these waters?

Yes* No X

» For proposed discharges into special aguatic sites, has the applicant clearly
demonstrated that there are no practicable alternative sites available?
Yes X No* N/A X

7.2. Special Restrictions.

* Will thisdischarge violate state water quality standards?
Y es* No X

« Will thisdischarge violate toxic effluent standards (under Section 307 of the Act)?
Y es* No X

«  Will this discharge jeopardize endangered or threatened species or their critical habitat?
Yes* No

«  Will this discharge violate requirements imposed by the Department of Commerce to
protect marine sanctuaries?
Yes* No N/A X

7.3. Significant Degradation. Would this discharge contribute to significant degradation of
waters of the United States through adverse impactsto:

« Human health or welfare, through pollution of municipal water supplies, fish, shellfish,

wildlife and special aguatic sites?
Yes* No X
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» Lifestagesof aquatic life and other wildlife?
Yes* No X

» Diversity, productivity and stability of the aquatic ecosystem, such as loss of fish or
wildlife habitat or loss of the capacity of wetlands to assimilate nutrients, purify water
or reduce wave energy?

Yes* No X

* Recreational, aesthetic, and economic values;
Y es* No X

7.4. Evaluation of the information in Section 6 above indicates that the proposed
discharge material meets testing exclusion criteria for the following reasons:

( X) Based on the above information, the material is not a carrier of contaminants.

() Thelevels of contaminants are substantially similar at the extraction and disposal sites
and the discharge is not likely to result in degradation of the disposal site and pollutants will
not be transported to less contaminated areas.

() Acceptable constraints are available and will be implemented to reduce contamination to
acceptable levels within the disposal site and prevent contaminants from being transported
beyond the boundaries of the disposal site.

7.5. Minimization of Impacts. Will the applicant take all appropriate and practicable steps to
minimize potential adverse impacts of the discharge on the aguatic ecosystem?
Yes X No*

8. Mitigation. To compensate for the impacts of construction to waters of the United States, the
permit, if issued, would require enhancement of approximately 3,500 square feet of degraded
shoreline immediately adjacent to the project site. It is my opinion the mitigation proposed would
adequately offset the impacts of the proposed project.

9. Special Conditions. Special conditions were not developed because the project would

interfere with treaty fishing rights; therefore, the project would have an adverse impact on the
public interest.

28



[ ]
SUBJECT: Department of the Army Environmental Assessment and Statement of Findings for Above-
Numbered Permit Application

10. Determinations.

10.1. Finding of No Significant Impact ( ) (33 Part 325). Having reviewed the
information provided by the applicant, al interested parties and the assessment of environmental
impacts contained in Section 6 of this document, | find that the denial of this permit will not have
asignificant impact on the quality of the human environment. Therefore, an Environmental
Impact Statement is not required.

10.2. 404(b)(1) Guidelines (40 230.12) Determination.
(X) The discharge complies with the guidelines.

() The discharge complies with the guidelines, with the inclusion of the appropriate and
practicable conditions listed above (in Section 9) to minimize pollution or adverse effects to
the affected ecosystem.

() Th€ Jischarge fails to comply with the requirements of these guidelines because:

There is a practicable alternative to the proposed discharge that would have less
adverse effect on the aquatic ecosystem and that alternative does not have other
significant adverse environmental consequences.

The proposed discharge will result in significant degradation of the aquatic
ecosystem under 40 230.10(b) or (c).

The discharge does not include all appropriate and practicable measures to
minimize potential harm to the aguatic ecosystem, namely...

There is not sufficient information to make a reasonable judgment as to whether
the proposed discharge will comply with the guidelines.

10.3. Public Hearing Determination. No public hearing was requested or held for this
project.

10.4. Clean Air Act Determination. The proposed project has been analyzed for conformity
applicability pursuant to regulations implementing Section 176(c) of the Clean Air Act. | have
determined that the activities proposed under this permit will not exceed de levels of
direct emissions of acriteria pollutant or its precursors and are exempt by 40 Part 93.153.
Any later indirect emissions are generally not within the Corps' continuing program
responsibility and generally cannot be practicably controlled by the Corps. For these reasons a
conformity determination is not required for this project.
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10.5. Public Interest Determination. | find that issuance of a Department of the Army
permit as prescribed by regulations published in 33 Parts 320 to 330, and 40 Part 230
is contrary to the public interest because issuance would interfere with " streaty fishing
right of access at their usual and accustomed fishing place.

11. Findings. It is my decision to deny this permit application with prejudice because of
unresolved impacts to treaty fishing rights. The Corps has afiduciary responsibility to the tribes
to ensure that their treaty rights are given full effect absent an express abrogation from Congress.
Should these issues be resolved at any time in the future, the applicant could submit another
application for another department of the Army permit. However, | also remain concerned
regarding possible impacts to potentially eligible historic properties as defined by the National
Historic Preservation Act. Thisissue must also be resolved during any future consideration of
work at this site.

In compliance with the requirements of Executive Order 12630 and the Attorney General's
Guidelines for the Evaluation of Risk and Avoidance of Unanticipated Takings, | have reviewed
and considered the Takings Implication Assessment ( ) prepared for this permit application
and have concluded that the denial of this permit does not indicate a takings implication.

PREPARED BY:

Ms. KarlaG. Ellis
Project Manager, Team L eader

REVIEWED B APPROVED BY:
eC. Evans Thomas E. ovan
Chi  Regulatory Branch Colonel, Corps of Engineers

District Commander
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NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND
REQUEST FOR APPEAL

Applicant: Port of Arlington c¢/o Timothy Wetherall . File Number: 200600160 Date: 4/4/08
Attached is: See Section below
INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A
PROFFERED PERMIT (Standard Permit or Letter of permission) B
X | PERMIT DENIAL C

APPROVED JURISDICTIONAL DETERMINATION D
PRELIMINARY JURISDICTIONAL DETERMINATION E

e oN e ?o”owmg |aent|¥|&eyour ngHts NG options regaral ng an S ST appél Of e apove

decision. Additional information may be found at http://usace.army.mil/inet/functions/cw/cecwo/reg or
Corps regulations at 33 CFR Part 331.
A: INITIAL PROFFERED PERMIT: Y ou may accept or object to the permit.

o ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Y our
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive al rights
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

« OBJECT: If you object to the permit (Standard or L OP) because of certain terms and conditions therein, you may request that
the permit be modified accordingly. Y ou must complete Section Il of this form and return the form to the district engineer.
Y our objections must be received by the district engineer within 60 days of the date of this notice, or you will forfeit your right
to appeal the permit in the future. Upon receipt of your letter, the district engineer will evaluate your objections and may: (a)
modify the permit to address all of your concerns, (b) modify the permit to address some of your objections, or () not modify
the permit having determined that the permit should be issued as previously written. After evaluating your objections, the
district engineer will send you a proffered permit for your reconsideration, as indicated in Section B below.

B: PROFFERED PERMIT: Y ou may accept or appeal the permit

« ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Y our
signature on the Standard Pennit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

o APPEAL.: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section 11 of this

form and sending the form to the division engineer. This form must be received by the division engineer within 60 days of the
date of this notice.

C: PERMIT DENIAL: You may appeal the denial of apermit under the Corps of Engineers Administrative Appeal Process

by completing Section Il of this form and sending the form to the division engineer. Thisform must be received by the division
engineer within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: Y ou may accept or appeal the approved JD or
provide new information.

« ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the
date of this notice, means that you accept the approved JD inits entirety, and waive all rights to appeal the approved JD,

« APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers Administrative
Appeal Process by completing Section Il of this form and sending the form to the division engineer. This form must be received
by the division engineer within 60 days of the date of this notice, Also, see Section I1.

E: PRELIMINARY JURISDICTIONAL DETERMINATION: Y ou do not need to respond to the Corps
regarding the preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an
approved JD (which may be appealed), by contacting the Corps district for further instruction. Also you may
provide new information for further consideration by the Corps to reevaluate the JD.



http://usace.army.mil/inet/functions/cw/cecwo/reg

SECTION |1 - REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objectionsto an
initial proffered permit in clear concise statements. Y ou may attach additional information to this form to clarify where your reasons
or objections are addressed in the administrative record. If you believe you have additional information pertinent to an approved
jurisdictional determination { see Part D} with which you disagree, that new information should first be sent to the Portland District

for reconsideration. Following the District's reconsideration, the approved jurisdictional determination can still be appealed as noted
in Part D)

ADDITIONAL INFORMATION: The appeal islimited to areview of the administrative record, the Corps memorandum for the
record of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to
clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses to the record. However,
you may provide additional information to clarify the location of information that is already in the administrative record.

POINT OF CONTACT FOR QUESTIONS OR INFORMATION:

if you have questions regarding this decision and/or the appeal If you decide to appeal an action under Parts B, C or D above,
process you may contact: send a copy of each page to:
U.S. Army Corps of Engineers Division Engineer
Portland District Office Attention: Karen Kochenbach
CENWP-OP-GP (ATTN: Michael Turaski) Regulatory Program Manager
Post Office Box 2946 P.O. Box 2870
Portland, Oregon 97208-2946 Portland, OR 97208-2870
Telephone: 503-808-3888

RIGHT OF ENTRY': Y our signature below grants the right of entry to Corps of Engineers personnel, and any government
consultants, to conduct investigations of the project site during the course of the appeal process. Y ou will be provided a 15 day
notice of any site investigation, and will have the opportunity to participate in all site investigations.

Date: Telephone number:

Signature of appellant or agent.
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November 30, 2010

Sally Toteff, Southwest Region Director
Department of Ecology

P.O. Box 47775

Olympia, WA 98504-7775
stot461@ecy.wa.gov

RE: Millennium Bulk Logistics Longview Coal Export Terminal; Public
Comments on Notice of Intent for a Construction Stormwater General
Permit and SEPA Compliance.

Dear Director Sturdevant, Ms. Toteff, and Ms. Smith,

Millennium Bulk Logistics (“Millennium™) is planning to operate a massive outdoor coal
storage and export terminal on the banks of the Columbia River at the Chinook Ventures facility
in Longview, Washington. Columbia Riverkeeper, Climate Solutions, Sierra Club, and the
Washington Environmental Council submit the following comments on Millennium’s Notice of
Intent (“*NOI”) for a Construction Stormwater General Permit (“CSWGP”) and State
Environmental Policy Act (“SEPA”), RCW 43.21C et seq., compliance. Our organizations
appreciate the Department of Ecology’s commitment to clean water and healthy ecosystems. We



recognize the time and effort Ecology expended on this complex facility during the aluminum
smelter curtailment and the Chinook Ventures enforcement actions. We request that the
Department continue to take a leadership role and carefully analyze the full impact of the new
proposed use.

Millennium’s plans call for soil disturbing activities in excess of 70 acres and associated
stormwater runoff to the Consolidated Diking Improving District Ditches, or “Longview
Ditches,” and the Columbia River. The Longview Ditches are 303(d) listed for turbidity, fecal
coliform, and dissolved oxygen and Ecology has not prepared any Total Maximum Daily Loads
(“TMDLs”) for these pollutants. Under the Ninth Circuit’s 2007 Friends of Pinto Creek v. U.S.
EPA decision, the Clean Water Act prohibits new discharges of 303(d) listed pollutants to the
Longview Ditches.

Even if a TMDL existed, Ecology should deny Millennium’s CSWGP application and
require that the company apply for an individual NPDES permit. Neither the 2005 nor draft
2010 CSWGRP are designed to protect water quality from a facility like the Chinook Ventures
site. As the Department is well aware, soils and groundwater at this industrial property are
contaminated with fluoride, cyanide and polycyclic aromatic hydrocarbons (PAHS). The
property is currently subject to a Model Toxics Control Act (“MTCA”), RCW 70.105D et seq.,
Agreed Order. Most recently, Ecology conducted a series of compliance investigations and
issued multiple enforcement orders against Chinook Ventures for air, land, and water quality
violations. Simply put, the combined impact of pollution caused by over sixty years of
aluminum smelting and Chinook Ventures now notorious environmental record render the
general permit’s one-size-fits-all approach completely inadequate to protect public health,
aquatic life, and water quality.

Finally, Ecology must require an Environmental Impact Statement (“EIS”) to assess the
direct, indirect, and cumulative impacts of this massive coal export terminal. From climate
change to the coal dust emissions associated with coal transport and storage, this permit
application raises issues of state-wide significance. Cowlitz County recently approved
Millennium’s Shoreline Substantial Development Permit and an inadequate SEPA analysis that,
among other things, failed to consider the impacts of authoring a 5.7 million ton per year coal
export terminal on the Columbia River. Before taking any action on Millennium’s CSWGP
application, Ecology must prepare a complete SEPA review, including an EIS.

For the reasons explained below, Ecology should: (1) deny Millennium’s CSWGP
application; and (2) require an Environmental Impact Statement before proceeding with any
permitting for this coal export terminal.

'Regardless of the Department’s understandable interest in seeing Chinook Ventures sell its
lease, the CSWGP application raises serious water quality issues that should be assessed
independent of any sale.

Department of Ecology
November 30, 2010
Page 2 of 14



l. Ecology Should Deny Millennium’s Construction Stormwater Permit
Application or, at a minimum, Require an Individual NPDES Permit.

Millennium’s proposed construction activities will disturb over 73 acres, significantly
increasing the risk that historic pollution from aluminum smelting and more recent pollution
from Chinook Ventures’ operations could be discharged during construction activities.
Columbia Riverkeeper, Climate Solutions, Washington Environmental Council and the Sierra
Club urges Ecology to deny Millennium’s application because it violates 40 C.F.R. § 122.4.
Even if TMDLs existed for the Longview ditches, a CSWGP is inappropriate because it is not
tailored to the significant contamination at the former Reynolds Aluminum site.

A. Millennium’s proposed construction stormwater discharges to a 303(d) listed
waterbody would violate the prohibitions of 40 C.F.R. § 122.4.

The Clean Water Act prohibits issuing a NPDES permit to a new discharger if the
discharge will contribute to the violation of water quality standards that resulted in the inclusion
of the receiving waters on the 303(d) list, unless both requirements of 40 C.F.R 8§ 122.44(i)(l)
and (2) are satisfied. Friends of Pinto Creek v. EPA, 504 F.3d 1007, 1012 (9th Cir. 2007).2
Millennium’s construction stormwater activities will discharge pollutants into the Longview
Ditches, which are 303(d) listed for fecal coliform, turbidity, and dissolved oxygen. Based on
Ecology’s online 303(d) mapping tool, it is unclear if the particular segment of the Longview
Ditches that Millennium will discharge to is included on the 303(d) list.

Pollutants that are likely to be present in construction stormwater discharges include
turbidity, suspended and settleable solids, pathogens, metals, organic compounds, and nutrients.
74 Fed. Reg. 62996, 63010 — 011 (Dec. 1, 2009). Therefore, Ecology must abide by the
prohibition of 40 C.F.R. § 122.4 with respect to discharges from construction stormwater to the
Longview Ditches. To date Ecology has not issued, and EPA has not approved, TMDLs for the
Longview Ditches. Consequently, the Clean Water Act prohibits a new or expanded discharge
of 303(d) listed pollutants to this impaired waterbody.

In Friends of Pinto Creek, the Ninth Circuit explained that 40 C.F.R. § 122.4 prohibits
new discharges of pollutants of concern to 303(d) listed waterbodies unless “a TMDL has been
performed and the owner or operator demonstrates that before the close of the comment period
two conditions are met, which will assure that the impaired waters will be brought into
compliance with applicable water quality standards.” Friends of Pinto Creek, 504 F.3d at 1012
(emphasis in original). The Ninth Circuit explained that “[t]he plain language of this exception
to the prohibited discharge by a new source provides that the exception does not apply unless the
new source can demonstrate that, under the TMDL, the plan is designed to bring the waters into
compliance with the applicable water quality standards.” Id. As a result, Ecology may not issue

The Puget Soundkeeper Alliance submitted detailed comments on the draft 2010 CSWGP,
which explained why Schedule 1.E. fails to comply with the Ninth Circuit’s Friends of Pinto
Creek decision.

Department of Ecology
November 30, 2010
Page 3 of 14



NPDES permit coverage for Millennium’s proposed construction stormwater discharges to a
303(d) listed waterway unless Ecology determines that no pollutant of concern will be
discharged. However, the overwhelming science on pollution associated with stormwater from
construction sites—and Ecology’s acknowledgement of this science in the Draft 2010 CSWGP
Fact Sheet—weighs strongly against issuing Millennium coverage under the CSWGP. See Draft
2010 CSWGP Fact Sheet at 7 (“Pollutants expected in the stormwater discharge from
construction activity include sediment (that is, suspended solids, turbidity, etc.), pH,
phosphorous, and petroleum products.”); id. at 8 (“The suspended solids may affect biological
functions, such as the ability of submerged aquatic vegetation to receive light and the ability of
fish gills to absorb dissolved oxygen.”).

B. Historic Contamination at the former Reynolds Metals Site Warrants Requiring an
Individual Construction Stormwater Permit.

Even if Ecology had issued TMDLs for the Longview Ditches, a CSWGP is not
appropriate for this highly contaminated industrial property. As an initial matter, soil and
groundwater at the former Reynolds Metals Company (“Reynolds”) site is contaminated with
hazardous substances. Reynolds produced aluminum and aluminum based products at the site
for nearly sixty (60) years. The site is currently subject to an Agreed Order between Northwest
Alloys, Chinook Ventures, and Ecology. The Agreed Order states:

Studies done at the Site in 2002 and 2003 show contamination is located at two closed
industrial landfills, three closed waste ponds, one closed potliner storage area and a
closed RCRA waste pile. Ground water found beneath portions of the Site has elevated
levels of sulfate, fluoride and cyanide.

Initial studies of soil and ground water at the Site find levels of free cyanide above Model
Toxics Control Act (MTCA) cleanup standards. Levels of fluoride are above MTCA
ground water levels.

Agreed Order at 3, 119 - 10.

Fluoride, cyanide, and PAHs found at the site are “hazardous substances” as defined in
RCW 70.105D.020(7). The Agreed Order states: “Based on the presence of these hazardous
substances at the Site and all factors known to the Department, there is a release or threatened
release of hazardous substances from the facility, as defined at RCW 70.105D.020(19).” Agreed
Orderat4 8111 1 4.

Notably, the CSWGP does not require additional monitoring, best management practices,
or stormwater treatment to address historic pollutants that may enter the Longview Ditches and
the Columbia River. In addition, the CSWGP does not impose numeric effluent limits or, at a
minimum, benchmarks for fluoride, cyanide, PAHSs and other pollutants associated with the
historic aluminum plant operations or Chinook Ventures recent operations.

Department of Ecology
November 30, 2010
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The Clean Water Act, and in turn Ecology’s 2005 CSWGP and Draft 2010 CSWGP,
anticipate that the general permit approach will not protect water quality in all circumstances. In
turn, both the 2005 and Draft 2010 CSWGP authorize Ecology to develop individual permits to
protect our state’s rivers, streams, and lakes. The 2005 Construction Stormwater General Permit,
Schedule 1.D., states:

The Director may require any discharger to apply for and obtain coverage under an
individual permit or another more specific general permit. Such alternative coverage will
be required when Ecology determines that this general permit does not provide adequate
assurance that water quality will be protected; or there is a reasonable potential for the
project to cause or contribute to a violation of water quality standards.

(emphasis in original). According to Ecology’s website, the agency intends to issue the new
CSWGP on December 1, 2010. See Ecology’ Construction Stormwater Website at
http://www.ecy.wa.gov/programs/wg/stormwater/construction/. The 2010 Draft Construction
Stormwater General Permit, Schedule 1.E., “Limitations on Coverage,” states:

The Director may require any discharger to apply for and obtain coverage under an
individual permit or another more specific general permit. Such alternative coverage will
be required when Ecology determines that this CSWGP does not provide adequate
assurance that water quality will be protected; or there is reasonable potential for the
project to cause or contribute to a violation of water quality standards.

Thus, both the 2005 and Draft 2010 CSWGP empower Ecology to require that dischargers obtain
an individual permit when the CSWGP: (1) does not provide adequate assurance that water
quality will be protected; or (2) when Ecology determines that there is a reasonable potential for
the construction project to cause or contribute to a violation of water quality standards.

Unlike the 2005 CSWGP application, the Draft 2010 CSWGP application requires that
applicants disclose the construction site’s history and soil contamination. See Draft 2010
CSWGP Application at 2, 8 V (requiring that CSWGP applicants disclose existing site
conditions, including information on whether contaminated soils are present on the site, whether
the site boundaries include contaminated groundwater, and whether “any contaminated soils will
be disturbed” or whether “any contaminated groundwater [will] be discharged due to the
proposed construction activity”). In addition, the new CSWGP application requires that
applicants explain “in detail the locations, contaminants, and concentrations, and pollution
prevention and/or treatment BMPs proposed to control the discharge of soil/groundwater
contaminants.” Id. Ecology’s decision to require this information in the new application
reflects the connection between historic site contamination, soil disturbance, and pollution
associated with stormwater from construction sites. See Draft 2010 CSWGP Fact Sheet at 9
(“Historical contamination or natural soil conditions may contribute other pollutants to
stormwater. Examples may include pesticides, metals (arsenic, lead, etc.), polychlorinated
biphenyls (PCBs), or petroleum.”). This critical information on historic site contamination will
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inform the Department’s decision on whether to invoke Schedule 1.E. for CSWGP applicants
starting December 1, 2010.

Because Millennium submitted the 2005 CSWGP application, Ecology has not had the
benefit of reviewing historic site contamination at the Chinook Ventures site. Even if this
information had been submitted, the 2010 CSWGRP fails to ensure that a highly contaminated
property like the Chinook Ventures site will not cause or contribute to water quality violations.
Based on the site’s historic soil and groundwater contamination alone, an individual NPDES
permit is warranted.

C. Recent industrial operations support issuing an individual permit to protect the
Columbia River from pollution associated with Chinook Ventures’ management

of the facility.

In addition to historic soil contamination, Chinook Ventures’ unlawful management of
the facility raises serious questions about the potential for stormwater contamination from soil
disturbing activities. Since 2006, Chinook Ventures operated the site as a bulk materials
handling facility without first obtaining a NPDES permit to cover these industrial activities.
Ecology’s files on Chinook Ventures document numerous illicit activities that must be
considered in the context of this CSWGP application. Of particular significance, Ecology has
issued at least three enforcement orders against Chinook Ventures for violating multiple state
environmental laws. The Department must assess whether Chinook Ventures’ activities at the
site could have caused soil contamination that Millennium’s construction activities will expose to
stormwater, the Longview Ditches, and the Columbia River.

Ecology’s inspection reports and enforcement orders against Chinook Ventures counsel
against issuing the CSWGP. In particular, Ecology’s inspections identified multiple air, land,
and water quality violations that range from storing dangerous wastes (spent potliner)* outdoors
to rerouting stormwater outfalls to land application of unpermitted substances. It is highly
probable that Chinook Ventures’ unlawful activities contaminated the facility.

*Chinook Ventures’ failure to obtain a NPDES permit and other Clean Water Act violations are
the subject of a pending lawsuit, Columbia Riverkeeper v. Chinook Ventures, case no. 09-5707
(W.D. Wash). The facility currently operates under a NPDES permit issued in 1990 for an
aluminum smelting facility. Ecology modified the permit in 1992 and 2002 to cover an
aluminum smelting facility in curtailment. The Clean Water Act, 33 U.S.C. § 1342(b)(1)(B),
authorizes delegated states to issue NPDES permits “for fixed terms not exceeding five years.”

*The former aluminum smelter “operated 876 pots to produce molten aluminum. Each pot
consisted of a steel shell, electrical bus bar conductor, and an anode/ore storage superstructure.
The pots were lined with a carbon material known as potliner. Potliner removed from pots is
known as spent potliner (*SPL”). SPL is listed as a dangerous waste (K088) and subject to the
Washington State Dangerous Waste (DW) Regulations (Chapter 173-303).” Ecology Order No.
6422.
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Ecology’s enforcement orders against Chinook Ventures make a compelling case for
requiring an individual NPDES application. Ecology’s Notice of Penalty No. 6421 (Mar. 9,
2009) states:

Over the last several years, Ecology has received numerous complaints about the
Chinook Ventures facility. During site visits (April 5, 2006, December 28, 2006, April
11, 2007, and October 17, 2007), Ecology discovered that Chinook had begun operating a
flat storage and transport facility that received petroleum coke, coke, coal, cement,
alumina, fly ash, and furnace slag by marine vessels and rail, and transports the materials
off-site by rail, truck and ship.

Notice of Penalty No. 6421 at 1. The Order goes on to state:

Ecology issued Air Order No. 2728 AQO05 in 2006 which allowed Chinook to operate
equipment to size and crush SPL [spent potliner] and anode material in buildings with
emission controls. The order required that all activities be conducted under controlled
conditions as a temporary source for a period of not more than one year.

Ecology conducted two unannounced site inspections in 2007 (April 11 and October 17).
During these inspections, Ecology observed Chinook operating anode sizing and crushing
equipment in buildings that had no emissions controls. Despite discussions with Chinook
management and staff following the April 2007 inspection and in the intervening months,
in October 2007, Ecology found Chinook sizing and crushing anodes again without air
pollution controls. They have also continued this operation beyond the one-year deadline
for a temporary source.

In addition to the air quality violations noted during these inspections, Ecology also
observed a number of water quality violations. Inspectors found Chinook storing waste
materials outside without adequate pollution prevention controls, materials being spilled
during loading and unloading operations and begin tracked through the site, and poor
housekeeping on-site and at the pier, all of which were potentially impacting stormwater
runoff and water quality in the Columbia River.

Notice of Penalty No. 6421 at 1 — 2 (emphasis in original).

The Department of Ecology’s 2009 fines failed to stop illegal pollution at Chinook
Ventures. Ecology’s 2010 inspections chronicle additional, unlawful water quality and land
management activities. On October 8, 2010, Ecology issued Order No. 8027 for violations of
Chinook Ventures’ Dangerous Waste Management Facility Post-Closure Plan (WAD
057068561) and National Pollutant Discharge Elimination System (NPDES) Permit (No. WA
00000806). According to the Order, in March 2010 Chinook Ventures’ new environmental
manager “revealed that stormwater from the drainage ditch system near the Black Mud Pond [a
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dangerous waste management facility] and Industrial Landfill was once again being routed to the
plants’ NPDES Outfall 005.”

In addition to Ecology’s inspections, a petroleum coke spill in February 2010 prompted a
private investigation and report by Marine Systems, Inc. The report states:

Much of the smelter and associated infrastructure has been cannibalized by Chinook
partly as agreed for the cleanup of the site, but also for scrapping to raise cash, and for re-
use and conversion into components of the new long multi-leg conveyor system, reverser
trip and ship loader for the petcoke business built without permits, engineering or
inspection . . . Evidence abounds of sloppy and un-permitted handling of wastes, poor
and unsafe working conditions, and conversion of the former engineered and permitted
waste treatment system into an un-permitted and un-maintained waste distribution system
that has intensified rather than reduced the complexity of the cleanup and remediation the
site will require to return to safe and beneficial use . . . .

Marine Systems Inc. Report (Apr. 22, 2010) at 3. Together, Ecology’s inspections and private
investigations demonstrate that soil disturbing activities at this facility warrant the review and
oversight that a CSWGP does not afford.

By orders of magnitude, the CSWGP application is far less rigorous than an individual
NPDES application. Typically, the rationale for this less rigorous, general permit approach is the
intermittent nature of the stormwater discharges and the common BMPs that construction sites
can use to reduce erosion, turbidity, and total suspended solids. The typical rationale does not
hold up for the Chinook Ventures property. Given Chinook Ventures’ atypical and illegal
management of dangerous wastes and other materials, the more rigorous individual permit
application process will provide critical information on soil contamination and ensure that water
quality is protected.

1. Ecology Should Assume Lead Agency Status and Prepare an Environmental
Impact Statement for the 5.7 Million ton/year Coal Export Terminal.

Based on the nature, size, and environmental impacts associated with coal transport and
export, we have urged from the outset that Ecology take lead-agency status or, at a minimum,
that Cowlitz County require a comprehensive Environmental Impact Statement. On November
23, 2010 Cowlitz County issued Millennium’s Substantial Shoreline Development Permit and
associated Modified Mitigated Determination of Nonsignificance (“MMDNS”). The MMDNS
fails to account for the coal export terminal’s direct impacts on human health and the
environment, particularly along the rail transport route outside of Cowlitz County, and the
indirect impacts on climate change. By this reference, we incorporates pubic comments
submitted to Cowlitz County by Earthjustice on behalf of Climate Solutions, Columbia
Riverkeeper, Sierra Club, and the Washington Environmental Council. See Ex. A, B, C, D, and
E. We urge Ecology to consider these comments on Millennium’s SEPA compliance.
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Based on Cowlitz County’s inadequate SEPA review, Ecology should exercise its
authority under WAC 197-11-600(3)(a) and assume lead agency status. Specifically, WAC 197-
11-600(3)(a), “When to use existing environmental documents,” states:

Any agency acting on the same proposal shall use an environmental document
unchanged, except in the following cases:

(a) For DNSs, an agency with jurisdiction is dissatisfied with the DNS, in which
case it may assume lead agency status (WAC 197-11-340(2)(e) and 197-11-
948).

(emphasis added). Given the state-wide significance of climate change and coal dust emissions,
Ecology should assume lead agency status and require that Millennium prepare an
Environmental Impact Statement. For perspective, five million tons of coal per year will
generate approximately 10 million tons of carbon dioxide annually—roughly equivalent to the
emissions of two million U.S. cars, or about 10% of Washington State’s total carbon emissions.
It is about the same total amount of coal that the TransAlta coal-fired power plant in Centralia,
Washington uses every year. Cowlitz County’s wholesale failure to account for climate change
is an end-run around SEPA’s requirements and contrary to Governor Gregoire’s Executive Order
on climate change.

Millennium’s coal export terminal requires, at minimum, a one mile-long train of open
coal cars traveling across Washington and along the Columbia River every day. Cowlitz County
attempted to address the significant and widespread impacts of coal dust emissions from the coal
transport and terminal operations. We urge Ecology to carefully assess the adequacy of these
MMDNS conditions. At first blush, the MMDNS appears to mitigate coal dust emissions with
conditions that address rail car loading techniques and coal dust monitoring along the transport
route. Upon further scrutiny, Ecology should reject the MMDNS because the conditions: (1) are
highly discretionary; (2) do not require proven methods that can significantly reduce coal dust
emissions (i.e., covered rail cars, mandatory use of dust suppressants); and (3) hinge on
“enforcement” by a party with a serious financial stake in west coast coal export: Burlington
Northern Santa Fe (“BNSF”). For the reasons explained in Earthjustice’s November 15, 2010
letter, Ecology should assume lead agency status and require an EIS before proceeding with any
permits for Millennium’s facility.

111, Millennium’s CSWGP Application was Premature because Cowlitz County’s
SEPA Review was not “Final” at the Time Millennium Submitted the
Application.

Aside from the reasons explained above, Ecology cannot issue Millennium’s CSWGP
because of procedural errors in the application. First, Millennium’s Notice of Intent (“NOI”)
was incomplete at the time it applied for the CSWGP. Section VI of the NOI, “State
Environmental Policy Act (SEPA),” states: “The Notice of Intent (NOI) is incomplete and cannot
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be approved until the applicable SEPA requirements under Chapter 197-11 WAC are met.”
Millennium’s October 22, 2010 NOI failed to meet the NOI SEPA requirements.

Specifically, Millennium’s October 22" application incorrectly stated that Cowlitz
County had issued a “final” SEPA determination. In fact, on October 22", Cowlitz County’s
MDNS was not “final.” See WAC 197-11-390(3) (“Regardless of any appeals, a DS or DNS
issued by the responsible official may be considered final for purposes of other agencies’
planning and decision making unless subsequently changed, reversed, or withdrawn.”); WAC
197-11-340 (describing DNS process). The public comment period on Cowlitz County’s
preliminary SEPA determination was still pending when Millennium submitted the NOI. The
preliminary nature of the MDNS determination was confirmed on November 9, 2010 when
Cowlitz County issued a Modified Mitigated Determination of Nonsignificance (“MMDNS”).
The MMDNS responded to public comments, added conditions, and modified proposed
conditions. Under WAC 197-11-390(3), a DS or DNS is not considered “final” if it is
subsequently “changed, reversed or withdrawn.” In the case of Millennium’s initial MDNS,
Cowlitz County later changed and modified its preliminary finding. Thus, the Notice of Intent
was incomplete at the time Millennium advertised the public notice and public comment
deadlines. Ecology must require that Millennium submit a new, accurate NOI and publish a new
public notice and associated public comment deadlines.

Second, contrary to its response in the CSWGP application, Millennium did not “own or
control” the Chinook Ventures site on the date it submitted the application. Moreover, were
Ecology to issue Millennium permit coverage, it is entirely unclear if Millennium would meet
the CSWGP definition of “owner” or “operator” today. See Millennium’s CSWGP Application
(Oct. 22, 2010). The Draft 2010 CSWGP defines as “operator” as:

[A]ny party associated with a construction project meets either of the following two
criteria:

e The party has operational control over construction plans and specifications,
including the ability to make modifications to those plans and specifications;
or

e The party has day-to-day operational control of those activities at a project
that are necessary to ensure compliance with a SWPPP for the site or other
permit conditions (e.g., they are authorized to direct workers at a site to carry
out activities required by the SWPPP or comply with other permit conditions).

Draft 2010 CSWGP at 47; see also 2005 CSWGP at 42 (defining “operator”). According to
Ecology’s November 2010 website updates, Millennium had not acquired the Chinook Ventures
property on October 22, 2010, and a sale is still pending. Millennium’s application and publicly
available information do not support a finding of operational control or site ownership.

Based on these procedural errors alone, Ecology should deny Millennium’s CSWGP
application at this time.
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V. Conclusion.

For the reasons explained above and in SEPA comments to Cowlitz County, Columbia
Riverkeeper, Climate Solutions, Sierra Club, and the Washington Environmental Council urge
Ecology to deny Millennium’s CSWGP application. We greatly appreciate Ecology’s
commitment to carefully reviewing new industrial projects such as the Millennium coal export
terminal. Given the complexity of the issues raised in this comment, we are requesting a meeting
with the Department to discuss these issues and, more generally, coal export terminals in
Washington State. Please contact me at your earliest convenience to arrange a meeting with
representatives from the coalition.

Sincerely,

KMM
Lauren Goldberg
Staff Attorney, Columbia Riverkeeper
lauren@columbiariverkeeper.org
541-965-0985
On behalf of Climate Solutions, Columbia

Riverkeeper, Sierra Club, and Washington
Environmental Council

cc: (Letter via email only)

Governor Chris Gregoire
Jay Manning, Chief of Staff
Governor’s Office
(Jay.manning@gov.wa.gov)

Keith Phillips
Governor’s Office
(keith.phillips@gov.wa.gov)
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Alan Bogner
Office of Regulatory Assistance
(alan.bogner@ora.wa.gov)

Josh Baldi
Department of Ecology
(jbal461@ecy.wa.gov)

Janice Adair
Washington Department of Ecology
(Jjada461@ecy.wa.gov)

Kim Wigfield
Washington Department of Ecology
(kim.wigfield@ecy.wa.gov)

Judy Schweiters
Washington Department of Ecology
(Judith.schweiters@ecy.wa.gov)

Rogers Weed
Washington Department of Commerce, Director
(rogersw@cted.wa.gov)

Tony Usibelli
Washington Department of Commerce
(tonyu@cted.wa.gov)

Phil Anderson, Director
Washington Department of Fish and Wildlife
(director@dfw.wa.gov)

Dave Howe
Washington Department of Fish & Wildlife
(david.howe@dfw.wa.gov)

Steve West
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. INTRODUCTION

This document presents the methodologies and results of a modeling analysis of air
quality impacts of the proposed Morrow Pacific Project (MPP) in Oregon. The MPP
includes three operating stages. In the first stage, coal will be offloaded from trains at the
Port of Morrow via enclosed facilities into enclosed storage buildings and transferred into
enclosed barges by enclosed conveyors. In the second stage, coal will be shipped down
the Columbia River by enclosed barges to Port Westward in Columbia County. The MPP
third stage involves the coal transloading from barges into ocean-going vessels (OGV).
An Environmental Review (ER) and an air pollution permit application have been
prepared for the MPP. However, no dispersion modeling has been performed in these
documents to quantify the project impacts. Hence, AMI Environmental has been asked by
Sierra Club to conduct an air quality modeling analysis using the regulatory dispersion
model AERMOD to predict project impacts of criteria pollutants, such as nitrogen
dioxide (NO,), sulfur dioxide (SO,) and fine particulates (PM;s). Project impacts are
compared against applicable national ambient air quality standards (NAAQS).

1. MODELING METHODOLOGIES

This section documents the methodologies and assumptions used in the generation of
modeling inputs such as source emissions, stack parameters, receptors, meteorological
data and background concentrations.

A. Model Version

Version 12060 of the AERMOD model has been used in the modeling study. It is
currently the latest version of the model that has been approved by the U.S.
Environmental Protection Agency (USEPA, 2012). The most recent modeling guidance
by US EPA has been implemented in the AERMOD model and it is fully capable of
predicting project impacts for comparison against recent short-term NAAQS, e.g. the 1-
hour NO, NAAQS of 100 ppb (188 ug/m®), the 1-hour SO, NAAQS of 75 ppb (196
ug/m?® and the 24-hour PM,5 NAAQS of 35 ug/m® as well as the annual NO, NAAQS of
53ppb (100 ug/md).

B. Source Emissions

Two basic scenarios are considered for modeling by the AERMOD model. In the first
scenario, coal is unloading from trains while barges are loading at the dock in Port of
Morrow. The second scenario involves coal loading at Port Westward onto a Panamax
while the transloader is testing the emergency generator and a tug boat assisting the barge
unloading operation. For both scenarios, AERMOD modeling has been performed for 1-
hour and annual NO; and SO,. PM, s impacts are only modeled for the first scenario.



Pollutant annual emissions for all modeled sources are taken from the Project ER. Table
1 shows total annual emissions for each pollutant (NOy, SO, and PM5) at Port of
Morrow. To convert these annual emissions into hourly emissions required by
AERMOD, information about train and tug boat activities documented in the project ER
are used. For trains, there will be 607 trains per year and 12 hours for train unloading. For
tug boats, there will be 630 trips and 9 hours for barge loading. The storage facility is
assumed to be a continuous source (365 days, 24 hours per day).

Table 1 also shows the PM, s emissions from wind erosion of coal on open barges and
open trains (railcars). The project ER states that the four-barge tow is 650 ft long by 84 ft
wide, resulting in an exposed surface area of A=1.256 acre. Using the emission factor in
Table 11.9-1 of AP-42 for wind erosion from coal piles, wind erosion emissions of open
barges can be estimated from:

PM, 5 of open barge (Ib/hr) = 0.72*u*A* F = 4.341 Ib/hr

where u is the wind speed (=2*32 where 32 mph is the highest daily wind speed
averaged over daytime hours at Hermiston during 2007-2011 and the factor 2 is to
account for wind gust),
A is the exposed surface area (=1.256 acre)
F is the fraction of PM_5 (=0.075 from AP-42 Section 13.2.5.3)

The length of a unit train is 5,800 ft (ER p. 2-6) and it has a width of 9.5 ft. Its exposed
surface area is calculated to be A = 1.26 acre. Windblown dust emissions from railcars of
a unit train are then estimated using the same AP-42 formula above (Phyllis Fox, Train
Staging, Oct. 28, 2012):

PM s of open train (Ib/hr) = 0.72*64*1.26* 0.075 = 4.35 Ib/hr

Table 1
Pollutant Emissions for Modeled Sources at Port of Morrow

Emission NOy 1-hr NOy SO, 1-hr PM;5 24-hr
Sources (tpy) (Ib/hr) (tpy) SO, (tpy) PM;s
(Ib/hr) (Ib/hr)

Train unloading 492 135.09 0.3 0.824 12.8 3.51

Tug boat 39 13.76 0.0088 0.0031 0.92 0.32
Storage facility -- -- -- -- 0.012 0.0027
Open barge - -- - -- - 4.341

Open train -- -- -- -- -- 4.35




Table 2 shows the modeled sources and emissions at Port Westward. Total annual
emissions have been taken from the project ER. For converting these annual emissions
into hourly emission rates, all modeled sources are assumed to operate continuously (365
days, 24 hours per day) as stated in the project ER.

Table 2
Pollutant Emissions for Modeled Sources at Port Westward

Emission Sources NOy 1-hr SO, 1-hr

(tpy) NOx | (tpy) SO;

(Ib/hr) (Ib/hr)

Panamax 81.5 18.61 14.7 3.36

Transloader (emergency power) 281 64.16 | 0.048 0.011
Transloader (shore power) 0.33 0.0753 | 7.9e-5 | 1.80e-5
Tug boat 32 7.31 | 0.0042 | 0.00096

B. Stack Parameters

Project emissions are modeled as point sources. Stack parameters (stack height, diameter,
temperature and exit velocity) for the modeled sources are shown in Table 3. They are
taken from the modeling studies of port operations conducted by the California Air
Resources Board (CARB, 2006) and New Jersey Department of Environmental
Protection (NJDEP, 2009). Emissions from tug boats and barges are released from a
height of 20 ft. Windblown dust emissions from railcars are modeled as area source with
a release height of 16 ft (CARB, 2006).

Table 3. Stack Parameters for Modeled Emission Sources

Source Height | Diameter | Temperature | Velocity
(m) (m) (K) (m/s)
Train engine | 4.572 0.61 372.0 3.47
Tug Boat 6.0 0.5 300.0 0.0
Barge 6.0 0.5 300.0 0.0
Open train 5.0 -- -- -
Panamax 43.0 0.50 618.0 16.0
Generator 35.97 0.47 699.82 30.0

Note: Emissions from open trains are modeled as area source



C. Receptors

The AERMOD modeling uses a Cartesian grid of discrete receptors that are located
within a radius of 5 km around the ports of Morrow and Westward. The receptor grid has
varying resolutions: 50 m within the first 2 km and 100 m between 2 km and 5 km.
Receptors located on the leased property at Port of Morrow have been removed from
consideration. A total of 16,739 receptors have been used in the AERMOD modeling for
Port of Morrow. The modeling at Port Westward has 16,762 receptors. A flagpole
height of 1.5 m was also assigned to the modeled receptors. The preprocessor AERMAP
has been employed to obtain terrain elevations at these receptors using the National
Elevation Data (NED).

D. Meteorological and Ozone Data

For Port of Morrow, the AERMOD modeling uses the 2007-2011 surface meteorological
data (including 1-min ASOS wind data to minimize calm hours) from Hermiston and
upper-air data from Salem. The dataset has 589 calm hours and 1,662 hours with missing
data (3.79% of possible 43,824 hours). The wind rose from Hermiston in Figure 1 shows
predominant winds from the southwest.

The modeling for Port Westward uses the 2006-2010 surface data (including 1-min
ASOS wind data) from Astoria and upper-air data from Salem. This dataset has 523 calm
hours and 1,554 hours with missing data (3.55% of possible 43,824 hours). The wind rose
of Astoria surface winds is shown in Figure 2. Wind directions at this station are highly
variable, from east to northwest.

For 1-hour NO, modeling at Port of Morrow, the AERMOD model uses the Ozone
Limiting Method (OLM) and the Plume Volume Molar Ratio Method (PVMRM). Both
techniques are considered as Tier 3 by the US EPA and require hourly ozone data as
input. Hourly ozone measurements at Hermiston during the same years (2007-2011) as
the meteorological data are used as input to the AERMOD maodel.

E. Background Concentrations

For comparison with the NAAQS, background concentrations at a monitoring station are
added to the concentrations predicted by the AERMOD model. Monitoring data during
2007-2008 tabulated in the Oregon DEQ 2011 Air Quality Annual Report (ODEQ, 2012)
indicate that a 98" percentile of daily maximum NO, of 37 ppb (69.6 ug/m®) and a 99"
percentile of daily maximum SO, of 9 ppb (23.5 ug/m®) were measured at the Hermiston
municipal airport. Monitoring data in 2007 at the Hermiston pump station show a 98"
percentile of daily maximum PM,s of 24 ug/m®. An annual-averaged NO, concentration
of 8 ppb (15.0 ug/m®) was also measured at the Hermiston airport. These pollutant



measurements are used as background concentrations for modeling impacts at Port of
Morrow.

For modeling at Port Westward, the background concentrations are: 35.3 ppb (66.4
ug/m?) recorded in Portland as the 2009-2011 average of the 98" percentile of daily
maximum 1-hour NO, and 8.7 ppb (22.8 ug/m®) recorded in Portland as the 2009-2011
average of the 99" percentile of daily maximum 1-hour SO,. For 24-hour PM,, the
2009-2011 design value of 20 ug/m® for the Dalles monitoring station is used as
background. Background concentrations used in the modeling are shown Table 4 below.

While we included background concentrations to be consistent with applicable guidance,

even if the background concentrations were all assumed to be zero, it would not affect
any of the NAAQS violations discussed in this report.

Table 4. Pollutant Background Concentrations (ug/m?®)

Modeled 1-hour 1-hour 24-hour Annual
Port NO, SO, PM, s NO,
Morrow 69.6 235 24.0 15.0
Westward 66.4 22.8 20.0 --




Figure 1 — Wind Rose of Hermiston 2007-2011 Surface Winds
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Figure 2 — Wind Rose of Astoria 2006-2010 Surface Winds
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I1l.  MODELING RESULTS
A. 1-Hour NO, Impacts

In January 2010, US EPA announced a new 1-hour NAAQS which is attained when the
3-year average of the 98™ percentile of the daily maximum 1-hour NO, concentrations
does not exceed 100 ppb (or 188 ug/m?). Subsequently, US EPA issued in June 2010 a
modeling guidance for using the AERMOD model with one year of onsite
meteorological data or five years of offsite meteorological data (USEPA, 2010).
According to the US EPA, the 8" highest maximum daily 1-hour concentration obtained
with one year of onsite data or averaged over five years of offsite data should be used in
the NAAQS comparison.

For 1-hour NO, modeling, US EPA has recommended several techniques that can be
divided into three tiers:

1. Tier 1: Full conversion where the NOx emissions are assumed to be 100%
converted into NO,,

2. Tier 2: The Tier 2 technique is known as the Ambient Ratio Method (ARM). In
this technique, a default conversion rate of 0.80 recommended in the US EPA
March 2011 guidance is applied to the predicted NOy concentrations, and

3. Tier 3: Two Tier 3 techniques known as Ozone Limiting Method (OLM) and
Plume Volume Molar Ratio Method (PVMRM) are currently available in the
AERMOD model.

The Tier 1 and Tier 2 methods are fully approved by the US EPA. The OLM and
PVMRM techniques in Tier 3 are considered to be non-regulatory defaults and their use
requires the approval of US EPA and state agencies on a case by case basis (US EPA,
2011). AMI Environmental contacted ODEQ regarding the appropriate Tier 3
methodology to use in this setting. ODEQ recommended the use of both techniques
(OLM and PVYMRM) and, hence, they have been employed in this modeling analysis.

Al Impacts of Port of Morrow Operations

1-hour NO; impacts from NOy emissions from train unloading and a tug boat assisting
barge loading at Port of Morrow have been modeled by all the above modeling
techniques recommended by the US EPA: Tier 1 with full conversion; Tier 2 with 80%
conversion; OLM and PVMRM in Tier 3. The Tier 3 techniques use in-stack NO,/NOx
ratios of 0.15 for locomotive and 0.10 for tug boat. The in-stack ratio for locomotive is
obtained from source tests conducted by Southwest Research Institute (Fritz, 2007). The
ratio for tug boat is taken from source tests included in the in-stack NO,/NOy ratio
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database that has recently been setup by the US EPA OAQPS. Hourly ozone
measurements at the Hermiston airport from 2007-2011 have also been used as inputs.

Three AERMOD modeling runs (Tier 1, OLM and PVMRM) have been performed with
the 2007-2011 meteorological data. Both the train and the tug boat are assumed to
operate only during daytime hours (0600-1800). This is a conservative assumption that
may understate the impacts since daytime hours typically have stronger wind and more
unstable conditions than nighttime hours.

NO, modeling results for the 8™ highest concentrations are summarized in Appendices A-
C and presented in Table 5. As shown in this table, the AERMOD model has predicted,
with all modeling techniques, large exceedances of the 1-hour NAAQS of 188 ug/m? by
project emissions alone. The highest 8" highest concentrations obtained with Tier 1
(12,000.4 ug/m®) and Tier 2 (9,600.3 ug/m®) are much higher than those predicted by Tier
3 techniques. The highest concentration predicted by PVMRM (2,064.3 ug/m®) is
slightly higher than that of the OLM technique (1,872.6 ug/m®).

For Tier 1, a plot of the contour of 188 ug/m? is shown in Figure 3. The area with
concentrations exceeding 188 ug/m?, i.e., violating the 1-hr NAAQS due to project
emissions alone, has a radius of about 5 km north and west of the project site. These
exceedances are also predicted within 3 km east and south of the project. Figure 4 shows
that the area of NAAQS exceedances predicted with OLM is much smaller. PYMRM has
predicted a much larger area of exceedances than OLM, albeit smaller than that of Tier 1.

Table 5. Predicted 1-Hour NO, Impacts of Port of Morrow Operations

Modeling Project | Backagr. Total NAAQS | Percent
Method Conc. Conc. Conc. Over

(ug/m® | (ug/m® | (ug/m® | (ug/m®) | NAAQS

Tier 1-100% 12,000.4 69.6 12,070.0 188 6,320%

Tier 2 - 80% 9,600.3 69.6 9,669.9 188 5,044%
Tier 3-OLM 1,872.6 69.6 1,942.2 188 933%

Tier 3-PVMRM 2,064.3 69.6 2,133.9 188 1,035%

12



R WIL R

Eva gl LBk L

Predictad 1=hour NO2 (ug/m3) wio Background from Port of Mormow Operations
Figure 3. Area with Highest 8" Highest 1-hour NO, Concentrations (Tier 1-Full

Conversion) Exceeding the 1-Hour NAAQS of 188 ug/m® by
Port of Morrow Operations Alone

13



="
“Rock Isla

Blalock Isl

5086000

5084000

hitcomb'isiand

(m)

§ ”

S

Z 5082000 §

=

'—

=

';!r'hw g
5080000 Boardman OR O"Boardr_ﬁg"ﬁ!'_,_: .
= (} 3 =AAZIR —

5078000

Google eartt
lobe -

D6.28 m N .elev. ~0'm Eyeall 11.89km {

288000 290000 292000 294000 296000 298000 300000
UTM-East (m)

188 500 1000 2000
Predicted 1-hour NO2 (ug/m3) w/o Background from Port of Morrow
Operations (Tier 3 - OLM)

Figure 4. Area with Highest 8" Highest 1-hour NO, Concentrations (Tier 3-OLM)
Exceeding the 1-Hour NAAQS of 188 ug/m? by
Port of Morrow Operations Alone

14




s
“Rock Isl|

Blalock Is

5086000

)

hitcombIsland

5082000-§

UTM-North (m

5080000

{‘ .’_.. 3
730}

5078000 BT Google eart

11 T 293888 97 m E 5082206 .28 m N elev. "~ 0'm Eye alt 11.89km ()

288000 290000 292000 294000 296000 298000 300000
UTM-East (m)

188 500 1000 2000

Predicted 1-hour NO2 (ug/m3) w/o Background from Port of Morrow
Operations (Tier 3 - PVMRM)

Figure 5. Area with Highest 8" Highest 1-hour NO, Concentrations (Tier 3-
PVMRM) Exceeding the 1-Hour NAAQS of 188 ug/m; by
Port of Morrow Operations Alone

A.2  Impacts of Port Westward Operations

1-hour NO; impacts from NOx emissions from the OGV Panamax loading, the
transloader operating on emergency power and a tug boat assisting the barge unloading at
Port Westward have been modeled by Tier 1 with full conversion and Tier 2 with 80%
conversion. No Tier 3 technique, OLM or PVMRM, has been performed since Astoria
does not have hourly ozone measurements publicly available. Modeling results are
summarized in Appendix D. As shown in this Appendix and Table 6, the highest 8"
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highest concentrations of from project emissions alone (4,670 ug/m?® for Tier 1 and 3,736
ug/m? for Tier 2) largely exceed the NAAQS of 188 ug/m>. With the added background
of 66.4 ug/m®, the NAAQS is predicted to be exceeded by 2,419% (Tier 1) and 1,923%
(Tier 2).

Another AERMOD run has been performed where the transloader is operating on shore
power. As shown in Appendix E and Table 7 below, the highest 8" highest NO, of 4,670
ug/m? is the same as in the previous modeling scenario with the transloader operating on
emergency power. Thus, the NAAQS is predicted to be largely exceeded by 2,419%
(Tier 1) and 1,923% (Tier 2) for both modeling scenarios.

The areas of NAAQS exceedances are shown in Figure 6 for the scenario with emergency
power and Figure 7 for the scenario with shore power. Comparing these two figures
shows that the area of exceedances of the former scenario is larger than that of the latter.
Due to the emissions of the emergency generator, the area of exceedances extends about
3 km northwest of the project site.

Table 6. Predicted 1-Hour NO, Impacts of Port Westward Operations
With Transloader on Emergency Power

Modeling Project Backagr. Total NAAQS | Percent
Method Conc. Conc. Conc. Over

(ug/m® | (ug/m® | (ug/m® | (ug/m® | NAAQS

Tier 1 -100% 4,670.0 66.4 4,736.4 188 2,419%

Tier 2 - 80% 3,736.0 66.4 3,802.4 188 1,923%

Table 7. Predicted 1-Hour NO, Impacts of Port Westward Operations

With Transloader on Shore Power

Modeling Project Backagr. Total NAAQS | Percent
Method Conc. Conc. Conc. Over

(ug/m® | (ug/m® | (ug/m® | (ug/m® | NAAQS

Tier 1 -100% 4,670.0 66.4 4,736.4 188 2,419%

Tier 2 - 80% 3,736.0 66.4 3,802.4 188 1,923%
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B. 1-Hour SO, Impacts

In June 2010, US EPA announced a new 1-hour NAAQS which is attained when the 3-
year average of the 99" percentile of the daily maximum 1-hour SO, concentrations does
not exceed 75 ppb (or 196 ug/m®). Subsequently, US EPA issued in August 2010 a
modeling guidance for using the AERMOD model with one year or five years of
meteorological data (USEPA, 2010b). According to the US EPA, the 4™ highest
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maximum daily 1-hour concentrations obtained with one year of onsite data or averaged
over the modeled five years of offsite data should be used in the NAAQS comparison.

Impacts from SO, emissions from operations from both ports have been modeled.
Modeling results are summarized in Appendix F (for Port of Morrow) and Appendix G
(for Port Westward). As shown in Table 8 below, the AERMOD model has predicted

the highest 4" highest SO, concentrations of 7.7 ug/m® for the Port of Morrow and 87.1
ug/m? for Port Westward. With the added background concentrations, the NAAQS is
predicted not to be exceeded at both ports. The low SO, concentrations are due to the use
of SO, emissions that are shown in the project ER. These emissions have been calculated
based on the use of ultra low sulfur diesel for both locomotive and boats. We note that the
locomotive and boats are currently legally allowed to use much higher sulfur content
diesel fuel that what was assumed in the ER. See 77 Fed. Reg. 61281 (Oct. 9, 2012).

Table 8. Predicted 1-hour SO, (ug/m3) of Port Operations

Modeling Project Backagr. Total NAAQS NAAQS

Scenario Conc. Conc. Conc. Exceeded?
Port of Morrow 7.7 23.5 31.2 196.0 NO
Port Westward 87.1 22.8 109.9 196.0 NO

C. 24-Hour PM; 5 Impacts

In September 2006, US EPA revised the 24-hour PM; s NAAQS which is attained when
the 3-year average of the 98" percentile 24-hour concentrations must not exceed 35
ug/m®. Subsequently, US EPA issued in August 2010 a modeling guidance for using the
AERMOD model with one year of onsite data or five years of offsite meteorological data
(USEPA, 2010d). According to the US EPA, the highest 24-hour average concentration
obtained with one year of onsite data or the highest average of the maximum 24-hour
averages across five years of offsite data should be used in the NAAQS comparison.

Impacts from PM, s emissions from operations at Port of Morrow with enclosed and
open barges and trains have been modeled. Modeling results are summarized in
Appendix H (for enclosed barges and trains) and Appendix | (for open barges and closed
trains). As shown in Table 9 below, the AERMOD model has predicted exceedances of
the 24-hour NAAQS of 35 ug/m?® by the highest 24-hour PM, 5 concentrations of 96.3
ug/m?® for the enclosed barges and 219.0 ug/m?® for the open barges. With the added
background concentration of 24 ug/m?, the 24-hour NAAQS is predicted to be exceeded
by both types of barges, by 2.4 times with the enclosed barges and by 5.9 times with the
open barges.
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Due to high emissions from wind erosion, impacts from open barges are much higher
than those from enclosed barges. NAAQS exceedances are plotted in Figure 8 for the
closed barge/closed train scenario and Figure 9 for the open barge/closed train scenario.
In both figures, the NAAQS exceedances are denoted by the contour of 12 ug/m?® (plus
the background of 24 ug/m?®). Figure 8 shows these exceedances for the closed
barge/train scenario are predicted to only occur close to the project site in Oregon, i.e.
south of the state line on the Columbia River. For the open barge/closed train scenario,
they will extend north of the state line, i.e. in Washington.

Another AERMOD modeling run has been performed to assess the impacts of the closed
barge/open train scenario. The project ER indicates that up to two unit trains can be
present onsite in any given hour (ER, p. 2-6). Their emissions (8.7 Ib/hr=2*4.35 Ib/hr) are
modeled as area source with a length of 1500 ft (the length of rail lines within the MPP
property) and a width of 19 ft (9.5 ft x 2). Modeling results are summarized in Appendix
J. Table 9 shows that the highest 24-hour PMys concentration of 388.6 ug/m® is the
largest among the modeled scenarios. The 24-hr NAAQS is also predicted to be exceeded
by 10.8 times with the open trains. Figure 10 shows that the closed barge/open train
scenario has the largest zone of exceedances among the modeled scenarios. The NAAQS
exceedances are also predicted to occur in the Washington portion of the Columbia River.

Table 9. Predicted 24-hour PM_;5 (ug/m®) of Port of Morrow Operations

Modeling Project Backagr. Total NAAQS Percent
Scenario Conc. Conc. Conc. Over NAAQS
Operation with 96.3 24.0 120.3 35.0 244%

closed barges &
closed trains
Operation with 219.0 24.0 243.0 35.0 594%
open barges &
closed trains
Operation with 388.6 24.0 412.6 35.0 1,079%
closed barges &
open trains
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D. Annual NO, Impacts

Annual NO, impacts from the operations at Port of Morrow have been analyzed with the
AERMOD run. This run uses NOx emissions from train unloading, a tug boat assisting
the barge loading and a tug boat travelling on the Columbia River. NOx emissions of the
traveling tug are 3.62 tpy (790/218 where the total emissions are 790 tpy and the distance
traveled is 218 miles as shown in the project ER). Table 10 shows that the annual-
averaged concentrations predicted for 2007 are the highest among the modeled annual
NO, concentrations. Modeling results for the year 2007 are summarized in Appendix K.
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With the added background of 15 ug/m®, the annual NAAQS of 100 ug/m? is predicted to
be largely exceeded, by 16 times with Tier 1 and 12 times with Tier 2 as shown in Table
11. Figure 11 shows these exceedances occurring near the project site. No Tier 3
technique (OLM or PVMRM) has been performed. However, based on the large
magnitude of the exceedances predicted by Tier 1 and Tier 2 and the results of applying
Tier 3 techniques in 1-hour NO, modeling described in Section I11. A.1 above,

exceedances of the annual NAAQS are also expected with Tier 3 techniques (OLM or
PVMRM).

Table 10. Predicted Annual NO; (ug/m®) of Port of Morrow Operations

Tier 1 -100% 1,750.9 1,660.5 1,366.5 1,430.8 | 1,572.8
Tier 2 - 75% 1,313.2 1,245.4 1,024.9 10731 | 1,179.6

Table 11. Predicted Maximum Annual NO, Impacts (ug/m®) of Port of Morrow

Operations
Tier 1 -100% 1,750.9 15.0 1,765.9 100.0 1,666%
Tier 2 - 75% 1,313.2 15.0 1,327.2 100.0 1,227%
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E. Nitrogen Deposition Impacts

Nitrogen deposition impacts due to dry and wet deposition from the operations at Port of
Morrow have been analyzed with the AERMOD run. This run uses NOy emissions from
trains unloading and tug boats assisting the barge loading. A tug boat travelling on the
Columbia River with NO, emissions of 3.62 tpy is also included. Modeling results for the
year 2011 with the highest NO, deposition fluxes are summarized in Appendix M. The
maximum NO, deposition fluxes (in g/m?/yr) predicted by AERMOD are converted into
kg N/ha/yr by multiplying them by 3.043 = 10*(14/46) where 10 is the conversion factor
from g/m? to kg/ha and (14/46) is the mass ratio of nitrogen (N) over NO,. The converted
maximum impacts are presented in Table 12 and a plot of the predicted deposition in
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Figure 12 below. The predicted deposition fluxes largely exceed the ecological screening
level (ESL) of 0.5 g/m?/yr or 5 kg/ha/yr recommended by US EPA (US EPA, 2008).

Table 12. Predicted Nitrogen Deposition (kg N/ha/yr) of Port of Morrow

Operations
Modeling 2007 2008 2009 2010 2011 ESL
Method
Tier 1-100% 164.4 155.1 185.7 128.9 261.2 5
Tier 2 - 75% 123.3 116.3 139.3 96.7 195.9 5

o~*R0Ock sl

Blalock Islands

Walk Island

5086000

)

hitcombIsland

5082000-§

UTM-North (m

5080000

5078000

Google eart

Eye alt 11.89 km

294000 296000 298000 300000

UTM-East (m)

0. 25 5 10

288000 290000 292000

Predicted NO2 deposition (g/m2/yr) from Port of Morrow Operations

Figure 12. Area with Annual NO, Deposition (g/m?/yr) by Port of Morrow
Operations Alone
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IV.  CONCLUSIONS

Air quality impacts of NOy, PM, s and SO, emissions from the proposed operations at
Port of Morrow and Port Westward of the Morrow Pacific Project have been analyzed
with the AERMOD model. For NO,, modeling techniques known as Tier 1 (full
conversion) and Tier 2 recommended by the US EPA have been used for modeling at
both ports. Tier 3 techniques (OLM and PVMRM) have also been used for modeling
impacts at Port of Morrow. Using primarily project emissions documented in the project
ER and the latest US EPA modeling guidance, the AERMOD model has predicted large
exceedances of the NO, 1-hour NAAQS of 196 ug/m® (by 9-63 times the NAAQS at
Port of Morrow and by 19-24 times the NAAQS at Port Westward), the 24-hour PM, 5 at
Port of Morrow (by 2.4-10.8 times the NAAQS of 35 ug/m®) and the annual NO,
NAAQS at Port of Morrow (by 12-17 times the NAAQS of 100 ug/m°). These large
exceedances have been predicted to occur due to project emissions alone, i.e., without
the addition of background concentrations and also in large areas around the project
sites. NAAQS exceedances will occur in both Oregon and Washington. SO, impacts are
insignificant due to low emissions from the use of ultra low sulfur fuel for both
locomotive and boat engines. The AERMOD model has also predicted large nitrogen
deposition around the Port of Morrow. Thus, the proposed Morrow Pacific Project will
cause very adverse air quality impacts in both Oregon and Washington.

The AERMOD modeling files, including input/output files, meteorological data, ozone
data and model executable, have been uploaded to box.com and are available from the
folder: https://www.box.com/s/tseqhg95g7feljdw57lk .
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Appendix A

Summary of AERMOD-Predicted 1-hour NO, Impacts (Full Conversion) of
Port of Morrow Operations
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*** AERMOD - VERSION 12060 *** *** pPort of Morrow - 1-hr NO2

*kk

**MODELOPTs:

CONC

ELEV

*kk

*kk

19:50:07

PAGE 616
FLGPOL

10/01/12

*** THE SUMMARY OF MAXIMUM 8TH-HIGHEST MAX DAILY 1-HR RESULTS AVERAGED

** CONC OF NO2

GROUP ID AVERAGE CONC

OVER 5 YEARS ***

GRID-ID

IN MICROGRAMS/M**3

ALL 1ST HIGHEST VALUE IS 12000.43671 AT ( 293682.00, 5081859.00,

2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

11011.15662 AT ( 293495.00, 5081933.00,

9546.46567 AT ( 293634.00,
8619.08562 AT ( 293535.00,
8446.96889 AT ( 293486.00,
7982.12692 AT ( 293695.00,
6129.74109 AT ( 293495.00,
5478.30847 AT ( 293645.00,
5425.12949 AT ( 293436.00,
5407.11800 AT ( 293545.00,

5081812.00,
5081880.00,
5081914.00,
5081883.00,
5081983.00,
5081883.00,
5081947.00,
5081933.00,

NETWORK

88.36,
81.42,
88.06,
84.73,
81.42,
88.89,
81.42,
88.58,
81.42,
81.42,

88.36,
81.42,
88.06,
90.01,
90.01,
88.89,
81.42,
88.58,
81.42,
88.09,

*%

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix B

Summary of AERMOD-Predicted 1-hour NO, Impacts (Tier 3-OLM) of
Port of Morrow Operations
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GROUP ID

*kk

10/12/12

**MODELOPTs: NonDFAULT CONC

0]

*** AERMOD - VERSION 12060 *** *** port of Morrow - 1-hr NO2 -OLM

il 18:19:34

PAGE 5
ELEV  FLGPO
LM

*kk

L

*** THE SUMMARY OF MAXIMUM 8TH-HIGHEST MAX DAILY 1-HR RESULTS AVERAGED

** CONC OF NO2

AVERAGE CONC

OVER 5 YEARS ***

GRID-ID

IN MICROGRAMS/M**3

NETWORK

ALL 1ST HIGHEST VALUE IS

2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

1872.57842 AT ( 293682.00,
1506.09918 AT ( 293634.00,
1269.56877 AT ( 293695.00,
1157.13116 AT ( 293495.00,
930.96011 AT ( 293535.00,
898.70613 AT ( 293486.00,
888.67937 AT ( 293645.00,
804.59597 AT ( 293729.00,
708.92971 AT (1 293645.00,
708.92971 AT ( 293645.00,

5081859.00,
5081812.00,
5081883.00,
5081933.00,
5081880.00,
5081914.00,
5081883.00,
5081905.00,
5081933.00,
5081933.00,

88.36,
88.06,
88.89,
81.42,
84.73,
81.42,
88.58,
89.36,
88.68,
88.68,

88.36,
88.06,
88.89,
81.42,
90.01,
90.01,
88.58,
89.36,
88.68,
88.68,

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix C

Summary of AERMOD-Predicted 1-hour NO, Impacts (Tier 3-PVMRM) of
Port of Morrow Operations
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*** AERMOD - VERSION 12060 *** *** pPort of Morrow - 1-hr NO2 -PVMRM

10/12/12

**k%k

**MODELOPTs: NonDFAULT CONC

il 20:48:14
PAGE 5
ELEV ~ FLGPO
PVMRM

*k*k

L

*** THE SUMMARY OF MAXIMUM 8TH-HIGHEST MAX DAILY 1-HR RESULTS AVERAGED

** CONC OF NO2

GROUP ID AVERAGE CONC

OVER 5 YEARS ***

GRID-ID

IN MICROGRAMS/M**3

NETWORK

**

ALL 1ST HIGHEST VALUE IS
2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

2064.26610 AT ( 293682.00,
1640.03383 AT ( 293634.00,
1453.05752 AT ( 293495.00,
1349.15566 AT ( 293695.00,
1276.62739 AT ( 293486.00,
1137.14103 AT ( 293535.00,
932.58202 AT ( 293645.00,
854.25416 AT ( 293495.00,
826.47500 AT ( 293436.00,
819.38900 AT ( 293729.00,

5081859.00,
5081812.00,
5081933.00,
5081883.00,
5081914.00,
5081880.00,
5081883.00,
5081983.00,
5081947.00,
5081905.00,

88.36,
88.06,
81.42,
88.89,
81.42,
84.73,
88.58,
81.42,
81.42,
89.36,

88.36,
88.06,
81.42,
88.89,
90.01,
90.01,
88.58,
81.42,
81.42,
89.36,

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix D

Summary of AERMOD-Predicted 1-hour NO, Impacts (Full Conversion) of
Port Westward Operations with Transloader using Emergency Power
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*** AERMOD - VERSION 12060 *** *** port Westward - 1-hr NO2

*kk

**MODELOPTs:

CONC

ELEV

*kx

*kk

16:37:47

PAGE 5
FLGPOL

09/24/12

*** THE SUMMARY OF MAXIMUM 8TH-HIGHEST MAX DAILY 1-HR RESULTS AVERAGED

** CONC OF NO2

GROUP ID AVERAGE CONC

ALL 1ST HIGHEST VALUE IS
2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS

10TH HIGHEST VALUE IS

OVER 5 YEARS ***

GRID-ID

4669.95119 AT ( 485884.00,
4019.45010 AT ( 485834.00,
4019.45010 AT ( 485834.00,
3552.36381 AT ( 485884.00,
3464.09646 AT ( 485934.00,
3464.09646 AT ( 485934.00,
3308.75055 AT ( 485834.00,
2985.93516 AT ( 485784.00,
2979.22153 AT ( 485884.00,
2935.63381 AT ( 485934.00,

IN MICROGRAMS/M**3

5114327.00,
5114327.00,
5114327.00,
5114377.00,
5114327.00,
5114327.00,
5114377.00,
5114327.00,
5114277.00,
5114377.00,

1.82,
1.84,
1.84,
1.86,
1.81,
1.81,
1.88,
1.86,
1.79,
1.85,

NETWORK
RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE

173.28,
173.28,
173.28,
173.28,
173.28,
173.28,
173.28,
178.84,
173.28,
173.28,

*%

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
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Appendix E

Summary of AERMOD-Predicted 1-hour NO; Impacts (Full Conversion) of
Port Westward Operations with Transloader using Shore Power
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*** AERMOD - VERSION 12060 *** *** Port Westward/Shore Power - 1-hr NO2

10/10/12

*kk

**MODELOPTs:

CONC

*kk

ELEV

*kk

09:16:03
PAGE 5
FLGPOL

*** THE SUMMARY OF MAXIMUM 8TH-HIGHEST MAX DAILY 1-HR RESULTS AVERAGED

** CONC OF NO2

GROUP ID AVERAGE CONC

OVER 5 YEARS ***

GRID-ID

IN MICROGRAMS/M**3

NETWORK

ALL 1ST HIGHEST VALUE IS
2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

4669.94844 AT ( 485884.00,
4019.45010 AT ( 485834.00,
4019.45010 AT ( 485834.00,
3552.36381 AT ( 485884.00,
3464.09646 AT ( 485934.00,
3464.09646 AT ( 485934.00,
3308.75055 AT ( 485834.00,
2985.93516 AT ( 485784.00,
2979.22153 AT ( 485884.00,
2935.63381 AT ( 485934.00,

5114327.00,
5114327.00,
5114327.00,
5114377.00,
5114327.00,
5114327.00,
5114377.00,
5114327.00,
5114277.00,
5114377.00,

1.82,
1.84,
1.84,
1.86,
1.81,
1.81,
1.88,
1.86,
1.79,
1.85,

173.28,
173.28,
173.28,
173.28,
173.28,
173.28,
173.28,
178.84,
173.28,
173.28,

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix F

Summary of AERMOD-Predicted 1-hour SO, Impacts of
Port of Morrow Operations with Ultra Low Sulfur Fuel
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*** AERMOD - VERSION 12060 *** *** pPort of Morrow - 1-hr SO2

*kk

**MODELOPTs:

CONC

*kk

ELEV

*kk

06:29:15

PAGE 5
FLGPOL

10/05/12

*** THE SUMMARY OF MAXIMUM 4TH-HIGHEST MAX DAILY 1-HR RESULTS AVERAGED

** CONC OF SO2

GROUP ID AVERAGE CONC

OVER 5 YEARS ***

GRID-ID

IN MICROGRAMS/M**3

NETWORK

*%

ALL 1ST HIGHEST VALUE IS
2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

7.71659 AT ( 293682.00,
6.87149 AT ( 293634.00,
5.11050 AT ( 293695.00,
4.23968 AT ( 293645.00,
3.29040 AT ( 293729.00,
3.11441 AT ( 293645.00,
3.11441 AT ( 293645.00,
3.01923 AT ( 293495.00,
2.90729 AT ( 293695.00,
2.85823 AT ( 293591.00,

5081859.00,
5081812.00,
5081883.00,
5081883.00,
5081905.00,
5081933.00,
5081933.00,
5081933.00,
5081933.00,
5081747.00,

88.36,
88.06,
88.89,
88.58,
89.36,
88.68,
88.68,
81.42,
88.78,
87.42,

88.36,
88.06,
88.89,
88.58,
89.36,
88.68,
88.68,
81.42,
88.78,
87.42,

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix G

Summary of AERMOD-Predicted 1-hour SO, Impacts of
Port Westward Operations with Ultra Low Sulfur Fuel
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*** AERMOD - VERSION 12060 *** *** port Westward - 1-hr SO2

*kk

**MODELOPTs:

CONC

ELEV

*kk

*kk

09:08:23

PAGE 5

FLGPOL

10/05/12

*** THE SUMMARY OF MAXIMUM 4TH-HIGHEST MAX DAILY 1-HR RESULTS AVERAGED

** CONC OF SO2

GROUP ID AVERAGE CONC

ALL 1ST HIGHEST VALUE IS
2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

OVER 5 YEARS ***

GRID-ID

87.08375 AT ( 485384.00,
80.86337 AT ( 485434.00,
71.77678 AT ( 485184.00,
71.62989 AT ( 485284.00,
68.69739 AT ( 485534.00,
68.69739 AT ( 485534.00,
66.50215 AT ( 485084.00,
65.75496 AT ( 485484.00,
65.43326 AT ( 485334.00,
65.43326 AT ( 485334.00,

IN MICROGRAMS/M**3

5114627.00,
5114677.00,
5114527.00,
5114577.00,
5114727.00,
5114727.00,
5114477.00,
5114727.00,
5114627.00,
5114627.00,

NETWORK

66.26,
72.72,
71.23,
73.47,
80.33,
80.33,
66.86,
81.25,
78.25,
78.25,

173.28,
173.28,
173.28,
173.28,
173.28,
173.28,
178.84,
173.28,
173.28,
173.28,

*%

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix H

Summary of AERMOD-Predicted 24-hour PM; s Impacts of
Port of Morrow Operations with Enclosed Barges and Trains
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GROUP ID

*kk

**MODELOPTs:

10/06/12

CONC

*** AERMOD - VERSION 12060 *** *** port of Morrow - 24hr PM2.5

ELEV

*kx

12:32:11

PAGE 4

FLGPOL

*kk

*** THE SUMMARY OF MAXIMUM 1ST-HIGHEST 24-HR RESULTS AVERAGED OVER 5

** CONC OF PM25

AVERAGE CONC

YEARS ***

GRID-ID

IN MICROGRAMS/M**3

NETWORK

ALL 1ST HIGHEST VALUE IS

2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

96.34646 AT ( 293634.00,
92.71799 AT ( 293682.00,
49.79568 AT ( 293695.00,
43.46942 AT ( 293645.00,
39.06540 AT ( 293486.00,
33.96834 AT ( 293535.00,
31.94523 AT ( 293495.00,
30.02961 AT ( 293729.00,
29.26999 AT (1 293591.00,
26.18454 AT ( 293595.00,

5081812.00,
5081859.00,
5081883.00,
5081883.00,
5081914.00,
5081880.00,
5081933.00,
5081905.00,
5081747.00,
5081733.00,

88.06,
88.36,
88.89,
88.58,
81.42,
84.73,
81.42,
89.36,
87.42,
87.43,

88.06,
88.36,
88.89,
88.58,
90.01,
90.01,
81.42,
89.36,
87.42,
87.43,

**%

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix |

Summary of AERMOD-Predicted 24-hour PM; s Impacts of
Port of Morrow Operations with Open Barges and Closed Trains
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GROUP ID

*kk

**MODELOPTSs:

10/12/12

CONC

ELEV

*** AERMOD - VERSION 12060 *** *** Port of Morrow - Open barge - 24hr PM2.5

*kk

03:28:27

PAGE 4

FLGPOL

*kk

*** THE SUMMARY OF MAXIMUM 1ST-HIGHEST 24-HR RESULTS AVERAGED OVER 5

** CONC OF PM25

AVERAGE CONC

YEARS ***

GRID-ID

IN MICROGRAMS/M**3

NETWORK

ALL 1ST HIGHEST VALUE IS

2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

96.39479 AT ( 293634.00,
93.31912 AT ( 293682.00,
74.26387 AT ( 293385.00,
58.07956 AT ( 293486.00,
52.50092 AT ( 293535.00,
51.74925 AT ( 293495.00,
50.58559 AT ( 293436.00,
50.00263 AT ( 293695.00,
48.44197 AT ( 293436.00,
47.93824 AT ( 293303.00,

5081812.00,
5081859.00,
5081765.00,
5081914.00,
5081880.00,
5081933.00,
5081947.00,
5081883.00,
5081761.00,
5081902.00,

88.06,
88.36,
81.44,
81.42,
84.73,
81.42,
81.42,
88.89,
86.93,
81.42,

88.06,
88.36,
89.12,
90.01,
90.01,
81.42,
81.42,
88.89,
86.93,
81.42,

**%

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix J

Summary of AERMOD-Predicted 24-hour PM; s Impacts of
Port of Morrow Operations with Closed Barges and Open Trains
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*** AERMOD - VERSION 12060 *** *** Port of Morrow - Open Train - 24hrPM2.5

*kk

**MODELOPTs:

10/28/12

CONC

*kx

ELEV

21:07:10

PAGE 4
FLGPOL

*kk

*** THE SUMMARY OF MAXIMUM 1ST-HIGHEST 24-HR RESULTS AVERAGED OVER 5

** CONC OF PM25

GROUP ID AVERAGE CONC

YEARS ***

GRID-ID

IN MICROGRAMS/M**3

NETWORK

**%

ALL 1ST HIGHEST VALUE IS
2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

388.58720 AT ( 293395.00,
369.14316 AT ( 293445.00,
329.09982 AT (1 293495.00,
321.34654 AT ( 293545.00,
320.74418 AT ( 293595.00,
206.12712 AT ( 293395.00,
203.49253 AT ( 293645.00,
175.37558 AT ( 293445.00,
175.37558 AT ( 293445.00,
174.66553 AT ( 293345.00,

5081533.00,
5081483.00,
5081433.00,
5081383.00,
5081333.00,
5081583.00,
5081283.00,
5081533.00,
5081533.00,
5081633.00,

92.82,
93.82,
94.48,
94.61,
94.54,
91.05,
96.25,
92.35,
92.35,
91.60,

92.82,
93.82,
94.48,
94.61,
96.30,
91.05,
96.25,
92.35,
92.35,
91.60,

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix K

Summary of AERMOD-Predicted Annual NO, Impacts of
Port of Morrow Operations
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GROUP ID

10/11/12

*kk

**MODELOPTs: NonDFAULT CONC

DEPOS

*** AERMOD - VERSION 12060 *** *** port of Morrow - NO2 DEPOSITION - 2007

*kx

08:34:29

PAGE 4
FLGPOL

ELEV

DRYDPLT WETDPLT

*kk

*** THE SUMMARY OF MAXIMUM ANNUAL RESULTS AVERAGED OVER 1 YEARS

** CONC OF NO2

AVERAGE CONC

*k%k

GRID-ID

IN MICROGRAMS/M**3

NETWORK

ALL 1ST HIGHEST VALUE IS

2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

1750.88666 AT ( 293682.00,
1052.50428 AT ( 293695.00,
635.06315 AT ( 293729.00,
435.52880 AT ( 293745.00,
435.52880 AT ( 293745.00,
354.24233 AT ( 293695.00,
330.98272 AT ( 293545.00,
330.98272 AT ( 293545.00,
316.01375 AT ( 293495.00,
305.49073 AT ( 293795.00,

5081859.00,
5081883.00,
5081905.00,
5081933.00,
5081933.00,
5081933.00,
5081933.00,
5081933.00,
5081983.00,
5081933.00,

88.36,
88.89,
89.36,
89.41,
89.41,
88.78,
81.42,
81.42,
81.42,
89.75,

88.36,
88.89,
89.36,
89.41,
89.41,
88.78,
88.09,
88.09,
81.42,
89.75,

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE
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Appendix M

Summary of AERMOD-Predicted Nitrogen Deposition Impacts of
Port of Morrow Operations
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*** AERMOD - VERSION 12060 *** *** port of Morrow - NO2 DEPOSITION-2011

GROUP ID

ALL

*kk

**MODELOPTs: NonDFAULT CONC

10/11/12*

PAGE 5
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*** THE SUMMARY OF MAXIMUM ANNUAL RESULTS AVERAGED OVER 1 YEARS ***

** DEPO OF NO2

TOTAL DEPO

NETWORK

GRID-ID

IN GRAMS/M**2/YR

*%x

RECEPTOR (XR, YR, ZELEV, ZHILL, ZFLAG) OF TYPE

1ST HIGHEST VALUE IS
2ND HIGHEST VALUE IS
3RD HIGHEST VALUE IS
4TH HIGHEST VALUE IS
5TH HIGHEST VALUE IS
6TH HIGHEST VALUE IS
7TH HIGHEST VALUE IS
8TH HIGHEST VALUE IS
9TH HIGHEST VALUE IS
10TH HIGHEST VALUE IS

85.83330 AT ( 293645.00,
59.12736 AT ( 293695.00,
56.41767 AT ( 293695.00,
53.31785 AT ( 293682.00,
50.98385 AT ( 293645.00,
50.98385 AT ( 293645.00,
38.15760 AT ( 293695.00,
33.88791 AT ( 293645.00,
26.27295 AT ( 293495.00,

25.56387 AT ( 293745.00, 5081983.00, 88.92, 88.92,

5081883.00,
5081933.00,
5081883.00,
5081859.00,
5081933.00,
5081933.00,
5081983.00,
5081983.00,
5081983.00,

87.43,
81.42,

87.43,
81.42,

1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC
1.50) DC

52



COLUMBIA

SIERRA
CLUB

FOUNDED 1892

RIVERKEEPER

Clean Water = Healthy Rivers = Our Future

August 13, 2013

U.S. Army Corps of Engineers
Attn: Steve Gagnon

P.O. Box 2946

Portland, OR 97208-2946
nwp-2007-998@usace.army.mil

Submitted via U.S. mail and email.

RE: Comments on Cascade Kelly Holdings LL.C’s Rivers and Harbors Act
Section 10 Permit Application (NWP-2007-998).

Dear Mr. Gagnon,

Columbia Riverkeeper (Riverkeeper), the Northwest Environmental Defense Center
(NEDC), and the Sierra Club request that the U.S. Army Corps of Engineers (Corps) deny
Cascade Kelly Holdings LLC’s (Cascade Kelly)" application for a § 10 Rivers and Harbors Act
permit to facilitate crude oil shipments at Port Westward (NWP-2007-998). The commenters are
all non-profit organizations, representing tens of thousands of members, dedicated to protecting
public health, the environment, and natural resources. We appreciate the opportunity to provide
comments on Cascade Kelly’s proposal to significantly increase crude oil handling along and
over the Columbia River.

The Corps has the responsibility and authority to protect the Columbia River Estuary.
The Lower Columbia River is a federally-designated Estuary of National Significance under the
Clean Water Act’s National Estuary Program, and the Columbia River was designated in 2006 as
one of the U.S. Environmental Protection Agency’s (EPA) seven Priority Large Aquatic
Ecosystems. The Columbia is a local treasure, and a national priority for watershed health. The
Columbia River Estuary faces numerous threats, but none with the potential to quickly and
comprehensively devastate this ecosystem like a crude oil or vessel fuel spill.

! Cascade Kelly Holdings LLC is wholly owned by Global Partners LP, a company specializing in transporting
crude oil and other petroleum products. Global Partners LP Website,
http://www.globalp.com/news/article.cfm?articlelD=278 (last accessed 7/11/2013).
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The fundamental question before the Corps is whether the Columbia River and
surrounding communities should become a conduit for millions of gallons of crude oil and
millions of tons of coal. The Corps may not issue Cascade Kelly a permit to expand the dock if
the resulting uses of the dock—such as shipping crude oil and coal—would be “contrary to the
public interest.” 30 C.F.R. § 320.4(a)(1). Riverkeeper, NEDC, and the Sierra Club request that
the Corps seriously consider whether shipping crude oil and coal through the Columbia River
Estuary is in the public interest, and explain your answer to the public, before making a decision
on this application.

l. Crude Oil and the Port Westward Dock

Cascade Kelly’s proposal calls for overhauling the existing Port Westward dock to
facilitate Cascade Kelly’s crude oil export operations and lays the groundwork for major
expansions in oil shipments. Cascade Kelly began shipping crude oil at the Port Westward
ethanol facility in November of 2012. These over-water operations have never been reviewed by
the Corps, the National Marine Fisheries Service, or the U.S. Fish and Wildlife Service. For the
reasons explained below, Cascade Kelly’s proposed dock expansion and its intended use—
massive shipments of crude oil—threaten the public’s use of the Columbia River and endangered
salmon and other species. We therefore urge the Corps to reject the inevitable impacts and
severe risks associated with this project.

Cascade Kelly’s Port Westward loading facility is the first large-scale crude oil terminal
to operate in Oregon or Washington in decades.?* Cascade Kelly acquired the existing Port
Westward ethanol refinery, which includes a bulk liquid trans-loading facility capable of
handling crude oil, thereby largely circumventing the government oversight and public
involvement process that would normally accompany the construction of a crude oil terminal.
Presently, Cascade Kelly’s terminal can handle 28,600 barrels of oil per day.* A major failing of
Cascade Kelly’s application is that it does not include any information about the quantity of
crude oil Cascade Kelly intends to transport in the future. This makes it very difficult for the
public or the Corps to understand the intensity of environmental and social impacts that could
result from this project. A representative of Cascade Kelly asserted that the facility is “limited in
its total capacity by EPA and others,” but—for some reason—Cascade Kelly’s application did
not include these ‘limits’ or where they derive from.

The Corps’ review of Cascade Kelly’s application will set the tone for the agency’s
reviews of future proposals that would enable more crude oil shipping in the lower Columbia—
and such proposals are coming.® In the late 2000s, advances in technology led to an oil rush in
the Bakken shale formation in the North Dakota/Montana/Saskatchewan/Manitoba region. The
rapid growth in crude oil production put pressure on pipeline capacity and pushed oil companies

2 Global Partners LP Website, http://www.globalp.com/terminals/terminal.cfm?terminalID=4000 (last accessed
7/11/2013) (describing the Port Westward dock as a “crude oil” terminal).
% http://www.oregonlive.com/environment/index.ssf/2013/05/former_ethanol_plant_in_clatsk.html
: Exhibit 1. Sightline Institute, The Northwest’s Pipeline on Rails at 4 (Aug. 2013).
Id.
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to start using rail to move crude to market. In turn, Cascade Kelly’s application is likely the first
of many that will threaten Oregon and Washington’s waterways with crude oil.®

While Cascade Kelly appears focused on shipping Bakken crude oil at present, the Corps
should critically investigate whether this project could: (1) transport Canadian Tar Sands crude
oil for international export, or (2) facilitate and/support coal handling activities proposed by
Pacific Transloading LLC, d/b/a Ambre Energy, at the Port Westward dock. There is no
apparent reason why the facility could not accommodate Tar Sands heavy crude in the future.
Wider use of Tar Sands oil is currently impeded by transport bottlenecks, including staunch
opposition to pipeline construction in U.S. and Canada.” Some observers have concluded that
“build-out of oil-by-rail projects in the Northwest could, in effect, serve as a pipeline on wheels
for Canadian tar sands.”” Canadian Tar Sands oil poses even more severe environmental and
global warming risks than conventional crude,® and exporting tar sands crude is contrary to the
public interest within the meaning of 30 C.F.R. § 320.4(a)(1).

1. Coal and the Port Westward Dock

Despite Cascade Kelly’s protestations, the objective evidence clearly shows that this
project is related to or benefits Ambre Energy’s proposed coal export terminal. As the Corps
knows, Ambre Energy’s “Morrow Pacific Project” contemplates using the Port Westward dock
to transfer coal from river barges to Panamax vessels for overseas export.’® Ambre Energy’s
Environmental Review Document stated that its coal barges would utilize the “existing dock at
Port Westward.”"!

Last week, Ambre Energy sent a letter to the Oregon Department of State Lands
reiterating that coal trans-loading would utilize the Port Westward dock.'? In fact, Ambre
Energy’s web page has a graphic of a Panamax ship moored at the Port Westward dock, being
loaded with coal.®®* Further, the Port of St. Helens, which owns the Port Westward dock, has
contracted with Ambre Energy to find space at Port Westward for the Morrow Pacific coal trans-
loading project,* giving the Port of St. Helens the incentive—and possibly the obligation—to
allow Ambre Energy to load coal onto Panamax ships at the Port Westward dock. There is no
apparent practical reason, based on the very limited information in Cascade Kelly’s application,
why the expanded dock could not alternately accommodate Panamax vessels loading coal and
crude oil. Additionally, the objective evidence shows that Ambre Energy intends to use the

® 0il from Cascade Kelly’s operations is currently bound for U.S. oil refineries. The future of the U.S. ban on
overseas export of U.S. derived oil is uncertain. Footnote 5, supra. Additionally, it is not clear that all Bakken
crude reaching the terminal is subject to that ban because some of it may originate in Canada.

" Exhibit 1 at 3, 4.

®1d.

® Exhibit 2. U.S. Environmental Protection Agency, Comments on the Draft Supplemental Environmental Impact
Statement for the Keystone XL Pipeline, 2, 3 (April 2013).

1 Ambre Energy’s website for the Morrow Pacific Project, (http:/www.morrowpacific.com/the-project) (last
viewed 7/16/2013).

! Exhibit 3, Ambre Energy’s Environmental Review Document for the Morrow Pacific Project at 3.

12 Exhibit 4, Ambre Energy letter to Oregon Department of State Lands at 3.

13 Exhibit 5. See http://morrowpacific.com/wp-content/uploads/2012/08/MorrowPacificMap-large.jpg.

1 Exhibit 6. Pacific Transloading LLC / Port of St. Helens - Option and Terminal Services Agreement (Jan. 2012).
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expanded dock to facilitate its coal export trans-loading scheme. Because the Corps has the duty
to assess whether “the proposed activity and its intended use” are contrary to the public interest,
the Corps must also consider trans-loading coal onto Panamax vessels when deciding whether
the intended uses of the expanded dock are in the public interest. 30 C.F.R. § 320.4(a)(1)
(emphasis added). Similarly, the Corps must analyze and describe the environmental effects of
coal trans-loading in the EIS for the dock expansion. See 40 C.F.R. § 1508.25(¢c)(1), (2).

I11.  Request for Public Hearing.

Riverkeeper, NEDC, and the Sierra Club request that the Corps hold a public hearing on
the proposed 8 10 permit. Based on the applicant’s failure to fully disclose the nature and scope
of its operation, many members of the public are not aware of the significant ramifications of
expanding the capacity of the Port Westward dock. For example, a public hearing would
facilitate full disclosure of how this project would impact:

e public safety

e endangered and threatened species

e recreational activities on the Columbia River, including recreational fishing and
boating

e commercial and subsistence fishing

e commerce on the Columbia River

A hearing would also facilitate public understanding of, and facilitate public input on, how
Cascade Kelly’s proposal would enable coal export.

The Northwest is at the center of an unprecedented movement to export crude oil. The
public’s interest and engagement in the Port of Vancouver’s recent decision to lease property to
Tesoro Savage for a crude oil terminal underscores the importance of holding a public hearing on
Cascade Kelly’s proposal.”® Tesoro Savage proposes shipping more crude oil per day than the
TransMountain pipeline—one of the largest oil pipelines on the West Coast, and roughly half the
amount of oil proposed for transport in the controversial Keystone XL pipeline. This amounts to
eight mile-and-half long trains per day—four full, four empty. Based on Cascade Kelly’s
application, it is unclear how much oil Cascade Kelly plans to handle. Nonetheless, the strong
public reaction evoked by the Port of VVancouver crude-by-rail proposal highlights the
importance of public hearings. A public hearing would support and facilitate a public dialogue
on Cascade Kelly’s proposed dock work and crude oil operations that the Northwest is sorely
lacking.

IV.  The Corps should deny Cascade Kelly’s application because crude oil
shipment in the Columbia River Estuary is contrary to the public interest.

15 http://www.columbian.com/news/2013/jul/22/port-of-vancouver-foes-fill-meeting-on-oil-plan/;
http://www.columbian.com/news/2013/jul/30/vancouver-port-meetings-law-oil-terminal-tesoro/.
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The Corps may not issue Cascade Kelly a permit to expand the dock if doing so would be
“contrary to the public interest.” 30 C.F.R. 8 320.4(a)(1). To determine whether a project is
contrary to the public interest, the Corps balances the “benefits which reasonably may be
expected to accrue from the proposal” against the “reasonably foreseeable detriments” “of the
proposed activity and its intended use . . . .” Id. (emphasis added). When assessing whether the
impacts of this “proposed activity” (dock expansion), and its “intended use” (crude oil and coal
shipping and loading), are contrary to the public interest, the Corps must consider “[a]ll factors
which may be relevant . ...” 1d.*° The public interest review is intended to be broad, capturing
all issues that could impact the environment, human health, and natural resources.

Cascade Kelly’s proposal to overhaul the Port Westward dock to facilitate crude oil and
coal loading and shipping is contrary to the public interest because the foreseeable detriments to
the public far outweigh any potential benefits. The severe impacts of Cascade Kelly’s project,
such as potential crude oil leaks and spills into the Columbia, toxic air pollution from diesel train
and ship engines, toxic air pollution associated with vented emissions off of the crude oil itself,
and the risk of catastrophes like the recent explosion and fire in Quebec,'” are all contrary to the
“welfare of the people.” 30 C.F.R. § 320.4(a)(1). Accordingly, the Corps should deny the
permit.

Before making its public interest determination, the Corps should fill in the informational
gaps in Cascade Kelly’s application. The application lacks basic information about the project’s
size, design, and scope. The application fails to disclose the quantity of ‘bulk liquid commodity’
Cascade Kelly intends to handle, the number or frequency of Panamax ships using the dock, how
‘bulk commodity loading” would proceed at the dock, or the number or frequency of unit trains
hauling ‘bulk liquid commodity’ to the dock. Without such fundamental information, the Corps
cannot make an informed decision about how the project will impact the public, and whether the
project is contrary to the public interest.

a. The project is contrary to the public interest because it increases the risk of
crude oil spills in the Columbia River Estuary, which would devastate this
fragile environment and the numerous public benefits it provides.

Expanding crude oil loading and shipment on the Columbia River is contrary to the
public interest because such activities pose the unacceptable risk of a devastating oil spill in this
unique and fragile environment. It stands to reason that docking larger vessels would allow and
lead Cascade Kelly to ship more crude oil, thus increasing the probability of an accident and/or
the magnitude of a resulting spill. To truly appreciate the ‘foreseeable detriments’ to the public,
the Corps needs to analyze and discuss the probability of spills, and discuss the environmental

18 For the purposes of the public interest test, factors which may be relevant include, but are not limited to:
“conservation, economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and
wildlife values, flood hazards, floodplain values, land use, navigation, shore erosion and accretion, recreation, water
supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs,
considerations of property ownership and, in general, the needs and welfare of the people.” 30 C.F.R. § 320.4(a)(1).
" Washington Post, 40 still missing in deadly Canada oil train derailment; police say higher death toll certain (July
8, 2013) (http://www.washingtonpost.com/world/the _americas/40-still-missing-in-deadly-canada-train-derailment-
police-say-higher-death-toll-inevitable/2013/07/07/56961b80-e76a-11e2-818e-aa29e855f3ab_story.html).
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and socio-economic impacts from a large crude oil spill in the Columbia River Estuary.
Additionally, the Corps should consider the known navigational dangers that could lead to spills,
like crossing the perilous Columbia River Bar. Without investigating and discussing the
potential for oil spills resulting from this project, the Corps cannot possibly determine that such a
potentially destructive project is consistent with the “public interest” in a clean and healthy the
Columbia River. 30 C.F.R. § 320.4(a)(1).

b. The project is contrary to the public interest because it threatens public
health and safety.

A recent train derailment and explosion in Lac-Mégantic, Quebec, demonstrated that
Bakken crude oil can burn and explode, and can be extremely dangerous to anyone nearby.*®*°
First-hand accounts of the Lac-Mégantic tragedy are chilling. Anne-Julie Hallee, a Lac-
Mégantic resident, explained her experience: “There was a cloud of flames, rolling and rolling. It
was really scary . . . .” %% “[I]t was like hell.”** Another resident added: “I saw a mushroom
cloud, like an atomic bomb, explode in the air.”®* These horrific events demonstrated that the
possibility of an accident involving Bakken crude is real, and that a crude oil fire or explosion at
a train car, an over-water pipeline, or a Panamax vessel poses a credible threat to public health
and safety. Subjecting workers and local residents to these dangers is contrary to the public
interest.

In addition to the threat of fires and explosions, crude oil shipment could also subject
workers and local residents to toxic air emissions. Bakken crude oil, the type of crude Cascade
Kelly ships, often contains high levels of hydrogen sulfide gas, a colorless, flammable, and toxic
gas. Chronic exposure to sulfide gas can cause lung, liver and kidney damage, infertility,
immune system suppression, disruption of hormone levels, blood disorders, gene mutations, birth
defects, and cancer.”® According to the Occupational Safety and Health Administration,
hydrogen sulfide is immediately dangerous to life and health at concentrations above 100 parts
per million (ppm). When the concentration rises over 100 ppm, hydrogen sulfide is odorless
because it paralyzes the olfactory nerves. At concentrations as low as 50-200 ppm, hydrogen
sulfide can cause shock, convulsions, and coma. Cascade Kelly’s application does not mention
how emissions of sulfide gas and other potential toxic air pollutants from rail cars, the trans-
loading pipeline, or receiving ships will be monitored and regulated to ensure human health and

18 Exhibit 7. Pictures from aftermath of an oil-train explosion in Lac-Megantic, Quebec.
19 Exhibit 8. National Geographic. Oil Train Tragedy in Canada Spotlights Rising Crude Transport by Rail (July
28, 2013); see also The Daily Beast, Inside the Brutal Clean-up Efforts in Lac-Megantic (July 16, 2013)
(http://www.thedailybeast.com/articles/2013/07/16/inside-the-brutal-clean-up-efforts-in-lac-megantic.html); see also
Washington Post, 40 still missing in deadly Canada oil train derailment; police say higher death toll certain (July 8,
2013) (http://www.washingtonpost.com/world/the americas/40-still-missing-in-deadly-canada-train-derailment-
police-say-higher-death-toll-inevitable/2013/07/07/56961b80-e76a-11e2-818e-aa29e855f3ab_story.html).
0 Exhibit 9. See http://www.ctvnews.ca/canada/residents-recall-terrifying-moments-in-lac-megantic-train-disaster-
211.1357750#ix222YW82LsBi.

Id.
22 Exhibit 9. See http://www.rcinet.ca/en/2013/07/08/quebec-town-a-war-zone-after-derailed-train-explosions/.
28 Utah Department of Environmental Quality, Adverse Health Effects from Exposure to Crude Oil Mixtures (June
2010).
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safety. Nevertheless, such serious impacts almost certainly exist, and are contrary to the public
interest.

Expanding crude oil and coal loading and shipment on the Columbia River is also
contrary to the public interest because the Panamax vessels, support vessels, and trains that
would be involved would all emit substantial amounts of toxic diesel pollution. The fine
particulates associated with diesel emissions “can cause lung damage, aggravate respiratory
disease such as asthma, and are thought to be a human carcinogen. Diesel emissions have a high
potential to impact people who are sensitive to the health effects of fine particles (e.g. children,
elderly, and those with existing heart or lung disease, asthma or other respiratory problems).”?*
The increased diesel exhaust emissions associated with Cascade Kelly’s proposal, and the
cumulative diesel emissions resulting from similar fossil fuels export proposals, are not in the
public interest.

C. The project is contrary to the public interest because increased Panamax
vessel traffic could degrade the estuary and public uses of the river.

Fishermen, commercial shippers, and recreational boaters, use the Columbia River
Estuary and the shipping channel in the lower Columbia River extensively, and Panamax-class
oil tankers transiting the ship channel would disrupt those uses. Cascade Kelly’s application
claims that the project will decrease shipping traffic from the Port Westward dock by 30 to 50
percent; but this figure masks the fact that smaller oil barges would be replaced by very large
Panamax vessels, and ignores the additional Panamax vessel traffic associated with coal shipping
and loading. When assessing the project’s foreseeable detriments to the public, the Corps must
consider how Panamax vessel traffic would impact existing recreation and commercial activity
on the river. The Corps must consider not only the impacts of Panamax vessels serving Cascade
Kelly’s project, but the foreseeable cumulative impacts of all Panamax vessel traffic from the
various fossil fuel export projects currently proposed in the lower Columbia.”®> 30 C.F.R. §
320.4(a)(1) (“The decision whether to issue a permit will be based on an evaluation of the
probable impacts, including cumulative impacts, of the proposed activity and its intended use on
the public interest.”) (emphasis added). The shipping channel in the estuary and near the river
mouth is a popular location for salmon and sturgeon fishing, and an important commercial transit
corridor. The individual and cumulative impacts of Panamax vessel traffic would disrupt
existing uses of the river and are contrary to the public interest.

In addition to disrupting exiting uses of the river, increased Panamax vessel traffic could
harm the river and estuary ecosystem in various ways. For instance, increased Panamax vessel
traffic could increase wake stranding and mortality of endangered juvenile salmon and

2 Letter from Kate Kelly, Director, Office of Ecosystems, Tribal and Public Affairs, U.S. Environmental Protection
Agency, to Mr. Steve Gagnon, U.S. Army Corps of Engineers, Re: Comments on Public Notice for Permit
Application under Section 10 of the Rivers and Harbors Act for a Coal Transloading Facility, Port of Morrow,
Oregon (Apr. 5, 2012).

% See Section V.a., infra, describing other planned fossil fuel export projects in the Columbia River Estuary.



steelhead” that use the estuary for migration and rearing habitat.?” Similarly, increased
frequency and intensity of wakes from large Panamax ships could result in shoreline erosion,
potentially damaging man-made structures as well as wetlands and riparian habitat throughout
the estuary. Additionally, increased vessel visits threaten to introduce aquatic invasive species
through ballast-water transfers or ship fouling. The Corps must consider these consequences of
increased Panamax vessel traffic from the expanded dock and from the cumulative impacts of all
proposed fossil fuels shipping activities in the Columbia. These impacts to the Columbia River’s
ecosystem are not in the public interest.

d. The project is contrary to the public interest because crude oil shipment
exacerbates global warming.

The impacts of Cascade Kelly’s project are contrary to the public interest because
extracting and bringing crude oil to market exacerbates global warming. Unfortunately, Cascade
Kelly provides no figures on the amount of crude oil or other carbon-based fuel it plans to ship,
so calculating the project’s true contribution global warming is nearly impossible. However, the
Corps has a duty to examine the project’s cumulative impacts, which, when added to the global
warming impacts of all other proposed fossil fuels shipping proposals along the Columbia,® are
significant by any measure.

Global warming is one of the greatest ecological and humanitarian threats of the modern
era. In 2007, the United Nations’ Intergovernmental Panel on Climate Change (IPCC) released
its frequently cited report reflecting the new scientific consensus that unrestrained greenhouse
gas (GHG) emissions are causing global warming. As summarized by a United Nations press
release:

The IPCC, which brings together the world’s leading climate scientists and
experts, concluded that major advances in climate modeling and the collection
and analysis of data now give scientists “very high confidence”—at least a nine
out of ten chance of being correct—in their understanding of how human
activities are causing the world to warm. This level of confidence is much greater
than the IPCC indicated in their last report in 2001. The report confirmed that it
is “very likely” that greenhouse gas emissions have caused most of the global
temperature rise observed since the mid-twentieth century. Ice cores, going back
10,000 years, show a dramatic rise in greenhouse gases from the onset of the
industrial age. The co-chair of the IPCC working group stated, “There can be no
question that the increase in these greenhouse gases are dominated by human
activity.

% Exhibit 10, Pearson et al., A Study of Stranding of Juvenile Salmon by Ship Wakes Along the Lower Columbia
River Using a Before-and-After Design: Before-Phase Results (2006).

2T Exhibit 11, NMFS, Columbia River Estuary ESA Recovery Plan Module for Salmon and Steelhead (2011);
Exhibit 12, Fresh et al., NOAA Technical Memorandum NMFS-NWFSC-69: Role of the Estuary in the Recovery of
Columbia River Basin Salmon and Steelhead (2005); 78 Fed. Reg. 2,726 (January 14, 2013) (Proposed Critical
Habitat Designation for Lower Columbia Coho Salmon).

%8 See Section V.a., infra, describing other planned fossil fuel export projects in the Columbia River Estuary.



The United Nations went on to summarize the key findings of the report:

The report describes an accelerating transition to a warmer world—an increase of
three degrees Celsius is expected this century—marked by more extreme
temperatures including heat waves, new wind patterns, worsening drought in
some regions, heavier precipitation in others, melting glaciers and arctic ice, and
rising global average sea levels.

More recent scientific analysis has demonstrated that the urgency to act on climate
impacts is even greater than it was in 2007. The recent Copenhagen Climate Science Congress,
attended by 2,000 scientists, concluded with this “Key Message 1:”

Recent observations confirm that, given high rates of observed emissions, the
worst-case IPCC scenario trajectories (or even worse) are being realized. For
many key parameters, the climate system is already moving beyond the patterns
of natural variability within which our society and economy have developed and
thrived. These parameters include global mean surface temperatures, sea-level
rise, ocean and ice sheet dynamics, ocean acidification, and extreme climatic
events. There is a significant risk that many of the trends will accelerate, leading
to an increasing risk of abrupt or irreversible climatic shifts.?®

Numerous studies predict severe impact from climate change in Oregon, including
dramatic reductions in snowpack, declining river flows, increased deaths from temperatures and
air pollution, increased risk of wildfires, loss of salmon and shellfish habitat, lost hydropower
generation, and flooding. The Oregon Department of Energy summarized these impacts:

Rain and Snow Patterns

Rainstorms and snowstorms could increase in severity, but less snow would build up in
the mountains. Snowpacks might melt faster, increasing flooding. Less water would be
available for recreation, irrigation, drinking and fish habitat. The concentration of
pollutants in the water could increase during summer and fall.

Sea Level Rise

A rise in sea level could threaten beaches, sandy bluffs and coastal wetlands. Coast towns
could experience more flooding, causing increased damage to roads, buildings, bridges
and water and sewer systems.

Diminished Water Supplies and Crop Productivity

Oregon’s crops and livestock could be affected by warmer temperatures, less water
availability and drier soils. Some crops, such as wheat, might thrive in warmer
temperatures, while others, such as potatoes, could be harmed. Less water available for
irrigation would harm agriculture.

? |nternational Scientific Congress, Climate Change: Global Risks, Challenges, and Decisions (Mar. 12, 2009).



Ecosystems

Native species adapted to Oregon’s climate could suffer if temperatures rise. Warmer
streams and rivers would harm salmon and other native species and non-native species
could replace them. The cultural practices of Oregon’s tribes could be affected, as could
the businesses and recreation practices of those who rely on the state”s native species.

Based on the substantial contribution of GHG emissions associated with Cascade Kelly’s
crude oil in conjunction with the cumulative global warming impacts of all fossil fuels shipping
proposals in the Columbia, the project and its intended use are contrary to the public interest. 30
C.F.R. § 320.4(a)(1).

V. The Corps must use the NEPA process to evaluate the environmental risks
and impacts of crude oil and coal shipment at Port Westward.

The Corps decision about whether to approve Cascade Kelly’s application triggers
NEPA’s review and disclosure requirements. NEPA is America’s basic “charter for protection
of the environment.” 40 C.F.R. § 1500.1(a). NEPA serves two purposes: it (1) ensures that the
agency will carefully consider detailed information concerning significant environmental
impacts of the proposed project, and (2) “guarantees that the relevant information will be made
available” so that the public may play a role in the decision-making process. Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). By focusing the agency attention on
the environmental consequences of proposed actions, NEPA “ensures that important effects will
not be overlooked or underestimated only to be discovered after resources have been committed
or the die otherwise cast.” Id.

a. Scope of NEPA analysis

The Corps’ NEPA analysis must look beyond the installation of dolphins at the Port
Westward dock. The Council on Environmental Quality’s (CEQ) regulations governing the
scope of NEPA analyses require agencies like the Corps to analyze the direct, indirect, and
cumulative impacts of each proposed action. 40 C.F.R. § 1508.25(c). Accordingly, the Corps’
review must address the environmental impacts of the crude oil and coal shipping that the dock
alterations would facilitate, and the cumulative impact of this project in conjunction with other
similar crude oil and fossil fuel shipping proposals.

The Corps’ NEPA review must address the environmental impacts of transporting crude
oil and coal to the dock, loading crude oil and coal at the dock, and shipping crude oil and coal in
Panamax vessels from the dock and through the Columbia River Estuary. The CEQ’s
regulations require the Corps to analyze the direct and indirect®® impacts and effects of the
proposed dock alterations. 40 C.F.R. § 1508.25(c)(1) & (2). The effects of altered or increased
crude oil and coal shipping on Panamax vessels are effects of the proposed dock alterations

% Indirect effects, for NEPA purposes, are those effects “which are caused by the action and are later in time or
farther removed in distance, but are still reasonably foreseeable.” 40 C.F.R. § 1508.8(b). Indirect effects include the
ways that human use of an area changes as a result of the proposed action, and the consequential effects of those
changed uses on air, water, and ecosystems. Id.
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because the dock alterations are specifically designed to facilitate this crude oil shipping, and the
activity is a “reasonably foreseeable” result. 1d. Accordingly, the Corps’ NEPA analysis must
address the impacts of crude oil and coal shipping on the Columbia River’s water and
ecosystems.

Additionally, the Corps must explain the overall environmental impact of this project and
the numerous other crude oil and fossil fuel shipping projects proposed in the Columbia River
Estuary. The CEQ’s regulations require the Corps to analyze the cumulative environmental
impact of each proposed action when added to other past, present, and reasonably foreseeable
future actions, regardless of what agency or person undertakes such other actions. 40 C.F.R. 88
1508.7, 1508.25(c)(3). In recent years, various companies have proposed, or even begun,
shipping fossil fuels—including crude oil, coal, and liquefied natural gas (LNG)—through the
Columbia River Estuary. These projects include, but are not limited to:

e Cascade Kelly’s current shipments of Bakken crude oil from the Port Westward dock.

e Ambre Energy’s ?roposed Morrow Pacific Project to export coal, also using the Port
Westward dock.?

e The Port of Vancouver’s recently approved a lease with Tesoro-Savage to construct and
operate a very large crude oil terminal.*

e Millennium Bulk Terminal’s proposed coal export terminal at Longview, Washington.®

e Oregon LNG’s proposed LNG export terminal at Warrenton, Oregon.*

All of these projects are either presently occurring or reasonably foreseeable, and all have the
potential to impact the Columbia River in similar ways. Accordingly, NEPA compels the Corps
to assess and describe the cumulative impact that all of these fossil fuel shipping activities would
have on the Columbia River.

b. The Corps should prepare an Environmental Impact Statement to evaluate
the environmental risks and impacts of crude oil shipment from the Port
Westward dock.

An Environmental Impact Statement (EIS) is the appropriate NEPA document to assess
the environmental consequences and risks of crude oil transport in the Columbia River Estuary
because there are substantial questions about whether the project may significantly impact the
Columbia River. An agency must prepare an EIS when substantial questions exist about whether
the proposed project “may” significantly degrade the environment. Native Ecosystems Council v.
U.S. Forest Service, 428 F.3d 1233, 1239 (9th Cir. 2005) (emphasis in original); see also 42
U.S.C. §4332(2)(C). “This is a low standard.” Klamath Siskiyou Wildlands Ctr. v. Boody, 468

%1 See Section 11, supra.

%2 The Columbian, Port of Vancouver runs afoul of meetings law (July 30, 2013)
(http://www.columbian.com/news/2013/jul/30/vancouver-port-meetings-law-oil-terminal-tesoro/).

% Letter from Millennium Bulk Terminals LLC to the Corps (Feb. 13, 2012) (http://millenniumbulk.com/wp-
content/uploads/2012/05/February-13-2012-L etter-to-Michelle-Walker.pdf).

77 Fed. Reg. 59,603 (September 28, 2012 ) (FERC notice of intent to prepare an EIS for Oregon LNG’s proposed
LNG export project.).
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F.3d 549, 562 (9th Cir. 2006); California Wilderness Coalition v. U.S., 631 F.3d 1072, 1097 (9th
Cir. 2011).

The Council on Environmental Quality’s (CEQ) NEPA regulations contain ten ‘intensity’
factors that agencies like the Corps must consider when evaluating whether a project’s impacts
may be significant, requiring an EIS. 40 C.F.R. 8 1508.27(b); Ocean Advocates v. U.S. Army
Corps of Eng’rs, 361 F.3d 1108, 1124 (9th Cir. 2004). These factors include:

(1) Impacts that may be both beneficial and adverse. A significant effect may exist even
if the Federal agency believes that on balance the effect will be beneficial.

(2) The degree to which the proposed action affects public health or safety.

(3) Unique characteristics of the geographic area such as proximity to historic or
cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or
ecologically critical areas.

(4) The degree to which the effects on the quality of the human environment are likely
to be highly controversial.

(5) The degree to which the possible effects on the human environment are highly
uncertain or involve unique or unknown risks.

(6) The degree to which the action may establish a precedent for future actions with
significant effects or represents a decision in principle about a future consideration.

(7) Whether the action is related to other actions with individually insignificant but
cumulatively significant impacts. Significance exists if it is reasonable to anticipate a
cumulatively significant impact on the environment. Significance cannot be avoided by
terming an action temporary or by breaking it down into small component parts.

(8) The degree to which the action may adversely affect districts, sites, highways,
structures, or objects listed in or eligible for listing in the National Register of Historic
Places or may cause loss or destruction of significant scientific, cultural, or historical
resources.

(9) The degree to which the action may adversely affect an endangered or threatened
species or its habitat that has been determined to be critical under the Endangered Species
Act of 1973.

(10) Whether the action threatens a violation of Federal, State, or local law or
requirements imposed for the protection of the environment.

40 C.F.R. § 1508.27(b). Most of these factors apply to crude oil and coal shipment in the
Columbia River Estuary, and the presence of just one of these factors may compel the

12



preparation of an EIS. Ocean Advocates v. U.S. Army Corps of Engineers, 402 F.3d 846, 865
(9th Cir. 2005).

i Impacts are ‘significant’ because the proposed action affects public health and
safety to a high degree.

The Corps should prepare an EIS because shipping crude oil—especially potentially-
explosive Bakken crude—could seriously affect public health and safety. CEQ’s second
‘intensity’ factors is “[t]he degree to which the proposed action affects public health or safety.”
40 C.F.R. § 1508.27(b)(2). Tragically, a recent train derailment and explosion in Lac-Mégantic,
Quebec, demonstrated that crude oil shipping can have disastrous consequences for public health
and safety. * Accordingly, the Corps should analyze these impacts in an EIS.

As the recent tragedy in Quebec illustrated, Bakken crude burns and explodes, and is
extremely dangerous to workers and residents in the vicinity.*® First-hand accounts of the Lac-
Mégantic tragedy are chilling. Anne-Julie Hallee, a Lac-Mégantic resident, explained her
experience: “There was a cloud of flames, rolling and rolling. It was really scary . . ..” %" “[[]Jt
was like hell.”*® Another resident added: “I saw a mushroom cloud, like an atomic bomb,
explode in the air.”*® These are the kinds of significant human health and safety impacts that the
Corps should evaluate in an EIS.

The proposed dock improvements will facilitate more oil shipment, and therefore
increase the probability of a significant spill or other accident. A crude oil spill, fire, or
explosion at a ruptured over-water pipeline or at the point of loading onto a vessel poses a very
real threat to public health and safety. The proposed dock improvements would also allow, for
the first time, immense Panamax tankers to carry crude through the estuary, in close proximity to
towns, homes, and commercial and recreational river users. A fire or explosion resulting from a
crude oil spill or other accident on board a Panamax tanker could have catastrophic
consequences for people nearby. Finally, Cascade Kelly’s proposed project would add an
undisclosed number of crude oil tanker-trains to Oregon’s rail system. These trains have the
potential to strike vehicles and pedestrians, close intersections delaying emergency response
times in small communities, and have catastrophic accidents like the one in Lac-Mégantic.
These health and safety risks are extremely significant, and deserve a thorough discussion in an
EIS.

% Exhibit 8. National Geographic. Oil Train Tragedy in Canada Spotlights Rising Crude Transport by Rail (July
28, 2013); see also The Daily Beast, Inside the Brutal Clean-up Efforts in Lac-Megantic (July 16, 2013)
(http://www.thedailybeast.com/articles/2013/07/16/inside-the-brutal-clean-up-efforts-in-lac-megantic.html); see also
Washington Post, 40 still missing in deadly Canada oil train derailment; police say higher death toll certain (July 8,
2013) (http://www.washingtonpost.com/world/the americas/40-still-missing-in-deadly-canada-train-derailment-
police-say-higher-death-toll-inevitable/2013/07/07/56961b80-e76a-11e2-818e-aa29e855f3ab_story.html).
% Exhibit 7. Pictures from aftermath of an oil-train explosion in Lac-Megantic, Quebec.
%7 Exhibit 9. See http://www.ctvnews.ca/canada/residents-recall-terrifying-moments-in-lac-megantic-train-disaster-
3}8.1357750#ix222YW82LsBi.

Id.
% Exhibit 9. See http://www.rcinet.ca/en/2013/07/08/quebec-town-a-war-zone-after-derailed-train-explosions/.
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In addition to the threat of fires and explosions, crude oil shipment could also subject
workers and local residents to diesel exhaust from frequent trains and immense Panamax vessels,
and toxic air emissions from the crude oil itself. Cascade Kelly handles Bakken crude oil at Port
Westward. Bakken crude often contains high levels of hydrogen sulfide gas, a colorless,
flammable, and toxic gas. Chronic exposure to sulfide gas can cause lung, liver and kidney
damage, infertility, immune system suppression, disruption of hormone levels, blood disorders,
gene mutations, birth defects, and cancer.”® According to the Occupational Safety and Health
Administration, hydrogen sulfide is immediately dangerous to life and health at concentrations
above 100 parts per million (ppm). When mixed with air, hydrogen sulfide is explosive. When
the concentration rises over 100 ppm, hydrogen sulfide is odorless because it paralyzes the
olfactory nerves. At concentrations as low as 50-200 ppm, hydrogen sulfide can cause shock,
convulsions, and coma. Cascade Kelly’s application does not mention how emissions of sulfide
gas and other potential toxic air pollutants from rail cars, the trans-loading pipeline, or receiving
ships will be monitored and regulated to ensure human health and safety. Nevertheless, such
serious impacts almost certainly exist, and the Corps should discuss these impacts in an EIS.

ii. Impacts are ‘significant’ because the project may adversely affect the Columbia
River Estuary’s unique ecological, cultural, and historic resources.

The Corps should prepare an EIS because the project could devastate the Columbia River
Estuary and its unique ecological and cultural resources. CEQ’s third and eighth ‘intensity’
factors counsel in favor of preparing an EIS when the proposed project would negatively impact
unique ecological, cultural, or historic resources. 40 C.F.R. § 1508.27(b)(3), (8). Specifically,
intensity factor three contemplates an EIS when a project is proposed in an area close “to historic
or cultural resources, park lands, prime farmlands, wetlands, . . . or ecologically critical areas.”
40 C.F.R. § 1508.27(b)(3). Similarly, intensity factor eight considers the degree to which the
proposed project “may cause loss or destruction of significant scientific, cultural, or historical
resources.” 40 C.F.R. § 1508.27(b)(8). Shipping and loading crude oil in the midst of the
Columbia River Estuary’s unique ecological, social, and cultural resources deserves analysis in
an EIS.

The Columbia River supports a vibrant tradition of subsistence, commercial, and sport
salmon fishing. Salmon fishing in the estuary and lower Columbia River is a cultural and
economic practice with a rich history reaching back many generations. Cascade Kelly proposes
to ship crude oil through the middle of the lower Columbia River salmon fisheries, potentially
causing the loss, destruction, or disruption of these significant cultural and historical resources.
The Corps should therefore use an EIS to analyze the impacts of Panamax ship traffic and
potential crude oil spills on salmon fishing in the lower Columbia. 40 C.F.R. 8§ 1508.27(b)(3) &

(8).

The lower Columbia River and estuary is an “ecologically critical area,” 40 C.F.R. §
1508.27(b)(3), that is essential to the survival juvenile salmon and steelhead, waterfowl, and

%0 Utah Department of Environmental Quality, Adverse Health Effects from Exposure to Crude Oil Mixtures (June
2010).
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many other species.* The lower river is lined with wetlands, riparian areas, and park lands*?
which could all be impacted by increased vessel traffic or invasive species brought in by oil
tankers. Further, a crude oil spill at the dock, or from a Panamax vessel in the river, could
devastate the ecologically critical areas downstream and upstream from the Port Westward
loading dock. Before subjecting the unique and irreplaceable Columbia River Estuary to these
extreme threats, the Corps should analyze the potential impacts in an EIS. 40 C.F.R. 88
1508.27(b)(3) & (8).

iii. Impacts are ‘significant’ because the project entails highly uncertain and
controversial risks.

Cascade Kelly’s proposal would likely result in the shipment of Bakken crude oil, a
substance that may be chemically different from other crude oils, and may have a propensity to
explode or catch fire. CEQ’s fourth and fifth ‘intensity’ factors counsel in favor of preparing an
EIS when the impacts of the proposed project are highly controversial or uncertain, or the project
involves unique risks. 40 C.F.R. 8 1508.27(b)(4), (5). The recent crude oil train disaster in Lac-
Mégantic, Quebec demonstrated that transporting Bakken crude oil is risky, and that those risks
are unique and poorly-understood.

Bakken crude often contains high levels of hydrogen sulfide gas, a colorless, flammable,
toxic gas. Chronic exposure to sulfide gas can cause lung, liver and kidney damage, infertility,
immune system suppression, disruption of hormone levels, blood disorders, gene mutations, birth
defects, and cancer.** When mixed with air, hydrogen sulfide is explosive. Highlighting these
concerns with Bakken crude, an oil shipping company recently asked the Federal Energy
Regulatory Commission to regulate the amount of hydrogen sulfide gas that could be contained
in crude oil for rail transport.** Additionally, the Canadian Transportation Safety Board is still
investigating the cause of the Lac-Mégantic disaster, in part to determine if unsafe levels of
hydrogen sulfide gas or other substances in the Bakken crude contributed to the explosion and
fires seen there.*® Clearly, the problems and risks associated with transporting Bakken crude are
not sufficiently understood to allow anything less than the thorough review provided by the EIS
process. 40 C.F.R. § 1508.27(b)(4), (5).

1 Exhibit 11, NMFS, Columbia River Estuary ESA Recovery Plan Module for Salmon and Steelhead (2011);
Exhibit 12, Fresh et al., NOAA Technical Memorandum NMFS-NWFSC-69: Role of the Estuary in the Recovery of
Columbia River Basin Salmon and Steelhead (2005); 78 Fed. Reg. 2,726 (January 14, 2013) (Proposed Critical
Habitat Designation for Lower Columbia Coho Salmon).

%2 E.g. Julia Butler Hansen Refuge for the Columbian White-Tailed Deer, Lewis and Clark National Wildlife
Refuge.

*% Utah Department of Environmental Quality, Adverse Health Effects from Exposure to Crude Oil Mixtures (June
2010).

* Reuters, U.S. energy regulator approves sulfide gas limit in Bakken crude (June 7, 2013)
(http://www.reuters.com/article/2013/06/07/enbridge-bakken-sulfide-idUSL1NOEJ0SS20130607).

** The Globe and Mail, Probe of Lac-Mégantic train disaster turns to composition of oil (July 19, 2013)
(http://www.theglobeandmail.com/news/national/probe-of-lac-megantic-train-disaster-turns-to-composition-of-
oil/article13315064/).
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If, as discussed above, the project could result in the shipment of Tar Sands crude oil or
coal, the Corps should prepare an EIS because transporting those substances also poses unique,
controversial, and poorly-understood risks. Id.

Iv. The cumulative impact of this project and other, similar projects is ‘significant.’

Cascade Kelly’s proposed project is just one of many proposed and existing fossil fuels
shipping projects in the Columbia River, and the cumulative impact of all these projects is
undoubtedly significant. CEQ’s seventh ‘intensity’ factor directs agencies to prepare an EIS
when the cumulative impacts of a proposed project would be significant. 40 C.F.R. §
1508.27(b)(7). As explained in Section Il.a. above, there are numerous proposals for crude oil,
coal, and LNG shipping in the lower Columbia. Cumulatively, these projects would drastically
increase the shipping traffic on the Columbia River, rail traffic in local communities, domestic
and foreign greenhouse gas emissions, and the probability of an accident or oil spill in the
Columbia River. Taken together, the impact of all those projects in addition to Cascade Kelly’s
proposal will result in a cumulatively significant impact on the human environment in the lower
Columbia.

The EIS cannot ignore the cumulative contribution of this project, and others like it, to
climate change. NEPA requires a quantification of the “incremental impact[s] that [the proposed
project’s] emissions will have on climate change ... in light of other past, present, and
reasonably foreseeable actions.” Ctr. for Biological Diversity v. Nat'l Highway Traffic Safety
Admin., 538 F.3d 1172, 1216 (9th Cir. 2008); see also Center for Biological Diversity v.
National Highway Traffic Safety Administration, 508 F.3d 508, 550 (9th Cir. 2007) (“The impact
of greenhouse gas emissions on climate change is precisely the kind of cumulative impacts
analysis that NEPA requires agencies to conduct.”). Even if this proposed crude oil and coal
shipping project had an “individually minor” effect on the environment—which it probably does
not—it and other similar projects are “collectively significant actions taking place over a period
of time” that contribute significantly to climate change. 40 C.F.R. 8 1508.7. NEPA requires
analysis of the “actual environmental effects” resulting from those cumulative emissions. Ctr.
for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1216 (9th Cir.
2008). Accordingly, the Corps must quantify and evaluate, in an EIS, the cumulative and
incremental effects of climate change resulting from this crude oil and coal shipping proposal in
conjunction with the effects of the other fossil fuels shipping projects currently proposed along
the Columbia.

v. Impacts are ‘significant’ because the project is likely to adversely affect
threatened and endangered species.

The Corps should prepare an EIS because the project may seriously impact threatened or
endangered species. CEQ’s ninth ‘intensity’ factor favors the preparation of an EIS when a
proposed project would substantially adversely affect an endangered or threatened species or its
designated critical habitat. 40 C.F.R. § 1508.27(b)(9). The project has the potential to
drastically harm listed species of salmon and steelhead that rely on a healthy estuary
environment for rearing and migration.
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Multiple studies and publications have identified shallow-water and off-channel habitats
in the Lower Columbia River and Estuary as vitally important for salmonid rearing and species
recovery.®® Development or destruction of riparian wetlands and shallow-water habitats, and the
construction of over-water structures like piers and docks, has significantly degraded the lower
Columbia River’s ability to support juvenile salmonids.*’

Increased Panamax vessel traffic could lead to the wake-stranding, and death, of
endangered juvenile salmonids, which frequent shallow, near-shore habitats in the estuary.
Additionally, an oil spill or explosion at the loading dock or elsewhere would devastate the
estuary’s salmon habitat for years or decades. Along with ESA consultation, discussed more
fully in Section 1V below, an EIS is the proper analytical tool to discuss the risks to threatened
salmon and steelhead posed by oil shipping in the estuary.

VI.  The Biological Assessment is inadequate and jeopardizes the sufficiency of
the ESA 87 consultation.

The Biological Assessment* prepared for the Corps takes an illegally narrow view of the
action and therefore does not address key threats to listed species. In ESA § 7 consultation, the
Corps and the expert scientific agencies (the National Marine Fisheries Service and/or the U.S.
Fish and Wildlife Service) must consider the direct and indirect impacts of the proposed action
on listed species. 50 C.F.R. 8 402.02. The Biological Assessment focuses almost exclusively on
the in-water construction and ignores the direct and indirect effects of crude oil and coal
shipping. Specifically, the Biological Assessment fails to discuss how a crude oil, coal, or fuel
spill could impact listed species. Additionally, the Biological Assessment fails to discuss the
potential for increased or altered shipping to incidentally transport invasive species into the
Columbia River Estuary and the consequent effects on listed species.

The Biological Assessment also takes an illegally narrow view of the ‘action area.” The
“action area” that is the focus of the ESA § 7 consultation includes “all areas to be affected
directly or indirectly by the Federal action and not merely the immediate area involved in the
action.”*® 50 C.F.R. § 402.02 (emphasis added). The Biological Assessment for the dock
ignores this requirement, and only addresses the area imediately adjacent to the dock. The ESA
87 consult must address the impacts to listed species at least throughout the Columbia River
estuary, where coal and crude oil shipping traffic would occur.

“® Exhibit 11, NMFS, Columbia River Estuary ESA Recovery Plan Module for Salmon and Steelhead (2011);
Exhibit 12, Fresh et al., NOAA Technical Memorandum NMFS-NWFSC-69: Role of the Estuary in the Recovery of
Columbia River Basin Salmon and Steelhead (2005); 78 Fed. Reg. 2,726 (January 14, 2013) (Proposed Critical
Habitat Designation for Lower Columbia Coho Salmon).
47

Id.
“8 Exhibit 13. Biological Assessment for the Columbia Pacific Bio-Refinery Dock Modernization Project (June 6,
2013).
%% See also Final ESA Section 7 Consultation Handbook at 4-18 (1998) (“The action area should be determined
based on consideration of all direct and indirect effects of the proposed agency action.”).
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Additionally, the § 7 consult should be expanded to address impacts to Bull Trout. Page
three (3) of the Biological Assessment states that, because Bull Trout are not found in the project
area, they will not be considered in the § 7 consultation. However, the project area appears to be
designated critical habitat for bull trout. 78 Fed. Reg. 63,898, 63,998 (Oct. 18, 2010). Part of
the purpose of a 8 7 consultation is to ensure against destruction or adverse modification of
designated critical habitat, regardless of whether an applicant believes such critical habitat is
currently occupied.

The 8§ 7 consult should also consider how enlarging and operating a crude oil and coal
trans-loading and shipping facility would impact endangered Columbia White-tailed Deer.
According to page ten (10) of Cascade Kelly’s application, “White Tailed Deer . . . thrive at this
location.” Even if the dock construction would not physically occupy Columbia White-Tailed
Deer habitat, the noise, disruption, and human traffic associated with construction, enlargement,
and operation of a coal and crude oil shipping facility could negatively impact these endangered
animals, which “thrive” in the project area.

The Corps—and the Services—should take this opportunity to re-define the scope of the
ESA § 7 consultation for the Port Westward dock expansion.

VIl. The Corps should not allow Cascade Kelly to do in-water work when
endangered salmon and steelhead are rearing or migrating near the dock.

If the Corps issues the permit, Cascade Kelly should not be allowed to perform any
construction work on the dock outside of the in-water work period or ‘fish window.” The
Columbia River near the dock is rearing or migration habitat for 13 threatened or endangered
species of salmon and steelhead. Biological Assessment at 4. In-water construction, such as the
proposed vibratory- and impact-hammering to drive new dock pilings, could harm juvenile
salmon and steelhead migrating or rearing near the dock. Biological Assessment at 16. The
Oregon Department of Fish and Wildlife (ODFW) has made recommendations for time periods
to avoid in-water construction in order to protect threatened and endangered anadromous fish,
and other species.®® In reference to this project, the ODFW specifically commented to DSL that
all “in-water work should occur within the ODFW preferred in-water work window . . ..”
Because in-water construction could harm or kill threatened and endangered salmon and
steelhead, and because protecting fish is ODFW’s area of expertise, the Corps should rely on
ODFW’s advice and limit Cascade Kelly’s operations to Oregon’s in-water work window.

VIIl. The Corps must request and obtain a Clean Water Act § 401 Certification
from the Oregon Department of Environmental Quality.

The Corps may not issue the § 10 Rivers and Harbors Act permit until the State of
Oregon certifies, pursuant to Clean Water Act §401, that the activities facilitated by the Corps’
permit comply with Oregon’s water quality standards. Clean Water Act § 401 requires state
approval any time a federally-licensed activity may result in a discharge to navigable waters. 33

* ODFW, Oregon Guidelines for Timing of In-water Work to Protect Fish and Wildlife Resources, 1 (June, 2008)
(http://www.dfw.state.or.us/lands/inwater/Oregon_Guidelines_for_Timing_of %20InWater work2008.pdf).
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U.S.C. 8§ 1341(a)(1); S.D. Warren Co. v. Maine Board of Envtl. Protection et al., 547 U.S. 370,
380 (2006). Both the Supreme Court™ and the U.S. Environmental Protection Agency (EPA)>?
have noted that 8 10 Rivers and Harbors Act permits can trigger state § 401 certification
requirements. Further, Cascade Kelly concedes that a § 401 certification is necessary, because
Cascade Kelly’s a}gé)lication states: “All conditions of DEQ’s 401 Water Quality Certification
will be followed.”® As EPA’s guidance explains, § 401’s certification requirement is triggered
by the mere possibility that the federally-permitted activity will cause a discharge.>* Here, the
federally-permitted activities—crude oil and coal shipping—may result in discharges because of
the possibility for crude oil and coal spills from ships and loading equipment. The re-suspension
of sediment that will almost certainly occur during the installation and removal of pilings also
constitutes a discharge triggering 8 401. Therefore, Cascade Kelly’s § 10 permit, and the
activities it authorizes, satisfy the jurisdictional test triggering 8§ 401 certification.

The Corps, therefore, must obtain § 401 certification from the State of Oregon before
issuing Cascade Kelly’s permit. While the ultimate onus to apply for § 401 certification falls on
Cascade Kelly, the Corps should notify the Oregon Department of Environmental Quality (DEQ)
that this Rivers and Harbors Act 8 10 Permit requires § 401 certification. Notifying DEQ seems
to be the Corps’ standard operating procedure, in Oregon, when permitting a project that the
Corps believes requires § 401 certification. The Corps should actively solicit DEQ’s
certification because, regardless of where the ultimate responsibility for initiating the § 401
certification process lies, the Corps cannot issue the 8 10 Rivers and Harbors permit without the
§ 401 certification.>

Conclusion

For the Columbia River and its iconic salmon and steclhead runs, Cascade Kelly’s project
means a significant increase in Panamax vessel traffic, toxic air emissions, and the risk of
catastrophic crude oil spills. For the people living along the river, crude oil and coal shipment
are new and potential very dangerous neighbors. This project may be in Cascade Kelly’s
interest, but it is not in the public interest, and the Corps should therefore deny the permit
application. 30 C.F.R. 8 320.4(a)(1).

> See PUD No. 1 of Jefferson Cty. v.Washington Dep 't of Ecology, 511 U.S. 700, 722—23 (1993).

52 EPA, Clean Water Act Section 401 Water Quality Certification: A Water Quality Protection Tool For States and
Tribes at 1-2 (2010); Officials at EPA Headquarters confirmed EPA’s position: Section 401certification applies to
RHA Section 10 permits, even in the absence of a CWA Section 404 permit, and states have the authority to
determine if a Section 401 certification is required. Pers. Comm. Brian Topping, Office of Wetlands, Oceans, and
Watersheds, EPA Headquarters (Dec. 10, 2012).

% Cascade Kelly’s Application at 8 (http://docs.dsl.state.or.us/PublicReview/docview.aspx?id=1652650&&dbid=0).
* EPA, Clean Water Act Section 401 Water Quality Certification: A Water Quality Protection Tool for States and
Tribes at 4 (2010).

*® See City of Fredericksburg v. FERC, 876 F.2d 1109, 113 (4th Cir. 1989) (invalidating a FERC license issued
without the required § 401 certification from as state).

19


http://docs.dsl.state.or.us/PublicReview/docview.aspx?id=1652650&&dbid=0

Sincerely,

Miles Johnson

Clean Water Attorney
Columbia Riverkeeper

(541) 272 — 0027
miles@columbiariverkeeper.org

1l i

Marla Nelson

Legal Fellow

Northwest Environmental Defense Center
(503) 768 — 6726

msnelson@nedc.org

)

Devorah Ancel
Attorney
Sierra Club Beyond Oil Campaign
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l. Introduction.

On behalf of Columbia Riverkeeper, Sierra Club, Greenpeace, Columbia Pacific
Commonsense, Landowners and Citizens for a Safe Community, Wahkiakum Friends of the
River, Northwest Property Rights Coalition, Friends of Living Oregon Waters (FLOW), Forest
Grove Oregon Citizens Against the Pipeline, and Food and Water Watch (hereafter “the
Coalition”), we submit these comments on the proposed Oregon LNG Export Project and
Washington Expansion Project," Docket Nos. PF12-18-000 and PF12-20-000 (collectively
referred to as “Oregon LNG”, “the Oregon LNG pipeline”, and “the Oregon LNG project™), in
response to the Federal Energy Regulatory Commission’s (FERC) Notice of Intent to Prepare an
Environmental Impact Statement (EIS) under the National Environmental Policy Act (NEPA).?
FERC’s Notice of Intent states that “Oregon LNG plans to amend its pending LNG import
terminal proposal and Willamette Valley pipeline route, Dockets Nos. CP9-6-000 and CPQ9-7-
000 (the Oregon LNG Terminal and Pipeline Project) into a bidirectional liquefied natural gas
(LNG) terminal and pipeline after completion of FERC’s pre-filing review process for the Export
Project.” The Notice of Intent further states that FERC will analyze the impacts of the
Washington Expansion Project natural gas pipeline in in the same EIS as Oregon LNG’s
proposed pipeline segments and LNG terminal.

Commenters are a diverse coalition of national and local conservation, public health,
public safety, and property rights organizations committed to protecting quality of life and
natural resources in the Pacific Northwest and beyond. Collectively, our organizations represent
thousands of members, many of which are threatened directly by Oregon LNG’s terminal,
tankers, and the pipeline infrastructure that will feed North American natural gas to the terminal.
Many of our members are also threatened by natural gas extraction and associated impacts on
domestic gas prices, public health, climate change, and natural resources.

The Coalition urges FERC to prepare an EIS that discloses fully the wide reaching
impacts of the Oregon LNG project. Oregon LNG’s proposal to build an LNG export terminal,
hundreds of miles of pipeline, and export North American natural gas overseas poses grave
threats to public safety, the economy, and natural resources in the Pacific Northwest. Along the
pipeline route, the LNG export project will impact huge swaths of land and will result in the use

! Oregon LNG’s new pipeline would traverse Clatsop and Columbia counties in Oregon, travel under the
Columbia River to Cowlitz County, Washington, and connect with the interstate gas transmission system
of Northwest Pipeline GP (Northwest). FERC determined that Oregon LNG’s Export Project and
Northwest’s Washington Expansion Project would be “connected actions” and, therefore, FERC intends
to evaluate both project proposals in the same EIS. FERC Notice of Intent to Prepare and Environmental
Impact Statement and Notice of Public Scoping Meetings at 1 (Sept. 24, 2012) (hereafter “Notice of
Intent”).

277 Fed. Reg. 59,603 (Sept. 28, 2012).

Columbia Riverkeeper et al.
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Page 1



of eminent domain in both Washington and Oregon to take private land for LNG export. Outside
of the Pacific Northwest, the project will also induce additional natural gas production in the
United States, primarily involving hydraulic fracturing (“fracking”) of unconventional gas
sources, causing attendant environmental harm; this inducement will occur notwithstanding
Oregon LNG’s plan to export gas produced in Canada. The project will also increase domestic
gas prices, likely causing an increase in coal fired electricity generation, increasing emissions of
greenhouse gas, conventional, and toxic air pollutants. FERC must prepare an EIS that addresses
the significant, and in many respects unprecedented, impacts of Oregon LNG’s project.

1. Summary of the Proposed Project.

Oregon LNG proposes to export natural gas from a terminal on the banks of the
Columbia River in Warrenton, Oregon. Oregon LNG claims that the facility will be
“bidirectional,” allowing the company to import LNG if market conditions shifted. The project’s
components, which cross state and national boundaries, are summarized briefly below.

e Natural Gas Extraction. According to Oregon LNG’s filings, the “vast majority” of the
natural gas feedstock for the export terminal would come from resources in Western
Canada.®> Although Oregon LNG states that they expect that market conditions will favor
sourcing gas from Canada, the company concedes that the pipeline infrastructure will
provide the ability to export gas produced in the U.S., and the Oregon LNG’s application
to federal regulators offers no legal restriction on Oregon LNG’s ability to do so.*

e« LNG Terminal. Oregon LNG’s terminal would be located on 96-acres of state-owned
land on the Skipanon Peninsula between the Skipanon River and Youngs Bay in
Warrenton, Oregon. The terminal would include two, 160,000 cubic meter LNG storage
tanks, each 17-stories tall, and facilities that support ship berthing and LNG loading. To
export LNG, the company must dredge 1.2 million cubic feet of river bottom material in
high-quality salmon habitat.

e LNG Tankers. LNG tankers are not your average ship. One LNG tanker alone is bigger
than three football fields and towers 20-stories high. According to Oregon LNG’s filings,
its terminal will require roughly 125 new ships crossing the Columbia River bar (inbound
and outbound) every year. Each departing tanker would carry a staggering 8 percent of
total U.S. daily gas consumption.

® Oregon LNG Prefiling Review Draft Resource Report 1 at 1-4.
* Oregon LNG Application for Long-Term Authorization to Export Liquefied Natural Gas to Free Trade
Nations, FE Docket No. 12-48-LNG at 2 (May 3, 2012) (hereafter “DOE Application”).

Columbia Riverkeeper et al.
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Oregon LNG’s Pipeline in Oregon & Washington. Oregon LNG proposes building 86
miles of high-pressure pipelines in Oregon (Clatsop and Columbia counties). The
company would drill under the Columbia River and connect to the Williams Pipeline in
Woodland, Washington. This route cuts a destructive path through agricultural and forest
lands, residential properties, and through rivers and streams.

Williams Pipeline in Washington. The Williams Pipeline Company plans to build 136
miles of new, high-pressure pipeline in ten different segments in or near the existing
Northwest Pipeline right-of-way. Segments of the new pipeline would run from
Washington’s northern border south to Woodland, Washington, threatening hundreds of
landowners and communities along the way. Williams will also expand existing
compression horsepower at five of Northwest Pipeline’s existing compressor stations.

Alternate Pipeline Route through the Willamette Valley. For years, Oregon LNG
planned to cross the Willamette Valley to build a pipeline from Warrenton to Molalla.
Now, Oregon LNG and FERC have provided conflicting information about whether the
Willamette Valley pipeline, originally proposed in 2007, is still being considered.
According to Oregon LNG’s filings, however, the “Molalla Route Alternative” is still on
the table.

The National Environmental Policy Act.

The National Environmental Policy Act (NEPA), 42 U.S.C. § 4332 et seq., provides the

congressionally mandated procedure for assessment of these impacts, and NEPA requires that
these procedures be completed “at the earliest possible time,” i.e., “before decisions are made
and before actions are taken.
for a conditional license until the NEPA process is completed, including preparation of an EIS.

’15

Accordingly, FERC cannot proceed with Oregon LNG’s request

An EIS must describe:
i. the environmental impact of the proposed action,

ii. any adverse environmental effects which cannot be avoided
should the proposal be implemented,

iii. alternatives to the proposed action,

iv. the relationship between local short-term uses of man’s
environment and the maintenance and enhancement of long-
term productivity, and

> 40 C.F.R. §§ 1501.2, 1500.1(b) (emphases added).

Columbia Riverkeeper et al.
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v. any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented.®

The alternatives analysis “is the heart of the environmental impact statement.”” Federal
agencies must take care not to define the project purpose so narrowly as to prevent the
consideration of a reasonable range of alternatives.®

An EIS must also describe the direct and indirect effects, and cumulative impacts of, a
proposed action.” These terms are distinct from one another. Direct effects are “caused by the
action and occur at the same time and place.”™® Indirect effects are also “caused by the action”
and “are later in time or farther removed in distance, but are still reasonably foreseeable.” **
Indirect effects “may include growth inducing effects and other effects related to induced
changes in the pattern of land use, population density or growth rate, and related effect on air and
water and other natural systems, including ecosystems.*?

Cumulative impacts are not causally related to the action. Instead, they are:

the impact on the environment which results from the incremental
impact of the action when added to other past, present, and
reasonably foreseeable future actions regardless of what agency
(Federal or non-Federal) or person undertakes such other actions.
Cumulative impacts can result from individually minor but
collectively significant actions taking place over a period of time.™

The EIS must give each of these categories of effect fair emphasis.

Agencies may also prepare “programmatic” EISs, which address “a group of concerted
actions to implement a specific policy or plan; [or] systematic and connected agency decisions
allocating agency resources to implement a specific statutory program or executive directive.”**
As we discuss below, such an EIS is appropriate here.

®42 U.S.C. § 4332(C).

740 C.F.R. § 1502.14.

® See, e.g., Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664, 666 (7th Cir. 1997).

%40 C.F.R §§ 1502.16, 1508.7, 1508.8; Northern Plains Resource Council v. Surface Transportation
Board, 668 F.3d 1067, 1072-73 (9th Cir. 2011).

940 C.F.R. § 1508.8(a).

140 C.F.R. § 1508.8(b).

1d.

340 C.F.R. § 1508.7.

440 C.F.R. § 1508.17(b)(3).

Columbia Riverkeeper et al.
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Finally, while an EIS is being prepared FERC may take no action which would tend to

“limit the choice of reasonable alternatives,” or “tend[] to determine subsequent development .”**

V. NEPA Procedural Comments.

A. FERC’s Disjointed Scoping Process Stymies Public Participation.

Although FERC will prepare a single EIS that covers aspects of Oregon LNG’s previous
import terminal and the current export project, as well as the connected WEP, FERC’s Notice of
Intent solicits comments on fractions of the complete project—an export terminal and segments
of the pipelines. FERC’s decision to notice a mythical project (i.e., an LNG export terminal
missing a 41-mile segment of the feeder pipeline and the proposed import infrastructure)
undercuts the purpose of NEPA scoping: to identify significant issues to analyze in the EIS, and
gaps and in data and information.

Oregon LNG has now produced two entirely separate, lengthy NEPA Prefiling Review
Drafts for the import and export components. Neither filing fully evaluates the full impacts of a
bidirectional terminal. FERC should require Oregon LNG to submit a new Prefiling Review
Draft that covers both projects in a single filing. After FERC has reviewed the Prefiling Review
Drafts, FERC should open a new NEPA scoping process, including public hearings, to ensure
that federal and state agencies, the Tribes, and the public have the opportunity to provide
comments on the actual project that FERC will evaluate in an EIS.

B. FERC May Not Conditionally Approve the LNG Project before Complying
with NEPA and other Federal Laws.

Sections 3 and 7 of the Natural Gas Act (NGA), 15 U.S.C. 88717b, 717f, and FERC
Certificate Policy Statement, 88 FERC 61,227 (1999), require FERC to determine whether
Oregon LNG’s proposed LNG terminal is “in the public interest” and that the proposed pipeline
is “required by public necessity” (collectively the “public interest findings”). FERC cannot
approve the project under the NGA unless it concludes that the project’s benefits outweigh its
adverse impacts.

FERC’s findings under the NGA require compliance with NEPA and other federal laws,
which inform the ultimate public interest findings. FERC must, therefore, abandon its practice
of issuing conditional licenses before complying with the Endangered Species Act (ESA) and
receiving authorizations delegated to the states under the Clean Water Act (CWA), Coastal Zone
Management Act (CZMA), and the Clean Air Act (CAA). In scoping comments on the proposed
Jordan Cove LNG terminal and Pacific Connector pipeline, the State of Oregon explained:

%40 C.F.R. § 1506.1.

Columbia Riverkeeper et al.
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[S]uch conditional orders are arbitrary and capricious, because no balancing of the public
interest can be made regarding the construction of the proposed LNG export terminal and
pipeline project before the Commission has quantified and considered the full extent of
the benefits and adverse impacts, including the socioeconomic impact on landowners and
public safety risks associated with the overall project.*®

The Coalition concurs with the State of Oregon. FERC must prepare the EIS concurrently with,
and integrated with, environmental reviews and studies required under other environmental laws.
The State of Oregon scoping comments explain further:

The State of Oregon’s concrete, substantive interest in prescribing mandatory conditions
in the Commission’s final order authorizing construction of a LNG facility is harmed by
the Commission’s previous practice of authorizing and issuing a conditional license
before receiving [the] State’s Clean Water Act 401 certification, Coastal Zone
Management Act 307 consistency determination, and the Clean Air Act certification as
well as before its initiated formal consultation with appropriate federal agencies for the
project’s effect on protected species under the Endangered Species Act.*’

Forthcoming authorizations will inform the scope of FERC’s EIS. In turn, FERC should refrain
from issuing a license until the agency complies with the ESA and Oregon LNG receives
authorizations required under the CWA, CAA, and CZMA.

C. FERC Failed to Provide Adequate Public Notice.

FERC should reopen the public comment period based on various flaws in the public
notice process, summarized below.

e FERC'’s public notice fails to specify if Oregon LNG’s proposed 41-mile pipeline
through Clatsop County is part of the NEPA scoping comment process. FERC’s
Notice of Intent fractures the public comment process by seeking public input on Oregon
LNG’s export terminal and new pipeline segments. FERC’s public notice asks for input
on the segments of “newly proposed” pipeline (i.e., Williams Expansion Project (WEP)
and Oregon LNG’s new pipeline route in Columbia and Cowlitz counties), but ignores
the proposed 41-mile long pipeline in Clatsop County.

Question: Will FERC hold a second NEPA scoping public comment period on
the complete pipeline proposal?

e Lack of public notice to impacted landowners. Many landowners that are impacted by
proposed and alternate routes for the Oregon LNG pipeline have not received FERC’s

16 State of Oregon’s Scoping Comments for the Jordan Cove Liquefication (PF12-7-000) and Pacific
Connector Pipeline (PF12-17-000) Projects at 2 (Oct. 29, 2012) (emphasis in original).
1d. at n. 1 (emphasis in original).
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scoping notice. In particular, FERC asked that Oregon LNG clarify its intentions
regarding its previous proposed route through Washington, Yamhill, Marion, and
Clackamas counties. Currently, many landowners are confused about the status of the
project because Oregon LNG submitted maps to FERC showing the route through the
Willamette Valley to Molalla as an alternate route. Yet, Oregon LNG also mailed a
notice to some landowners on the Willamette Valley route that the pipeline was being re-
routed through Columbia County and Cowlitz County.

Question: Is Oregon LNG proposing the Willamette Valley route as an alternate
route? If so, FERC must provide accurate information on potential property
impacts to facilitate public participation in the scoping process.

Question: Did FERC notify landowners on the proposed pipeline route through
Clatsop County of the NEPA scoping comment period and public hearings on the
Oregon LNG Export Project and WEP?

Question: Did FERC notify landowners along the Willamette Valley alternate
route?

e Oregon LNG’s prefiling resource reports are incomplete and contain contradictory
information. Federal and state agencies, local governments, the Tribes, and the public
rely on Oregon LNG’s Prefiling Draft Resource Reports to identify significant issues that
FERC should analyze in the EIS. Oregon LNG’s Prefiling Resource Reports
compromise the scoping process because FERC is soliciting input on a project that is not,
in fact, the project Oregon LNG intends to build and operate. For example, the Prefiling
Resource Reports cross reference extensively Oregon LNG’s outdated and incomplete
Resource Reports for the proposed LNG import terminal. The Prefiling Resource
Reports also contain contradictory information on how the export project will impact
aquatic resources via ballast water discharges.™®

e FERC is seeking comments prematurely and, in so doing, cutting off meaningful
public, state, tribal, and agency engagement. Oregon LNG is still determining major
pipeline route and terminal decisions. For example, FERC recently submitted extensive
information requests to both Oregon LNG and Williams. Until the issues raised by
FERC are addressed, FERC should maintain an open scoping comment period. It is
unreasonable to expect the public—including counties and cities that will be impacted by

8For instance, Prefiling Resource Report 3 states that the export terminal “will eliminate the need for
ballast water,” and later states “the Export terminal will require a total cooling/ballast water intake of
1,610 million gallons per year (MG/Y). Oregon LNG Prefiling Resource Report 3 at 3-49.
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the pipelines and the terminal— to comment on the scope of the project when FERC is
still collecting key information on the project.

V. FERC Should Prepare a Programmatic EIS on LNG Export Proposals.

Oregon LNG’s export proposal is one of many before FERC. Because the effects of
these projects are cumulative, and because each approval alters the price and production effects
of exports on the economy, FERC must consider these projects’ interactions. We note that in the
similar proceeding regarding Jordan Cove, LLC’s proposal to construct and operate an export
terminal in Coos Bay, the State of Oregon and the U.S. Environmental Protection Agency (EPA)
requested consideration of this broader context.™

FERC can best consider the impacts of all gas export proposals at once by preparing a
programmatic EIS. NEPA expressly contemplates a programmatic EIS for situations just like
this one: where an agency is facing multiple independent permitting decisions that have
overlapping, shared, or cumulative impacts.”® Federal guidance and courts sometimes refer to
these reviews as “programmatic,” while in other cases they are called “area-wide” or “overview
EISs. The label is not important—it is the content of such an assessment that matters. Council
on Environmental Quality (CEQ) guidance (in Q&A format) on this issue states plainly:

Question: When is an area-wide or overview EIS appropriate?

Answer: The preparation of an area-wide or overview EIS may be particularly useful
when similar actions, viewed with other reasonably foreseeable or proposed agency
actions, share common timing or geography. For example, when a variety of energy
projects may be located in a single watershed, or when a series of new energy
technologies may be developed through federal funding, the overview or area-wide EIS
would serve as a valuable and necessary analysis of the affected environment and the
potential cumulative impacts of the reasonably foreseeable actions under that program or
within that geographical area.”

Courts have agreed that a single EIS is required for multiple discreet actions under some
circumstances, for example, when the projects have common timing, geography, and/or impacts.

9 EPA, Scoping Comments — The Jordan Cove Energy Project LP, FERC Dkt. Nos. PF12-7 and PF12-
17, at 3 (Oct. 29, 2012) (“we recommend discussing the proposed project in the context of the larger
energy market, including existing export capacity and export capacity under application to the
Department of Energy, and clearly describe how the need for the proposed action has been determined.”)
20 See Native Ecosystems Council v. Dombeck, 304 F.3d 886 (9th Cir. 2002) (A single NEPA review
document is required for distinct projects when the projects are connected, cumulative or similar actions);
40 C.F.R. 8 1508.25 (mandating single EIS for separate independent actions under some circumstances);
40 C.F.R. 8 1502.4(a), (c) (requiring a single EIS where proposals are related to each other closely).

21 CEQ Website, http://ceq.hss.doe.gov/nepa/regs/40/20-29.HTM#24.
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Such circumstances exist here.?

FERC has the discretion to prepare a programmatic EIS, even if it determines that it does
not have the duty to do s0.?® Agencies may prepare programmatic EISs, which address “a group
of concerted actions to implement a specific policy or plan; [or] systematic and connected
agency decisions allocating agency resources to implement a specific statutory program or
executive directive.”* Such a programmatic EIS is appropriate here.

A programmatic EIS would allow FERC, and the public, to understand the impacts of all
LNG proposals, their interactions, and their cumulative environmental and economic impacts.
That understanding would serve improved decisionmaking, and allow FERC, the public, and
industry to identify prudent alternatives to serve the public interest and minimize environmental
impacts. FERC must recognize that it is making what is, functionally, a programmatic decision
to radically alter the U.S. market and production system by allowing for large-scale LNG export,
and conduct an EIS commensurate with the decision it is making, rather than piece-mealing that
decision from application to application.

VI.  The Scope of the EIS.

The Coalition offers the following, specific comments on the scope of FERC’s EIS on
Oregon LNG’s proposed LNG export terminal and proposed pipeline segments in the State of
Oregon (Columbia and Clatsop counties) and pipeline segments in Washington State, which
includes the Washington Expansion Project. The Coalition reserves the right to provide
additional comments on the proper scope of the EIS as more information becomes available on
the proposed pipeline routes, LNG terminal design, source of natural gas, and other factors
relevant to the project’s impacts.

A. Alternatives to LNG.

The alternatives analysis is “the heart of the environmental impact statement.”®®> CEQ’s
regulations implementing NEPA, 40 C.F.R. § 1502.14, explain that a reasonable range of
alternatives should be presented and compared in the EIS to allow for a “clear basis for choice
among options by the decision maker and the public.” In addition, CEQ’s “Forty Most Asked
Questions Concerning National Environmental Policy Act Regulations” explain that agencies

%2 See, e.g., Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1215 (9th Cir.
1998) (multiple timber sales must be evaluated in a single EIS where the sales were reasonably
foreseeable, in a single general area, disclosed at the same time, and developed as part of a
comprehensive strategy); Earth Island Institute v. U.S. Forest Service, 351 F.3d 1291 (9th Cir.
2003) (confirming that “similar actions”—i.e., actions which have similarities, such as common
timing or geography, that warrant comprehensive review—must be considered in a single EIS if
it is the “best way” to consider their impacts).
;j See 40 C.F.R. § 1508.17(b)(3).

Id.
40 C.F.R. § 1502.14.

Columbia Riverkeeper et al.
NEPA Scoping Comments, Docket Nos. PF12-18-000 & Docket No. PF12-20-000
Page 9



must “[r]igorously explore and objectively evaluate all reasonable alternatives, and for
alternatives which were eliminated from detailed study, briefly discuss the reasons for their
having been eliminated.”?

Crucially, the alternatives must include “reasonable alternatives not within the
jurisdiction of the lead agency,” — meaning that FERC must review actions which it cannot
directly order — and must include “appropriate mitigation measures not already included in the
proposed action or alternatives.” Id. Because alternatives are central to decisionmaking and
mitigation, “the existence of a viable but unexamined alternative renders an environmental
impact statement inadequate.”’

Without limiting this consideration, these alternatives should include, at a minimum,
consideration of the following:

(1) Whether to select the “no action” alternative;

(2) Whether conservation, efficiency improvements, and renewable energy can meet part or
all of the energy demand Oregon LNG proposes to address;

(3) Whether export from other locations would better serve the public interest by mitigating
economic or environmental impacts or by limiting the cumulative impacts of multiple
terminals located in one region;

(4) Whether limitations on the sources of exported gas — e.g., limiting export from
particular formations or regions — would help to mitigate environmental and economic
impacts;

(5) Whether to condition export on the presence of an adequate regulatory framework,
including the fulfillment of the recommendations for safe production made by the DOE’s
Shale Gas Subcommittee, would better serve the public interest by ensuring that the
production increases associated with export will not increase poorly-regulated
unconventional gas production;

(6) Whether to delay, deny, or condition exports based upon their effect on the U.S. utility
market (including changes in air pollution emissions associated with the impacts of
increased export demand on fuel choice);

(7) Whether to require exporters to certify that any unconventional gas produced as a result
of their proposal (or shipped through their facilities) has been produced in accordance with
all relevant environmental laws and according to a set of best production practices;

%6 CEQ, “Forty Most Asked Questions Concerning National Environmental Policy Act Regulations”
(http://ceq.hss.doe.gov/nepal/regs/ceq/1502.htm#1502.140).
%" Oregon Natural Desert Ass’n, 625 F.3d at 1122 (internal alterations and citations omitted).
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(8) Whether exports, if allowed, should move forward in smaller quantities or a slower time
table to mitigate the domestic economic and environmental impacts associated with large
export volumes or rapid export schedules;

(9) Whether foreign countries can fuel their economies with non-North American natural
gas;

(10) Whether alternative pipeline routes will minimize the potential for geologic hazards,
harm to private and public property and safety risks to communities near the pipeline;

(11) Whether to deny export proposals all together as contrary to the public interest.

Other alternatives to LNG are, no doubt, also available, but FERC must at a minimum consider
the possibilities listed above, as they are reasonable and bear directly on the public interest
findings before it.

B. Purpose and Need.

In satisfying NEPA'’s EIS requirements, a Federal agency must include the purpose and
need for the action.?® In crafting the purpose and need, FERC should abandon its past practice of
identifying an unreasonably narrow purpose and need, and then relying upon the narrow purpose
and need to reject reasonable alternatives and the “no action” alternative.

C. Public Safety.

Oregon LNG’s proposals raise significant public health and safety issues. The projects
would put a significant number of people at risk of catastrophic accidents resulting from an LNG
or natural gas accident. The route for LNG tankers and the LNG terminal site itself are
extremely close to population centers such as Warrenton and Hammond. The pipelines will
cross near residences, through communities, under an interstate highway, and near other areas
where accidents or terrorist-induced crimes could leave a devastating toll on human life.

For these reasons, the EIS must fully disclose the consequences of an accidental or
terrorist-induced ignition of a vapor cloud from an LNG tank or tanker. Similarly, the planned
pipeline has a high-impact blast zone of over 800 feet and would put residents and others along
the pipeline route at serious personal risk. The EIS must fully disclose these risks, including
risks described below.

e Terminal safety threats. The EIS should include an in-depth look at the risks of varying
levels of accidents at the terminal, including a catastrophic accident, and a terrorist attack
or other crime at Oregon LNG’s terminal. This analysis should account for population

%40 C.F.R § 1502.13.
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fluctuations during the course of a year. For example, the EIS should evaluate impacts to
residents and visitors, including tourists. The Coalition concurs with the National Park
Service’s comments to FERC: the EIS must analyze safety impacts to visitors of the
nearby Lewis and Clark National Historical Park and the Lewis and Clark National
Historical Trail.?

e LNG tanker safety threats. The EIS must include an in-depth look at the risks of a
catastrophic accident along the LNG shipping route. The U.S. Coast Guard (Coast
Guard) issued a Letter of Recommendation (LOR) regarding waterway suitability for
LNG tanker traffic. The Coast Guard’s failure to comply with federal law, including
NEPA, before issuing the LOR is currently the subject of a federal lawsuit. To date, no
agency has disclosed the public safety and environmental risks from LNG tanker traffic,
including an LNG tanker accident. FERC has an affirmative duty to disclose the direct,
indirect, and cumulative impacts of an LNG tanker accident or terrorist attack, including
a spill, release, or explosion. The analysis must address accident scenarios at sea, within
U.S. territorial waters, while traveling through the Columbia River Estuary (Estuary), and
while docked at the proposed Oregon LNG terminal.

e Pipeline explosion or release. As recent natural gas pipeline explosions demonstrate,
even with modern safety standards and inspections, deadly pipeline explosions continue
to occur. The proposed pipelines will use odor-less gas and have a high-impact blast
zone of over 800 feet. The EIS must examine direct, indirect, and cumulative impacts of
building and operating the pipelines, including loss of life, property destruction and
damage, and wildfires from a pipeline explosion.

e Maps illustrating threats to loss of human life and property. The EIS should include
clear, visual information that explains the potential risks from accidental or intentional
releases in the area around the LNG tanker shipping route, pipelines, and land-based
storage that would be affected by a natural gas release, a release and near instantaneous
ignition of LNG vapors, or a release that was followed by LNG vapors drifting and
subsequent ignition. FERC should also prepare a specific description of the properties
and residences that would be adversely affected in the event of a natural gas or LNG
release. In addition, FERC should provide maps that show which sensitive community
resources, such as schools, senior centers, residences, are encompassed by the various
Sandia Labs “Zones of Concern” (zones 1,2 & 3) identified in 2004 and in subsequent
Sandia reports.

29 See Letter from the National Park Service to FERC, Oregon LNG Export Project and Washington
Expansion Project, FERC Nos. PF12-18-000, PF12-20-000 (Nov. 7, 2012).

Columbia Riverkeeper et al.
NEPA Scoping Comments, Docket Nos. PF12-18-000 & Docket No. PF12-20-000
Page 12



e Emergency Response Plans. Oregon LNG has not produced Emergency Response
Plans. Additionally, Oregon LNG has not identified resources, including funding, to
respond to emergencies. FERC’s EIS should encompass emergency response, including
funding for emergency response. This analysis should address the spectrum of
emergencies that could occur as a result of the project (i.e., equipment failure,
earthquake, tsunami, fire, terrorist attack etc.). FERC has a responsibility to use its
environmental review to assess the impacts of an LNG spill or pipeline leak, and FERC
cannot conduct its review without realistically evaluating the emergency response
capabilities in Warrenton and Astoria and communities along the pipeline.

D. Water Resources.

Oregon LNG’s project would impact water quality in numerous ways, including stream
crossings for the pipeline, water withdrawals during construction, stormwater runoff from
terminal facilities, and discharge and suspension or re-suspension of sediment in the Columbia
River as a result of dredging and ship transits. FERC’s EIS must describe the full range of
direct, indirect, and cumulative impacts to water quality.

i. Water Quality and Aquatic Resource Impacts.

LNG tankers, terminals, and pipelines wreak havoc on water quality. Oregon LNG’s
proposed projects would have serious direct, indirect, and cumulative impacts on water quality
and aquatic resources. The scope of FERC’s EIS should, at minimum, address the impacts
described below.

Impacts to water quality during terminal construction. Oregon LNG proposes
building its LNG terminal and industrial dock on undeveloped land, including
wetlands, located on the Skipanon Peninsula. The EIS must assess the impacts of
polluted stormwater runoff from the terminal construction site. This includes the
impacts to water quality from removing riparian habitat and surface runoff to the
Columbia and Skipanon rivers.

Impacts to water quality and aquatic life from dredging for the LNG dock.
Oregon LNG proposes deepening the Columbia River—removing 1.2. million cubic
yards of river bottom—to dock LNG tankers. The company will also dredge 300,000
cubic yards of river bottom every three years to maintain its dock. The EIS must
assess the impact of dredging during construction and the impacts of maintenance
dredging. Dredge and fill activities associated with construction, for example, would
increase turbidity and mobilize toxics in river sediment. In addition to disclosing the
direct and indirect impacts of dredging, the EIS must also disclose the cumulative
impacts of multiple dredging projects on the Columbia River, including the including
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Columbia River Channel Deepening Project and other dredging projects in the
Estuary.

e Impacts to water quality and aquatic habitat from dredge spoil disposal. The
EIS must disclose the direct and indirect impacts of dredge spoil disposal, as well as
the cumulative impacts of past, present, and reasonably foreseeable future dredge
spoil disposal actions.

e Impacts to water quality during LNG terminal operations. Oregon LNG’s
terminal will increase impervious surfaces, reduce natural infiltration and associated
water quality benefits, and increase polluted stormwater runoff to the Skipanon River
and Columbia River. During operation, the terminal will discharge polluted process
wastewater via the City of Warrenton Publicly Owned Treat Works (POTW). The
City of Warrenton POTW has a history of violating National Pollutant Discharge
Elimination System (NPDES) permit limits.*® Oregon LNG’s Prefiling Draft
Resource Reports grossly underestimate the water quality impacts to the Estuary by
concluding, in summary fashion, that the POTW will comply with applicable federal
and state standards. The EIS must analyze the direct, indirect, and cumulative
impacts of discharging more pollution to the heavily degraded Columbia River,
including the City of Warrenton’s capacity to treat Oregon LNG’s wastewater and the
City’s ability to comply with new human health criteria for toxics.

e Invasive species introduced by LNG tankers. The EIS must examine the impacts
of LNG tankers on the introduction of invasive species. This analysis must include
the financial and ecological costs of invasive species. FERC must go beyond Oregon
LNG’s boilerplate ‘we will comply with state and federal law’ and address the serious
economic and ecological threats posed by invasive species. As part of this analysis,
FERC must examine the introduction of invasive species from tankers, including but
not limited to ballast water discharges.

e Other water quality impacts from LNG tankers. The EIS must disclose and
analyze the impact of wastewater and stormwater discharged to the Columbia River
from LNG tankers, including hot water expelled from tanker engines.

e Impacts to water quality from pipeline construction. FERC should analyze the
direct and indirect impacts of pipeline construction on water quality. The first — and
most dramatic — impact is the potential for a “frac-out.” A frac-out occurs when an

% Oregon Dept. of Environmental Quality Fact Sheet, City of Warrenton POTW,
http://www.deq.state.or.us/wqpr/372_2009120800021CS01.PDF at 2.
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HDD fails, fractures a streambed or riverbed, and releases drilling lubricants into the
stream. Because the Oregon LNG project and the WEP propose to use HDDs to cross
multiple salmon-bearing streams, including the Columbia River itself, FERC must
fully assess the potential and impacts of HDD failures. During its import proposal,
Oregon LNG repeatedly characterized drilling lubricants (particularly bentonite clay)
as “non-toxic.” Rather, bentonite clogs fish gills and fish habitat, leading to fish
mortality and loss of spawning habitat. At public hearings, both Oregon LNG and
WEP characterized HDD as having “no impact” on the environment. The Coalition
urges FERC to examine the best available science and reject this characterization.
The EIS must disclose the direct, indirect, and cumulative HDD crossings, including
the risks for HDD construction impacts and HDD failures.

e Impacts from pipeline construction to aquatic habitat. Construction in riparian
areas and along steep slopes also increases the risk of erosion and sedimentation in
important Columbia River tributaries, some of which are listed as water quality
limited (i.e., already in violation of state water quality standards). The EIS must
disclose the environmental impacts of pipeline construction at proposed crossings and
at alternative crossing locations.

e Impacts of pipeline construction on ongoing and reasonably foreseeable Estuary
restoration work. Taxpayer dollars have funded extensive restoration work
throughout the Estuary. Many restoration projects are currently underway or planned
for the near future. For example, the Oregon Department of Fish and Wildlife
(ODFW) identified the Lewis & Clark River and its tributaries as being important for
Coho salmon, Fall Chinook, and Winters Steelhead. ODFW recommended that the
Lewis and Clark River be targeted for easement acquisition to protect functioning
riparian areas, as well as restoration of degraded riparian areas, in order to ensure the
survival and recovery of these species.** The Oregon LNG pipeline directly threatens
efforts to stabilize and restore fish and fish habitat. The possibility of HDD frac-out
and failure, which Oregon LNG has largely dismissed in its submittals, conflicts with
ODFW’s identified goal of reducing the sediment load into the Lewis & Clark River
and its tributaries. This is one example of why the scope of the EIS must address the
potential for Oregon LNG’s project to directly or indirectly conflict with completed,
ongoing, or reasonably foreseeable future restoration projects in the Estuary, as well
along other waterbodies along the proposed pipeline route.

%! ower Columbia River Conservation and Recovery Plan For Oregon Populations of Salmon and
Steelhead, http://www.dfw.state.or.us/fish/CRP/docs/lower-columbia/OR_LCR_Plan%20-
%20Aug_6_2010_Final.pdf .
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e Alternative pipeline locations and impacts to water quality. The EIS must
identify, for each HDD location, alternative crossing locations and methods and, in
turn, evaluate the environmental impacts of the alternative locations. If Oregon LNG
is forced to relocate its HDD location or use another construction technique, the
impact of the pipeline will potentially include surface impacts that have not been
evaluated by FERC and other federal agencies. In other pipelines of this size,
regulating agencies have required descriptions of potential alternative crossing
techniques. Alternate crossing methods would potentially bring pipelines closer to
the surface and likely interfere with existing residential, forestry, and agricultural
uses, as well as pose an increased safety threat.

ii. Water Consumption.

Oregon LNG’s terminal alone will use over four billion gallons of water per year.
FERC’s EIS must examine the direct, indirect, and cumulative impacts of using precious water
resources for LNG. According to Oregon LNG’s filings, constructing and testing the pipeline
and bidirectional terminal will initially consume 182,900,000 gallons of water.** After that,
Oregon LNG’s proposed bidirectional terminal would consume 4,057,400,000 gallons year-
round.** Oregon LNG will also use water to hydrostatically test the integrity of the pipeline and
parts of the terminal during construction.®* Oregon LNG intends to purchase the water to
hydrostatically test the pipeline from the City of Woodland, Washington.*®> Water to
hydrostatically test the infrastructure at the terminal would likely come directly from the
Columbia near Warrenton.*

Oregon LNG would also use water during the construction of the pipeline for dust control
and when conducting horizontal directional drilling under waterways.®” Oregon LNG’s Prefiling
Draft Resource Reports state that this water will be withdrawn from the Columbia, the Nehalem,
Rock Creek and “various” other sources.®

The terminal will need water on a continuous basis for cooling, ballast water, irrigation,
fire suppression, and domestic purposes.®® Oregon LNG is proposing to withdraw water from
the Columbia and the Skipanon and/or buy water from the City of Warrenton to meet these water
needs.*® During operation the bidirectional terminal will use over 11 million gallons of water per

%2 Oregon LNG, Prefiling Review Draft Resource Report 1 — General Project Description, 1-21, 1-22.
33

Id.
# Oregon LNG, Prefilling Review Draft Resource Report 2 — Water Use and Quality, 2-15 — 2-18.
*1d. at 2-15.
4.
" Oregon LNG, Prefiling Review Draft Resource Report 1 — General Project Description, 1-22.
38

Id.
¥1d. at 1-21.
4.
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day.* By comparison, water users in the entire city of Astoria use an average of 2.5 million
gallons of water per day.*

Given the well-documented scarcity of water in the Columbia River Basin, FERC must
undertake a robust analysis of the direct, indirect, and cumulative impacts of taking more water
out of the Columbia River and its tributaries to support LNG export. This includes evaluating
how Oregon LNG’s water withdrawals impact water availability, particularly in light on climate
change modeling, impacts to Columbia River water quality, impacts to ESA-listed species and
other aquatic life and wildlife, and the cumulative impacts of water withdrawals in the Estuary,
specifically, and Columbia River Basin, in general.

E. Air Quality and Visual Impacts.

Oregon LNG’s terminal would degrade local air quality at the terminal and in the
surrounding communities of Warrenton, Hammond, and Astoria. LNG operations emit air
pollution from compressors, vaporizers, ships, harbor tugs, support vehicles, gas flares,
construction dust, and a myriad of other sources. LNG tankers and the security vessels that
accompany them typically run their engines during the entire cargo loading cycle, spewing
exhaust and air pollutants that would impact surrounding communities.

FERC must analyze how LNG will degrade clean air and the quality of scenic vistas in
the Estuary. As part of this analysis, the EIS must assess the public health impacts of increasing
air pollution in the Estuary, along the pipeline route, and in the Pacific Ocean.

e General impacts to air quality from Oregon LNG’s terminal. Oregon LNG
acknowledges the proposed bidirectional terminal is a “major source” and must obtain a
preconstruction major source permit (Air Contaminant Discharge Permit) and an
operating permit (Title VV major source permit). This is a significant change from the
LNG import proposal. According to Oregon LNG’s FERC filing, the facility exceeds the
greenhouse gas PSD threshold. The facility’s emissions will also exceed the Significant
Emissions Ration (SER) thresholds for NOx, CO, SO2, and PM2.5. The EIS must
examine the direct, indirect, and cumulative impacts of Oregon LNG’s air pollution
emissions.

e Impacts of fog generation. FERC noted the potential for the generation of fog during
operation of large ambient air vaporizers. FERC must evaluate how the Oregon LNG

! Oregon LNG’s filings state that it will discharge, at most, 3.5 million gallons of water per day to the
City of Warrenton POTW. Oregon LNG Export Project Prefiling Resource Report 1 at 1-25.
Consequently, Oregon LNG’s consumptive use of water exceeds 7.5 million gallons of water per day.
“2 Daily Astorian, Where does Astoria’s water come from?, http://www.dailyastorian.com/free/where-
does-astoria-s-water-come-from/article_8ccacabe-dfcb-11e0-a440-001cc4c03286.html
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project — including both import and export functions — could impact visibility in
Warrenton and surrounding communities.

e Impacts of gas flaring. The EIS must take hard look at the direct, indirect, and
cumulative impacts on air quality from gas flaring at the LNG terminal. FERC should
require that Oregon LNG provide a detailed description of how often gas flaring could
occur, what gases would be burned, and what the likely emissions would be during
maximum flaring operations.

e Air pollution impacts on public health, including sensitive populations. Residences,
schools, and businesses are located in close proximity to the proposed LNG terminal.
FERC must address how overall emissions from the site — including emissions from
backup diesel generators, gas flares and docked ships — will impact air quality in nearby
areas. For example, many senior citizens live in close proximity to the terminal,
including at the Port Warren condominium community on the Skipanon River.

e Impacts to air quality from LNG tankers and associated vessels. FERC must
evaluate air pollution from LNG tankers and related vessels. LNG tankers and the
security vessels that accompany them are required to run their engines during the entire
cargo loading cycle, spewing exhaust and air pollutants that would impact surrounding
communities.

e Impacts to air quality from LNG pipelines. FERC must evaluate how large
compressor stations will impact air quality in nearby communities. In particular, FERC
must identify the power source and power line route for providing electricity to the large
new proposed compressor station in Columbia County. Additionally, FERC must specify
whether this station will operate at 48,000 Hp or larger (Oregon LNG’s Resource Report
9 suggests 80,000Hp). On the WEP route, Williams has identified multiple compressor
stations that could be powered by natural gas, creating significant emissions and
impacting air quality for nearby communities. FERC must assess how the emissions
from compressors will harm human health near the compressors. Additionally, Williams
has requested that plans for its compressor stations be labeled Critical Energy
Infrastructure Information (CEI).* This designation is inappropriate because it shields
basic information from public review, and it frustrates the ability of the public to evaluate
the project’s impacts. In other pipeline proposals, basic information about compressor
stations has not been deemed CEII.

e Air quality impacts from an LNG import terminal. Oregon LNG leaves the door open
for LNG import and, in turn, FERC must analyze the impacts of LNG import on air

*% See WEP Resource Report 1, Figures 1.1-8 — 1.1-12.
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quality. This includes increased combustion of natural gas in the United States and
associated impacts on climate change. LNG importation would significantly increase the
overall greenhouse gas emissions of natural gas-fired electricity generation in Oregon and
the West Coast, due to the added lifecycle emissions of LNG. LNG is up to 30-40
percent more polluting in its greenhouse gas emissions than North American natural gas
because of the added emissions that occur in liquefying, shipping, and regasifying LNG.

F. Impacts to Fish and Wildlife.

FERC’s EIS must disclose the wide-ranging impacts to endangered and threatened

species and other fish and wildlife threatened by LNG. In addition to many of the impacts
already identified in Oregon LNG’s Prefiling Draft Resource Reports, the EIS must also take a
hard look at the direct, indirect, and cumulative impacts of the LNG export terminal, dock,
tankers, and pipeline on fish and wildlife, which are described in greater detail below.

Impacts to Salmon Recovery. Oregon and Washington are at the epicenter of salmon
recovery. Oregon LNG’s project runs directly counter to our region—and the nation’s—
significant investment in restoring endangered salmon runs. FERC must examine the
direct and indirect impacts of LNG and LNG pipelines on ESA-listed salmonids. As part
of this analysis, FERC must examine the cumulative effects of other actions and
programs of the federal government, and fully disclose the combined impact of ongoing
and reasonably foreseeable future actions. This includes the effect of Corps dredging
projects, the Bonneville Power Administration’s dam operations, water withdrawals
authorized by the U.S. Bureau of Reclamation and logging and grazing approved and
permitted by the U.S. Forest Service and Bureau of Land Management. FERC must also
assess the cumulative impacts of actions authorized and carried out by state, local, and
private entities.

Impacts to other Threatened and Endangered Species. Oregon LNG’s Prefiling Draft
Resource Reports and draft Biological Assessment for the import terminal grossly
understate the project’s impacts on threatened and endangered species. Yet Oregon LNG
relies on these filings for its export terminal, and fails to provide the best available
science on how the terminal will impact ESA-listed species. The EIS must go well-
beyond the applicant’s filings and provide a robust analysis of the project’s direct,
indirect, and cumulative effects on species such as eulachon and green sturgeon, which
were listed after Oregon LNG completed its import terminal resource reports and draft
Biological Assessment.

Impact from increased ship traffic in the Columbia River Estuary. The EIS must
consider the direct, indirect, and cumulative impacts of increased ship traffic in the
Estuary. This includes analyzing increased rates of fish stranding and bank erosion. The
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EIS must also assess the increased risk to fish and wildlife from vessel spills and
accidents.

e Cumulative impacts and ESA-listed species. NEPA requires FERC to analyze the
incremental consequences of the Oregon LNG project “when added to other” past,
present, and reasonably foreseeable future actions.** In turn, FERC must analyze the
incremental impact of Oregon LNG project when added to past, present, and reasonably
foreseeable future actions on the Columbia River, including dams, logging, industry,
cities, and other landscape-level impacts that degrade habitat. For example, coal export
speculators are proposing three export terminals on the Columbia: Ambre Energy’s 8.8
million ton per year Morrow Pacific Project (Port of Morrow and Port Westward in St.
Helens), Kinder Morgan’s 30 million ton per year proposal at Port Westward, and Ambre
Energy’s 44 million tons per year Millennium Bulk Terminals proposal in Longview.
Any one of these projects would significantly increase river and marine traffic.
Combined, the impacts of coal export and LNG are staggering. FERC must analyze these
reasonably foreseeable future energy export projects, as well as other reasonably
foreseeable future actions on the Columbia and along the tanker route.

e Impacts from ballast water and cooling water. Oregon LNG’s resource reports
contain inconsistent statements on ballast water and, therefore, the company frustrates the
public’s ability to comment on the scope of the EIS as it pertains to ballast water
impacts.”> FERC should seek clarification from Oregon LNG and reopen the comment
period so that federal and state agencies, the Tribes, and the public can comment on the
scope of the EIS as it pertains to ballast water impacts.

e Impacts from increased ship traffic in the Pacific Ocean. LNG export directly and
indirectly threatens marine life, including ESA-listed species that spend part of their
lifecycle in the Pacific Ocean. This issue is addressed in greater detail below.

e Impacts from pipeline construction and operation on habitat fragmentation. Habitat
fragmentation is one of the most pervasive and difficult to control threats to native
ecosystems in the United States. It occurs when land uses break up large contiguous
blocks of habitat into smaller patches or when roads, transmission lines, pipelines, or

40 C.F.R. § 1508.7; Ctr. for Biological Diversity v. Nat’l Hwy. Traffic Safety Admin., 538 F.3d at
1215; see Or. Natural Resource Council, 470 F.3d at 822-23 (cumulative impacts analysis inadequate
based on failure to consider incremental impacts of timber sales).

** See Oregon LNG Export Project Prefiling Resource Report 3 at 3-49 (“Export terminal will eliminate
the need for ballast water.”) but see (“The Export terminal will require a cooling/ballast water intake of
1,610 million gallons per year (MG/Y).”). The Resource Report is filed under Oregon LNG’s
“bidirectional terminal” docket, Docket No. PF12-18-000, yet fails to address ballast water discharges if
LNG import occurs.
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other corridors penetrate blocks of habitat. FERC’s EIS must assess the impacts of
habitat fragmentation and the extent to which Oregon LNG’s pipeline will compromise
the integrity of habitat interior in wetlands, forests, and other ecosystems. For example,
habitat fragmentation can have negative effects on wildlife and ecosystems through direct
habitat loss or indirectly through changes that occur as a result of the adjacent habitat
type and the particular land use associated with it. The EIS must also assess the
cumulative impacts of Oregon LNG’s proposed pipeline route and existing and
reasonably foreseeable future transmission, road, and pipeline right-of-ways that threaten
habitat quality and wildlife.

e Effects of pipeline construction and right-of-ways on habitat disturbance, including
increased exotic and invasive species. The EIS must disclose and evaluate the short-
term and long-term impacts of clearing massive right-of-ways to build new pipelines.
Impacts include, but are not limited to: providing access for plants and animals that thrive
in disturbed environments and the associated detriment to species that require contiguous
habitat; opening access to previously remote areas via the new roads and pipelines and
the impact of increased human access on fish and wildlife; the spread of invasive plant
species; disturbance of sensitive habitats and species of conservation concern, including
threatened and endangered species; the increase in car, truck, and heavy machinery
traffic; and the impact of pipelines and roads as acting as barriers to movement for many
amphibian species and some small mammals.

G. Impacts to State and Private Forestland.

FERC’s EIS must disclose the full extent of how Oregon LNG’s proposed network of
pipelines will impact state and private forestland. The Oregon Department of Forestry (Forestry)
submitted extensive comments on December 13, 2012 detailing impacts to state and private
forestland, and the Coalition urges FERC to prepare an EIS that addresses the significant
concerns raised by Forestry. Although Forestry’s comments are specific to the State of Oregon
and Oregon law, many of the concerns are equally applicable to Washington State and, therefore,
should be addressed for the portions of Oregon LNG’s pipeline in Cowlitz County, Washington,
and the entire WEP pipeline.

FERC’s EIS should address the pipelines’ impacts to state and private forestland,
including but not limited to:

e consistency with forest management plans

e conflicts with ongoing and future forest operations
e conservation of forest resources

e loss of timber production

e habitat fragmentation
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e mass wasting

e stormwater runoff from new forest roads and associated impacts to aquatic
resources

e destruction and/or disturbance of riparian habitat

e increased threats of wildfires associated impacts from wildfires

e increased off-road motorized vehicle use in right-of-way corridors and new forest
roads

e invasive species

e impacts to hiking trails, camping sites, and water sources for recreationists

e nesting bird sites

The EIS must also analyze the cumulative impacts of Oregon LNG’s pipeline and
pipeline right-of -ways in addition to existing and reasonably foreseeable future right-of-ways
and roads in state and private forestlands.

H. Noise and Light Pollution.

LNG terminals operate around the clock, lighting the night sky as part of their 24-hour
surveillance requirements and creating loud noises as they convert natural gas into LNG.
According to Oregon LNG’s latest filings, the export terminal will require the ability to flare gas
—a visual nightmare in the scenic Columbia River Estuary.

The EIS must examine how noise and light pollution will harm the communities in the
Estuary, as well as fish and wildlife. The EIS must also disclose the impact of noise and light
pollution from pipeline compressor stations. For example, the EIS should disclose the direct and
indirect impacts of noise pollution from each compressor station. Specifically, FERC’s analysis
should evaluate the direct, indirect, and cumulative impacts of noise and light pollution:

e during the LNG terminal construction phase

e in the course of the LNG terminal’s operational life
e from LNG tankers

e during pipeline and compressor station construction
e during pipeline maintenance

e from pipeline compressor stations.

The EIS should include a comprehensive discussion of the impacts of noise and light pollution
from the Oregon LNG project on public health, including the impacts of light and noise pollution
on sleep and attendant health consequence. The EIS should also assess the impact of Oregon
LNG’s noise and light pollution on aquatic resources and wildlife, including ESA-listed species.

I. Energy Consumption.
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The Oregon LNG project will require huge amounts of energy to ship and liquefy natural
gas. The source of Oregon LNG’s power is unclear, but the company currently plans to purchase
power from the grid. Regardless of Oregon LNG’s power source, the EIS must address the
environmental impacts of generating the power that would fuel the LNG terminal and pipeline
compressor stations.

At a minimum, Oregon LNG will likely require 350 MW of energy every day, which is
more energy than the average U.S. power plant generates in a day. For example, Jordan Cove
LNG plans to build its own gas-fired power plant (the South Dunes Power Project) in order to
provide a stable power source for its proposed LNG export terminal in Coos Bay. If Oregon
LNG also requires uninterruptible power to operate, FERC must fully evaluate the impact of
operating the facility with diesel or future gas-fired generation in the local area. The EIS should
also assess the direct, indirect, and cumulative impacts of energy sources that currently generate
power for the grid, including hydroelectric and wind power.

J. Recreation.

The EIS must take a hard look at the Oregon LNG’s impact on recreation near the LNG
terminal, along the LNG tanker route, and along the proposed pipeline route. This includes the
project’s impact on hiking, biking, kayaking, canoeing, boating, fishing, windsurfing, swimming,
camping, and other recreational activities. FERC’s analysis should examine the project’s impact
on lost recreational opportunities, the deterrent effect of LNG on recreation, and LNG’s impact
on degrading the quality of recreational activities.

On November 7, 2012 the National Park Service (Park Service) submitted detailed
comments describing impacts that FERC should evaluate in its EIS. The Park Service manages
the Lewis and Clark National Historical Park (Park) and the Lewis and Clark National Historical
Trail (Trail). The Coalition agrees with many of the comments raised by the Park Service and
recommends that FERC evaluate Oregon LNG’s project in light of the Park Service’s substantial
concerns. These include, but are not limited, the following concerns:

e safety hazards to National Park visitors

e impacts to threatened and endangered species within the Park and along the Trail

e impacts to bald eagles within the Park

e the pipeline’s impact to contiguous wetlands located within the Park

e the pipeline’s impact on suspending contaminated sediments from the Astoria
Marine Construction Company

e impacts to cultural landscapes and viewsheds

e visual and audible impacts to historic sites along the Trail and at the Park

e other recreational impacts, particularly along the Lower Columbia River Water
Trail

Columbia Riverkeeper et al.
NEPA Scoping Comments, Docket Nos. PF12-18-000 & Docket No. PF12-20-000
Page 23



In addition, the EIS must examine the project’s impacts to recreation on private and state-owned
lands and local parks.

K. Cultural Resources and Tribal Consultation.

The EIS should evaluate how the construction of the proposed LNG terminal and
pipelines will impact cultural resources. This includes impacts to Native American cultural
resources, impacts to cultural resources at the Lewis and Clark National Historical Park and
along the Lewis and Clark National Historical Trail, and other cultural sites near the terminal,
along the LNG tanker route and pipeline route. FERC’s EIS will benefit from government-to-
government consultation with Columbia River Tribes and other Tribes impacted by the Oregon
LNG project.

L. Environmental Justice.

From air pollution to impacts on subsistence fishing, Oregon LNG’s project raises
significant environmental justice issues. FERC must address these significant impacts in the
EIS.

As FERC is aware, on February 11, 1994, President Clinton issued Executive Order
12898, “Federal Actions to Address Environmental Justice in Minority Populations and Low-
Income Populations.” The Executive Order makes it the responsibility of each Federal agency to
“make achieving environmental justice part of its mission in identify and addressing, as
appropriate, disproportionately high and adverse human health or environmental effects of its
programs, policies, and activities on minority populations and low-income populations.”
Accompanying this order was a Presidential Memorandum stating that “each Federal agency
shall analyze the environmental effects, including human health, economic and social effects, of
Federal actions, including effects on minority communities and low-income communities, when
such analysis is required by the [National Environmental Policy Act].” The CEQ has also issued
guidance on incorporating environmental justice considerations in the NEPA process.*® The
guidance states in part:

Early and meaningful public participation in the federal agency decision making process
is a paramount goal of NEPA. CEQ’s regulations require agencies to make diligent
efforts to involve the public throughout the NEPA process. Participation of low-income
populations, minority populations, or tribal populations may require adaptive or
innovative approaches to overcome linguistic, institutional, cultural, economic, historical,
or other potential barriers to effective participation in the decision-making processes of
Federal agencies under customary NEPA procedures.*’

FERC’s actions to date, including inadequate public notice for the Oregon LNG project,
described at length above, undercut efforts to inform and engage environmental justice

“® CEQ, Environmental Justice: Guidance Under the National Environmental Policy Act,
http://www.epa.gov/environmentaljustice/resources/policy/ej_guidance_nepa_ceql297.pdf
47

Id. at 13.
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communities. The Coalition urges FERC to restart the review process for the newly configured
Oregon LNG terminal and pipeline route and engage environmental justice communities in a
meaningful way.

M. Natural Disasters and Geologic Hazards.

FERC’s EIS must disclose the environmental impacts of Oregon LNG’s terminal,
tankers, and pipelines in the event of an earthquake, tsunami, and other natural disasters. In
addition, the EIS must evaluate proposed pipeline’s impacts in light of geologic hazards along
the pipeline route. For both the terminal and pipeline, the EIS should address the capacity of
first-responders to deal with a catastrophic event caused by an earthquake, tsunami, or other
natural disaster. This analysis will assist FERC in reaching a “public interest determination”
under the NGA. We offer the following comments for FERC’s consideration.

e Impact of Oregon LNG’s terminal in the event of an earthquake or series of
earthquakes. Significant new information about earthquake and tsunami risks has
emerged in recent years since Oregon LNG’s initial formal application for an import
terminal and pipeline in 2008. For example, according to a recently completed study by
Oregon State University, geologic data from the past 10,000 years indicates that the
Oregon Coast has a significant likelihood of experiencing a subduction zone earthquake
in the next 50 years — roughly the lifespan of the Oregon LNG export project.*® FERC
cannot rely on information submitted in previous dockets, CP09-6 & CP09-7, to evaluate
earthquake and tsunami hazards in the Cascadia Subduction Zone.

The EIS must evaluate the direct, indirect, and cumulative impacts of Oregon LNG’s
terminal in the event of various earthquake scenarios, including the suitability of the
Skipanon Peninsula for an LNG terminal. Specifically, Oregon LNG proposes to build
its terminal on fill. In Oregon LNG’s October 2008 Resource Report 6, the company
acknowledged that it had drilled 350 feet deep at the proposed terminal site without
reaching bedrock. Oregon LNG proposes “deep soil mixing” to improve the foundation
of its project, but this strategy is unproven and may not provide a stable foundation given
the very severe geologic risks that could impact the Oregon LNG site.

e Impacts of Oregon LNG’s terminal and pipeline in the event of a tsunami. A large
seismic event in the Pacific Rim has the potential of generating a tsunami on the Oregon
Coast. Oregon LNG has failed to identify critical engineering and safety measures that
would protect the proposed terminal and pipeline from a large tsunami. The terminal and
its marine facilities will have infrastructure located at elevations near sea level, and
subject to damage from large waves. FERC must evaluate whether Oregon LNG’s
proposed system of berms would adequately protect LNG tanks, pipeline infrastructure,

“8 USGS Website, http:/pubs.usgs.gov/pp/pp1661f.
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gas flare facilities, and other infrastructure at the LNG terminal. Oregon LNG initially
proposed a 10-foot berm for its import terminal. FERC must use the most recent
information available in the wake of the Japanese earthquake and tsunami to evaluate the
design of the Oregon LNG project.

e Impact of LNG vessels in the event of a tsunami. FERC must evaluate the
environmental impacts of LNG tanker becoming disabled, damaged, or grounded during
a tsunami event.

e High-water and flooding at the Oregon LNG terminal. The proposed terminal
location is prone to routine weather hazards, including high winds, high waves, and
flooding. The EIS must assess the impact of Oregon LNG’s terminal on the Columbia
River during high-water events.

e Impact of Oregon LNG’s pipeline in the event of an earthquake or series of
earthquakes. The EIS must disclose the direct and indirect impacts of an earthquake, or
a series of earthquakes, on pipeline infrastructure. This includes the impacts of pipeline
failure, including threats to public safety, wildfires, and impacts to air and water quality.

Question: How will FERC require Oregon LNG and WEP to plan for
simultaneous failures and emergencies at the terminal and on the proposed
pipelines?

e Impact of Oregon LNG’s pipeline and landslides. The EIS should include detailed
information about current and historic landslides and how these landslides could impact
the integrity of the proposed pipelines. The review should also include risks from
operation and construction of the new pipelines to nearby roads, homes, water wells, and
other pipelines. For example, the Oregon Department of Transportation and Oregon
Department of Forestry expressed concern that pipeline route through the Coast Range
poses a long-term threat to slope stability. Along the proposed pipeline route, high
winds, heavy rains, and flooding have generated landslides in recent years that have
damaged key infrastructure such as roads, pipelines and power lines. Within the past 15
years, land movement has caused multiple pipeline failures in Cowlitz County, and at
least one segment of gas pipeline in Cowlitz County near Kelso has been relocated above
ground due to an unstable slope.

Question: Will FERC require an independent, site-specific geologic hazard
review for the Oregon LNG pipeline project?

N. Protection of Flood Control Structures.
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Oregon LNG’s proposed pipelines would intersect dikes and other flood control
structures. FERC’s EIS must consider the impacts of pipeline construction, operation, and
maintenance on these flood control structures and the lives and property they protect. For
example, the proposed new pipeline segment beginning in Woodland, Washington, would cross
under a dike along the Washington shore of the Columbia River which protects lowland farms
around Woodland. On the Oregon side of the Columbia, the new pipeline segment would run for
several hundred feet along a dike protecting Deer Island, Oregon. As the proposed pipeline
approaches the terminal site, it would intersect various dikes and flood control structures along
the lower Lewis and Clark River and around the city of Warrenton, Oregon. The U.S. Army
Corps of Engineers (Corps) constructed most or all of these dikes, and maintains on online
database and mapping tool describing the exact location of the dikes and flood control structures
that lie in the proposed pipeline routes.*®

Oregon LNG’s proposed pipeline construction would require authorization from the
Corps. Under the Rivers and Harbors Act, private parties such as Oregon LNG cannot alter
federal flood control structures without permission from the Corps. 33 U.S.C. § 408 (hereinafter
“Section 408”). Most of the dikes and flood control structures in the path of the pipelines were
built, or are owned by, the Corps. Accordingly, Oregon LNG must secure permission under
Section 408 from the Corps in order to construct the proposed pipeline segments. Section 408
permits and can require significant data collection and risk analysis by the Corps and the
applicant. Riverkeeper encourages FERC to work with the Corps at this early juncture to initiate
the Section 408 review process and attendant NEPA analysis.

O. Socioeconomics.

FERC’s EIS must address the socioeconomic impacts of authorizing Oregon LNG’s project.
The Coalition highlights some of the socioeconomic issues FERC should incorporate in the draft
EIS.

e LNG’s impact on economic development and property values. Oregon LNG’s
terminal will deter economic development, decrease property values, cause the loss of
tourism and recreation related jobs, and result in a generally reduced quality of life
around the Estuary. The pipelines will degrade property values, including farms and
forestlands, by preventing customary uses of land, causing erosion and environmental
damage, harming drainage systems, and creating a safety risk. The EIS must account for
the direct and indirect impacts of LNG on economic development and decreased property
values. This analysis should include an assessment of the attendant impact on state and
federal sales and property taxes.

“® See National Levee Database, http://nld.usace.army.mil/egis/f2p=471:1.
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e Impacts to Ratepayers. LNG export will increase domestic natural gas prices, forcing
American ratepayers to outbid high-priced Asian markets. This issue is addressed at
length in Sierra Club and Columbia Riverkeeper’s comments to the U.S. Department of
Energy on Oregon LNG’s nFTA application, FE Docket No. 12-77-LNG. The Coalition
incorporates those comments by reference and attaches them hereto as Exhibit A. FERC
must consider the environmental and social impacts of LNG export on ratepayers.

e Impacts from Exclusions Zones in the Columbia River. LNG tankers would require
exclusion zones. This will restrict fishing and directly interfere with recreational
kayaking and boating. FERC should take a hard look at how LNG tankers and associated
marine traffic would change the face of commerce, recreational fishing, and other uses of
the Columbia River. For example, many fishing, crabbing, and recreational boats are
moored in the Skipanon River. FERC and the USCG must evaluate the potential
negative impact of the Oregon LNG project on these local vessels.

P. Increased Natural Gas Production.

FERC must examine significant environmental impacts from increased gas production.
The Energy Information Administration (EIA), essentially every other LNG export applicant,
and other informed commenters all agree that LNG exports will induce additional production in
the U.S. The Oregon LNG proposal is no exception: notwithstanding its stated plan to source gas
for export from Canada, Oregon LNG concedes that the proposed project will induce additional
production in the U.S.*

e Impact of induced natural gas production in the U.S. As Oregon LNG explains, if
gas produced in Canada is not exported, that gas will enter the U.S. market.>® This
increase of supply in the U.S. market would, in turn, lower gas prices and cause U.S.
gas producers to produce less gas than they would otherwise.”® Conversely, to the
extent that Canadian gas is exported, U.S. gas prices will be higher, incentivizing
domestic gas producers to increase production.>® Sierra Club and Columbia
Riverkeeper submitted extensive comments on induced natural gas production and
Oregon LNG (Exhibit A), which are incorporated by reference. FERC’s EIS must
examine the direct, indirect, and cumulative impacts of induced gas production

%0 See DOE Application at 24 (“the demand induced by . . . exports will spur production” in the U.S.).
*1d. at 15.

d.

%% The project may also export gas produced in the U.S., likely produced in the Rocky Mountain states,
directly inducing further U.S. production. Although Oregon LNG states that they expect that market
conditions will favor sourcing gas from Canada, the application explicitly notes that the pipeline
infrastructure will provide the ability to export gas produced in the U.S., and the application offers no
legal restriction on Oregon LNG’s ability to do so. As the EIA Export Study demonstrates, exports of gas
produced in the US will increase US production.
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resulting from Oregon LNG project. Even if (contrary to all available evidence and
Oregon LNG’s own admission) the proposed exports would not induce additional gas
production in the U.S., the proposed exports would undoubtedly induce additional
production in Canada, and FERC must consider the effect of that induced production
on the environment in the U.S.

e Impact of natural gas production. Natural gas production—from both conventional
and unconventional sources—is a significant air pollution source, can disrupt
ecosystems and watersheds, leads to industrialization of entire landscapes, and
presents challenging waste disposal issues. Oregon LNG predicts that its gas will
primarily come from British Columbia’s Horn River Basin, which is mostly shale
gas.>* Shale gas production (as well as coalbed and tight sands production) requires
the controversial practice of hydraulic fracturing, or fracking. The EIS must address
the impacts of fracking on air pollution, surface and groundwater pollution, habitat
destruction, climate change, and other environmental and socioeconomic impacts.

Q. Climate Change.

The EIS must examine the lifecycle greenhouse gas emissions of extracting, exporting,
and burning natural gas. This includes the associated impact on climate change. LNG derived
from conventional gas wells has a 30% larger carbon footprint than domestic natural gas. On a
global scale, LNG will have a greater impact to climate change than current natural gas sources
used in the Pacific Northwest.

e Climate change impacts from powering the LNG terminal. Oregon LNG
project has failed to specify a source of electricity generation for its LNG export
terminal. Instead, Oregon LNG claims that it will buy its power from the grid.
However, Oregon LNG will be adding to the overall load on the grid, and the
source of its electricity must be considered in the overall climate change impact
assessment. Indeed, if Oregon LNG is planning to purchase power from Pacific
Power, the electricity generated to liquefy LNG may come partially from coal-
fired generation, thus increasing the overall carbon footprint of Oregon LNG’s
proposal.

e Lifecycle emissions of LNG export. The EIS must address the overall lifecycle
emissions of LNG exports, including but not limited to: fracking of natural gas
and the resulting methane leakage in gas fields; fugitive emissions from piping
and compressing natural gas; emissions from electricity generation necessary to

> DOE Application at 17.
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operate the terminal; pollution from shipping gas overseas in tankers powered by
bunker fuel; and, emissions from regasifying LNG once it reaches its target
market. From cradle to grave, FERC should consider how Oregon LNG will
increase global warming pollution.

R. Migratory Birds.

The Center for Biological Diversity (the Center) submitted detailed comments explaining
why FERC must evaluate the project’s impacts on migratory birds, and the Coalition hereby
incorporates those comments by reference. The Center’s comments are attached hereto as Exhibit B
and incorporated by reference.

FERC must consider the direct impacts of the project, and particularly pipeline
construction, on migratory and other birds under NEPA. In addition, FERC must consider the
project’s transboundary impacts on migratory birds, including impacts where natural gas is
extracted. For example, the project may take birds directly through collisions with vehicles, nest
disturbances and destruction, and other impacts, and indirectly through increases in predation
opportunities and habitat disturbance. Further, FERC must consider the impacts of gas drilling in
Canada on birds and other wildlife.

S. Marine Resources.

LNG export poses significant threats to marine life. Oregon LNG’s project will increase
current ship traffic on the North Pacific Great Circle Route, including passing through sensitive
marine life habitat such as feeding and breeding grounds and migratory routes. For example,
Oregon LNG’s tankers will pass through the Aleutian Islands Alaska Maritime Wildlife Refuge.
FERC’s EIS must analyze the impacts of additional maritime traffic, including the increased risk
of vessel spills, accidents, and harm to sensitive marine life. Oregon LNG’s impacts to marine
resources are addressed in comments submitted by the Center which, as noted above, the
Coalition incorporates by reference.

For the reasons explained by the Center, FERC must prepare an EIS that takes a hard
look at the direct, indirect, and cumulative impacts of LNG tanker traffic on marine resources.
This includes the cumulative impacts of Oregon LNG tanker traffic and past, present, and
reasonably foreseeable future ship traffic. For example, FERC must analyze the combined
impact of Oregon LNG’s tanker traffic and the reasonably foreseeable future impacts of LNG
tankers transporting LNG to the proposed Jordan Cove LNG terminal in Coos Bay and Panamax
ships exporting coal, which is addressed in greater detail below.

VII. Conclusion.

Oregon LNG’s proposal will impose significant environmental and economic harm,
which must be disclosed as part of a programmatic EIS on LNG projects, as well as an individual
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EIS on the Oregon LNG project. Moving forward, FERC should: (1) prepare a programmatic
EIS that examines the serious threats of LNG export nationwide; and (2) reopen the public
comment period and request input on the actual project Oregon LNG proposes to build. FERC’s
disjointed NEPA process stymies effective public input on the project’s impacts and, therefore,
the agency must rectify this serious problem before proceeding with preparation of an EIS.

Submitted on behalf of Columbia Riverkeeper, Sierra Club,
Greenpeace, Landowners and Citizens for a Safe Community,
Northwest Property Rights Coalition, Columbia Pacific
Commonsense, Friends of Living Oregon Waters, Wahkiakum
Friends of the River, Forest Grove Oregon Citizens Against the
Pipeline, and Food and Water Watch by:

Lauren Goldberg

Staff Attorney, Columbia Riverkeeper
111 Third Street

Hood River, OR 97031

541-965-0985
lauren@columbiariverkeeper.org
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UNITED STATES OF AMERICA
DEPARTMENT OF ENERGY
OFFICE OF FOSSIL ENERGY

IN THE MATTER OF

FE DOCKET NO. 12-77-LNG

LNG Development Company, LLC
(d/b/a Oregon LNG)

— — — — —

SIERRA CLUB AND COLUMBIA RIVERKEEPER’S MOTION TO INTERVENE, PROTEST, AND
COMMENTS

LNG Development Company, LLC, d/b/a Oregon LNG (“Oregon LNG”), requests
authorization to export up to 1.3 billion cubic feet per day (bcf/d) of natural gas as
liquefied natural gas (“LNG”) from a proposed LNG export terminal in Warrenton,
Clatsop County, Oregon. This proposal cannot move forward without extensive
environmental and economic analyses that Oregon LNG has not provided to the
Department of Energy Office of Fossil Energy (“DOE/FE”). In any event, the available
evidence demonstrates that this proposal is inconsistent with the public interest.

In particular, although Oregon LNG asserts that its facility will primarily export gas
produced in Canada, Oregon LNG concedes (as it must) that the proposal would increase
natural gas production, especially shale gas production, in the United States. Application
at 24. DOE/FE cannot authorize exports without fairly weighing significant
environmental and economic impacts of this production. See, e.g., Udall v. Federal
Power Comm’n, 387 U.S. 428, 450 (1967). Exports will also harm the public interest by
increasing domestic gas prices and likely increasing global greenhouse gas emissions.
Locally, although Oregon LNG asserts that the project will benefit Clatsop County and
Oregon generally, Oregon LNG gives short shrift to the local environmental impacts of
the proposal.

Because Sierra Club and Columbia Riverkeeper’s many thousands of members have a
direct interest in ensuring that domestic natural gas production is conducted safely, and
that any exports do not adversely affect domestic consumers, these organizations move
to intervene in this proceeding and protest Oregon LNG’s application.



I. Sierra Club and Columbia Riverkeeper Should be Granted Intervention

Sierra Club members live and work throughout the area that will be affected by the
Oregon LNG export plan, including in the regions adjacent to the proposed facility and in
regions near the pipelines necessary to supply the plant. Sierra Club members also live
in the domestic gas fields that will likely see increased production as a result of the
proposed exports. Sierra Club members everywhere will also be affected by increased
gas prices which would be caused by the plan. As of July 2012, Sierra Club had 15,525
members in Oregon and 601,141 members overall. Declaration of Yolanda Andersen at
17}

Columbia Riverkeeper (“Riverkeeper”) is a 501(c)(3) non-profit organization dedicated to
restoring and protecting the Columbia River and all life connected to it. Riverkeeper
members utilize the land, air, and water throughout the Columbia River estuary and,
specifically, the area near and at the Oregon LNG site for economic, recreational,
scientific, and aesthetic reasons. Riverkeeper currently has over 3,000 members,
including many members who live in Clatsop County. Riverkeeper’s members live
and/or work near the proposed Oregon LNG site and along the Columbia River and
estuary where the proposed tanker routes traverse. Many of Riverkeeper’s members
live and/or work in communities on the banks of the Columbia River. Some of
Riverkeeper’s members recreate, on a continuing and ongoing basis, in and along the
Columbia River at and/or near the Oregon LNG site. Riverkeeper’s members use and
enjoy species and habitat of the Columbia River for aesthetic, scientific, education,
spiritual and recreational purposes. These uses include, but are not limited to, hiking,
swimming, boating, wildlife observation, photography, and general aesthetic
enjoyment. Riverkeeper’'s members intend to continue such uses on an ongoing basis in
the future.

To protect their members’ interests, Sierra Club and Riverkeeper therefore move to
intervene in this proceeding, pursuant to 10 C.F.R. § 590.303(b).Consistent with that
rule, Sierra Club and Riverkeeper states that their “asserted rights and interests,” in this
matter include, but are not limited to, interests in the following:

- The environmental consequences of any gas exports from the Oregon LNG
facility, including emissions and other pollution associated with the gasification
and liquefaction processes, environmental damage associated with pipeline,
facility construction and operation, environmental impacts caused by shipping
traffic, and the emissions associated with all phases of the process from
production to combustion.

- The environmental and economic consequences of any expansion or change in
natural gas production, especially in shale gas plays, as a result of increased gas

! Attached as Exhibit 1.



exports. Members living in these regions will be affected by the damage to air,
land, and water resources caused by the increasing development of these plays,
and the public health risks caused by these harms.

- The economic impacts of any gas exports from the Oregon LNG facility, whether
individually or in concert with exports from other such facilities, including the
consequences of price changes upon the organizations’ members’ finances,
consumer behavior generally, and industrial and electrical generating facilities
whose fuel choices may be affected by price changes. Sierra Club, in particular,
works to reduce U.S. and global dependence on fossil fuels, including coal, gas,
and oil, and to promote clean energy and efficiency in order to protect public
health and the environment. To the extent changes in gas prices increase the
use and production of coal and oil, Sierra Club’s interests in this proceeding are
directly implicated.

- The public disclosure, in National Environmental Protection Act and other
documents, of all environmental, cultural, social, and economic consequences of
Oregon LNG’s proposal, and of all alternatives to that proposal.

In short, Sierra Club and Riverkeeper’'s members have vital economic, aesthetic,
spiritual, personal, and professional interests in the project.

These organizations have demonstrated the vitality of these interests in many ways.
Sierra Club runs national advocacy and organizing campaigns dedicated to reducing
American dependence on fossil fuels, including natural gas, and to protecting public
health. These campaigns, including its Beyond Coal campaign and its Beyond Natural
Gas campaign, are dedicated towards promoting a swift transition away from fossil fuels
and to reducing the impacts of any remaining natural gas extraction.

Riverkeeper and its members have been and continue to be actively involved in efforts
to protect and restore the Columbia River from pollution. These efforts include
protecting humans and wildlife from exposure to pollutants. Riverkeeper has pursued
numerous avenues to reduce the threats of pollution in the Columbia River and at in the
Columbia River Estuary. Riverkeeper and its members have written articles discussing
the ecological importance of and threats to the Columbia River and threats posed by
LNG terminals and tankers, commented on various federal and state agency actions that
affect the Columbia River and Oregon LNG site, and when necessary, pursued litigation.

Thus, although 10 C.F.R. § 590.303 states no particular standard for intervention, Sierra
Club and Riverkeeper have interests in this proceeding that would be sufficient to
support intervention on any standard. This motion to intervene must be granted.2

2 |f any other party opposes this motion, we respectfully requests leave to reply. Cf. 10
C.F.R. §§ 590.302, 590.310 (allowing for procedural motions and briefing in these cases).



Il. Service

Pursuant to 10 C.F.R. § 590.303(d), Sierra Club and Riverkeeper identify the following
persons for service of correspondence and communications regarding this application:

Nathan Matthews Kathleen Krust

Associate Attorney Paralegal

Sierra Club Environmental Law Program Sierra Club Environmental Law Program
85 2" st., Second Floor 85 2" st., Second Floor

San Francisco, CA 94105 San Francisco, CA 94105

(415) 977-5695 (tel) (415) 977-5696 (tel)

(415) 977-5793 (fax)

Ill. Sierra Club and Riverkeeper Protest this Application Because
It Is Not In the Public Interest and Is Not Supported by Adequate Environmental and
Economic Analysis

Section 3 of the Natural Gas Act provides that DOE/FE cannot authorize exports unless it
finds the exports to be in the public interest. 15 U.C.C. § 717b. Environmental factors
must weigh in to this public interest analysis. Accordingly, DOE/FE cannot proceed with
Oregon LNG’s application without fully evaluating the environmental impacts of Oregon
LNG’s proposal. The National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4332 et
seq., provides the congressionally mandated procedure for assessment of these
impacts, and NEPA requires that these procedures be completed “at the earliest
possible time,” i.e., “before decisions are made and before actions are taken.” 40 C.F.R.
§§ 1501.2, 1500.1(b) (emphases added). Accordingly, DOE/FE cannot proceed with
Oregon LNG’s request for conditional export authorization until the NEPA process is
completed, including preparation of an Environmental Impact Statement.

Oregon LNG’s application is silent as to the environmental impacts of its proposal. For
this and other reasons, Oregon LNG utterly fails to demonstrate that its proposal is in
the public interest. As we explain below, the proposal will cause three types of
significant environmental harm. First, the construction and operation of the terminal,
liquefaction facilities, and associated new pipeline will directly impact local water
quality, habitats, and air quality. Second, the project will induce additional natural gas
production in the United States, primarily involving hydraulic fracturing (“fracking”) of
unconventional gas sources, causing attendant environmental harm; this inducement
will occur notwithstanding Oregon LNG’s plan to export gas produced in Canada. Third,
the project will increase domestic gas prices, likely causing an increase in coal fired
electricity generation, increasing emissions of greenhouse gas, conventional, and toxic
air pollutants.



Oregon LNG’s economic arguments are unpersuasive. Contrary to Oregon LNG's
contentions, LNG export will significantly increase domestic gas prices, harming
domestic consumers and, as noted above, increased coal-fired electricity generation. On
the other hand, Oregon LNG’s predictions of job creation and other economic benefit
are overstated. These predictions are derived from flawed IMPLAN input-output
models. In particular, these models provide no consideration of counterfactuals, and are
therefore unable to identify which of the purportedly “supported” jobs and benefits
would have existed anyway.

For these reason and the other reasons set forth below, Sierra Club and Riverkeeper file
this protest, pursuant to 10 C.F.R. § 590.304.

A. Legal Standards

DOE/FE has significant substantive and procedural obligations to fulfill before it can
authorize Oregon LNG’s export proposal. We discuss some of those obligations created
by the Natural Gas Act, the National Environmental Policy Act, the Endangered Species
Act, and the National Historic Preservation Act, here, before explaining why these
obligations preclude Oregon LNG’s request for conditional authorization.

1. Natural Gas Act

Pursuant to the Natural Gas Act and subsequent delegation orders, DOE/FE must
determine whether Oregon LNG’s proposal to export LNG to nations which have not
signed a free trade agreement (“FTA”) with the United States is in the public interest.’
Courts, the Federal Energy Regulatory Commission (“FERC”), and DOE/FE, and Oregon
LNG all agree that the “public interest” at issue in this provision includes environmental
impacts.

Section 3 of the Act provides:

[N]o person shall export any natural gas from the United
States to a foreign country or import any natural gas from
a foreign country without first having secured an order of
[DOE/FE] authorizing it do so. [DOE/FE] shall issue such
order upon application unless, after opportunity for

* The Natural Gas Act separately provides that DOE/FE must approve exports to nations
that have signed a free trade agreement requiring national treatment for trade in
natural gas “without modification or delay.” 15 U.S.C. § 717b(c). DOE/FE has previously
authorized Oregon LNG to export 1.25 bcf/d LNG to such nations. DOE/FE Order No.
3100 (May 31, 2012).



hearing, it finds that the proposed exportation or
importation will not be consistent with the public interest.

15 U.S.C. § 717b(a).*

Courts have interpreted this provision to include environmental effects. While the public
interest inquiry is rooted in the Natural Gas Act’s “fundamental purpose [of] assur[ing]
the public a reliable supply of gas at reasonable prices,” United Gas Pipe Line Co v.
McCombs, 442 U.S. 529 (1979), the Natural Gas Act also grants DOE/FE “authority to
consider conservation, environmental, and antitrust questions.” Nat’l Ass’n for the
Advancement of Colored People v. Federal Power Commission, 425 U.S. 662, 670 n.4
(citing 15 U.S.C. § 717b as an example of a public interest provision); n.6 (explaining that
the public interest includes environmental considerations) (1976). In interpreting an
analogous public interest provision applicable to hydroelectric power and dams, the
Court has explained that the public interest determination “can be made only after an
exploration of all issues relevant to the ‘public interest,” including future power demand
and supply, alternate sources of power, the public interest in preserving reaches of wild
rivers and wilderness areas, the preservation of anadromous fish for commercial and
recreational purposes, and the protection of wildlife.” Udall v. Fed. Power Comm'n, 387
U.S. 428, 450 (1967) (interpreting § 7(b) of the Federal Water Power Act of 1920, as
amended by the Federal Power Act, 49 Stat. 842, 16 U.S.C. § 800(b)). Other courts have
applied this Udall holding to the Natural Gas Act. See, e.g., N. Natural Gas Co. v. Fed.
Power Comm'n, 399 F.2d 953, 973 (D.C. Cir. 1968) (interpreting section 7 of the Natural
Gas Act).”

DOE has similarly acknowledged the breadth of the public interest inquiry, including
environmental concerns. Deputy Assistant Secretary Smith recently testified that “[a]
wide range of criteria are considered as part of DOE’s public interest review process,
including . .. U.S. energy security . .. [iijmpact on the U.S. economy . .. [e]nvironmental
considerations . . . [and] [o]ther issues raised by commenters and/or interveners

* The statute vests authority in the “Federal Power Commission,” which has been
dissolved. DOE/FE has been delegated the former Federal Power Commission’s
authority to authorize natural gas exports. Department of Energy Redelegation Order
No. 00-002.04E (Apr. 29, 2011). The Federal Energy Regulatory Commission has
separately been delegated authority regarding the permitting, siting, construction and
operation of export facilities. Department of Energy Delegation Order No. 00-004.00A.
See also Executive Orders 12038 & 10485 (vesting any executive authority to allow
construction of export facility in the Federal Power Commission and its successors).

> Further support for the inclusion of environmental factors in the public interest
analysis is provided by NEPA, which declares that all federal agencies must seek to
protect the environment and avoid “undesirable and unintended consequences.” 42
U.S.C. 4331(b)(3).



deemed relevant to the proceeding.” Testimony of Christopher Smith, Deputy Assistant
Secretary of Qil and Gas Before the Senate Committee on Energy and Natural Resources
(Nov. 8, 2011).° DOE rules require export applicants to provide information
documenting “[t]he potential environmental impact of the project.” 10 C.F.R. §
590.202(b)(7). In a previous LNG export proceeding, DOE determined that the public
interest inquiry looks to “domestic need” as well as “other considerations” that included
the environment. Phillips Alaska Natural Gas Corporation and Marathon Oil Company, 2
FE 9 70,317, DOE FE Order No. 1473, *22 (April 2, 1999); accord Opinion and Order
Conditionally Granting Long-Term Authorization to Export [LNG] from Sabine Pass LNG
Terminal to Non-Free Trade Agreement Nations (“Sabine Pass”), DOE/FE Order 2961 at
29 (May 20, 2011) (acknowledging that the public interest inquiry extends beyond
effects on domestic natural gas supplies). Finally, DOE has applied its “policy guidelines”
regarding the public interest to focus review “on the domestic need for the natural gas
proposed to be exports; whether the proposed exports pose a threat to the security of
natural gas supplies, and any other issue determined to be appropriate.” Sabine Pass at
29 (citing 49 Fed. Reg. 6,684 (Feb. 22, 1984)) (emphasis added).’

FERC has agreed that environmental issues weigh on the public interest calculus. In
FERC'’s recent order approving siting, construction, and operation of LNG export facilities
in Sabine Pass, Louisiana, FERC considered potential environmental impacts of the
terminal as part of its public interest assessment. 139 FERC 9 61,039, PP 29-30 (Apr. 14,
2012).2

Similarly, Oregon LNG acknowledges that the public interest inquiry has consistently
been interpreted to include impacts on the environment. Application at 13.

Although DOE/FE has adopted a presumption that LNG export applications are
consistent with the public interest, this presumption is rebuttable and not
determinative. The DC Circuit Court has explained to DOE/FE this presumption is “highly
flexible, creating only rebuttable presumptions and leaving parties free to assert other
factors.” Panhandle Producers and Royalty Owners Ass’n v. Economic Regulatory
Administration, 822 F.2d 1105, 1110-1111, 1113 (D.C. Cir. 1987) (emphasis added,
internal quotation marks omitted). Put differently, although DOE/FE may “presume”
that an application should be granted, this presumption is not determinative, and
DOE/FE retains an independent duty to determine whether an application is, in fact, in

® Attached as Exhibit 2.

’ Although germane here, these Policy Guidelines are merely guidelines: they “cannot
create a norm binding the promulgating agency.” Panhandle Producers and Royalty
Owners Ass’n v. Economic Regulatory Administration, 822 F.2d 1105, 1110-1111 (D.C.
Cir. 1987).

8 Sierra Club contends that other aspects of this order were wrongly decided, as was
FERC’s subsequent denial of Sierra Club’s petition for rehearing, as we explain below.



the public interest. See 10 C.F.R. § 590.404.

2. National Environmental Policy Act

NEPA requires federal agencies to consider and disclose the “environmental impacts” of
proposed agency actions. 42 U.S.C. § 4332(C)(i). This requirement is implemented via a
set of procedures that “insure [sic] that environmental information is available to public
officials and citizens before decisions are made and before actions are taken.” 40 C.F.R.
§ 1500.1(b) (emphases added). Agencies must “carefully consider [ ] detailed
information concerning significant environmental impacts” and NEPA “guarantees that
the relevant information will be made available” to the public. Dep’t of Transp. v. Public
Citizen, 541 U.S. 752, 768 (2004) (quoting Robertson v. Methow Valley Citizens Council,
490 U.S. 332, 349 (1989)). The Council on Environmental Quality (“CEQ”) directs
agencies to “integrate the NEPA process with other planning at the earliest possible
time to insure that planning and decisions reflect environmental values.” 40 C.F.R. §
1501.2. “It is DOE’s policy to follow the letter and spirit of NEPA; comply fully with the
[CEQ] Regulations and apply the NEPA review process early in the planning stages for
DOE proposals.” 10 C.F.R. § 1021.100. DOE has adopted CEQ’s NEPA regulations in full.
Id. § 1021.103. The NEPA rules apply to “any DOE action affecting the quality of the
environment of the United States, its territories or possessions.” Id. § 1021.102.

For purposes of the intersection of NEPA and the NGA, the NGA designated the former
Federal Power Commission as the “lead agency” for NEPA purposes. 15 U.S.C. § 717n.
The lead agency prepares NEPA documents for an action that falls within the jurisdiction
of multiple federal agencies. FERC has since generally filled that role, preparing the
NEPA documents for LNG export and import decisions, as it did in Sabine Pass. See 10
C.F.R. § 1021.342 (providing for interagency cooperation). Whether or not FERC takes a
lead role, however, DOE’s ultimate NEPA obligations are the same: It may not move
forward until the full scope of the action it is considering — here the approval of LNG
export — has been properly considered. Thus, if FERC prepares an deficient NEPA
analysis, this will not meet DOE/FE’s NEPA obligations, and DOE/FE will be unable to rely
thereon.

The NEPA process is embodied in preparation of an “environmental impact statement”
(“EIS”) where, as here, the proposed major federal action would “significantly affect]]
the quality of the human environment.” 42 U.S.C. § 4332(C). With regard to this
proposed project, FERC has already committed to completion of an EIS, 77 Fed. Reg.
59,603 (Sept. 28, 2012), including future circulation of a draft EIS and public comment
thereon, id. at 59,605. DOE/FE regulations similarly provide that “[a]pprovals or
disapprovals of authorizations to import or export natural gas... involving major
operational changes (such as a major increase in the quantity of liquefied natural gas
imported or exported” will “normally require [an] EIS.” 10 C.F.R. Part 1021, Appendix D,
D9. We agree that a full EIS is appropriate and required here. Furthermore, if the EIS



FERC prepares is inadequate to inform DOE/FE’s decision or discharge DOE/FE’s NEPA
obligations, DOE/FE must prepare a separate EIS.

An EIS must describe:

i. the environmental impact of the proposed action,

ii. any adverse environmental effects which cannot be
avoided should the proposal be implemented,

iii. alternatives to the proposed action,

iv. the relationship between local short-term uses of
man’s environment and the maintenance and
enhancement of long-term productivity, and

v. anyirreversible and irretrievable commitments of
resources which would be involved in the proposed
action should it be implemented.

42 U.S.C. § 4332(C). The alternatives analysis “is the heart of the environmental impact
statement.” 40 C.F.R. § 1502.14. Here, the proposed action is to export LNG from the
proposed facility; DOE/FE must consider alternatives to this action. DOE/FE must take
care not to define the project purpose so narrowly as to prevent the consideration of a
reasonable range of alternatives. See, e.g., Simmons v. U.S. Army Corps of Engineers,
120 F.3d 664, 666 (7th Cir. 1997). If it did otherwise, it would lack “a clear basis for
choice among options by the decisionmaker and the public.” See 40 C.F.R. § 1502.14.

An EIS must also describe the direct and indirect effects, and cumulative impacts of, a
proposed action. 40 C.F.R §§ 1502.16, 1508.7, 1508.8; Northern Plains Resource Council
v. Surface Transportation Board, 668 F.3d 1067, 1072-73 (9th Cir. 2011). These terms
are distinct from one another: Direct effects are “caused by the action and occur at the
same time and place.” 40 C.F.R. § 1508.8(a). Indirect effects are also “caused by the
action” but:

are later in time or farther removed in distance, but are
still reasonably foreseeable. Indirect effects may include
growth inducing effects and other effects related to
induced changes in the pattern of land use, population
density or growth rate, and related effect on air and water
and other natural systems, including ecosystems.

40 C.F.R. § 1508.8(b). Cumulative impacts, finally, are not causally related to the action.
Instead, they are:



the impact on the environment which results from the
incremental impact of the action when added to other
past, present, and reasonably foreseeable future actions
regardless of what agency (Federal or non-Federal) or
person undertakes such other actions. Cumulative
impacts can result from individually minor but collectively
significant actions taking place over a period of time.

40 C.F.R. § 1508.7. The EIS must give each of these categories of effect fair emphasis.

Agencies may also prepare “programmatic” EISs, which address “a group of concerted
actions to implement a specific policy or plan; [or] systematic and connected agency
decisions allocating agency resources to implement a specific statutory program or
executive directive.” 40 C.F.R. § 1508.17(b)(3); see also 10 C.F.R. § 1021.330 (DOE
regulations discussing programmatic EISs). As we discuss below, such an EIS is
appropriate here.

Finally, while an EIS is being prepared “DOE shall take no action concerning the proposal
that is the subject of the EIS” until the EIS is complete and a formal Record of Decision
has been issued. 10 C.F.R. § 1021.211. During this time, DOE may take no action which
would tend to “limit the choice of reasonable alternatives,” or “tend[] to determine
subsequent development .” 40 C.F.R. § 1506.1.

3. Endangered Species Act

Pursuant to the Endangered Species Act’s (ESA) directive that all agencies “shall seek to
conserve endangered species,” 16 U.S.C. § 1531(c)(1), DOE/FE must ensure that its
approval of the Oregon LNG project “is not likely to jeopardize the continued existence
of any endangered species . . . or result in the destruction or adverse modification of
[critical] habitat of such species.” 16 U.S.C. § 1536(a)(2). “Each Federal agency shall
review its actions at the earliest possible time to determine whether any action may
affect listed species or critical habitat.” 50 C.F.R. § 402.14(a); see also 16 U.S.C. §
1536(a)(2).

This determination must be wide-ranging, because Oregon LNG’s export proposal will
increase gas production activities nationwide. Thus, DOE/FE must consider not just the
effects of the project at the proposed site (although it must at least do that)®, but the
effects of increased gas production across the full region the plant affects.

% In a biological assessment prepared in connection with Oregon LNG’s prior import
proposal, FERC identified 42 listed or candidate species as potentially occurring in the
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To make this determination, DOE/FE should, first, conduct a biological assessment,
including the “results of an on-site inspection of the area affected,” “[t]he views of
recognized experts on the species at issue,” a review of relevant literature, “[a]n analysis
of the effects of the action on the species and habitat, including consideration of
cumulative effects, and the results of any related studies,” and “[a]n analysis of
alternate actions considered by the Federal agency for the proposed action.” See 50
C.F.R. § 402.12(f). If that assessment determines that impacts are possible (as is likely
here), DOE/FE must enter into formal consultation with the Fish and Wildlife Service and
the National Marine and Fisheries Service, as appropriate, to avoid jeopardizing any
endangered species or adversely modifying its habitat as a consequences of its approval
of Oregon LNG’s proposal. 16 U.S.C. § 1536(a), (b).

4. National Historic Preservation Act

DOE/FE must also fulfill its obligations under the National Historic Preservation Act
(NHPA) to “take into account the effect of the undertaking on any district, site, building,
structure, or object that is included in or eligible for inclusion in the National Register.”
16 U.S.C. § 470f; see also Pit River Tribe v. U.S. Forest Serv., 469 F.3d 768, 787 (9th Cir.
2006) (discussing the requirements of the NHPA). Because “the preservation of this
irreplaceable heritage is in the public interest,” 16 U.S.C. § 470(b)(4), it behooves
DOE/FE to proceed with caution.

DOE/FE must, therefore, initiate the NHPA section 106 consultation and analysis process
in order to “identify historic properties potentially affected by the undertaking, assess
its effects and seek ways to avoid, minimize or mitigate any adverse effects on historic
properties.” 36 C.F.R. § 800.1(a). NHPA regulations make clear that the scope of a
proper analysis is defined by the project’s area of potential effects, see 36 C.F.R. § 800.4,
which in turn is defined as “the geographic area . . . within which an undertaking may
directly or indirectly cause alterations in the character or use of historic properties,” 36
C.F.R. § 800.16(d). This area is “influenced by the scale and nature of an undertaking,”
Id. The area of potential effects should sweep quite broadly here because, as in the ESA
and NEPA contexts, the reach of Oregon LNG’s proposal extends to the entire area in
which it will increase gas production. Thus, to approve Oregon LNG’s proposal, DOE/FE
must first understand and mitigate its impacts on any historic properties which it may
affect. See also DOE Policy P.141.1 (May 2001) (providing that DOE will fully comply
with the NHPA and many other cultural resources preservation statutes).

The regulations governing this process provide that “[c]ertain individuals and
organizations with a demonstrated interest in the undertaking may participate as

project area. FERC Dkt. CP09-6, Biological Assessment at 1-8 (Nov. 3, 2010), attached as
Exhibit 3.
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consulting parties” either “due to the nature of their legal or economic relation to the
undertaking or affected properties, or their concern with the undertaking’s effects on
historic properties.” 36 C.F.R. § 800.2(c)(5). Sierra Club and Riverkeeper meet that test,
because the organizations and their members are interested in preserving intact historic
landscapes, for their ecological and social value, and reside through the regions affected
by the Oregon LNG’s proposal. Our members have worked for years to protect and
preserve the rich human and natural fabric of these regions, and would be harmed by
any damage to those resources. Sierra Club and Riverkeeper must therefore be given
consulting party status under the NHPA for this application.

B. All Pending Export Applications, Pipelines, and Studies Must Be Incorporated Into
DOE/FE’s NEPA, NGA, and Other Analyses

As explained above, the NGA, NEPA, ESA and NHPA all require DOE/FE’s determination
to be informed by the context in which the proposed project would occur. Similarly,
DOE/FE’s analysis must not be confined to local, direct effects of the particular
application; DOE/FE must consider the broader constellation of indirect and cumulative
effects. Accordingly, NEPA review of this application must also encompass the
associated pipeline proposals pending before FERC (without which this project cannot
proceed) and the other LNG export proposals pending before DOE/FE and FERC. To
ensure adequate consideration of this context, DOE/FE must not act on the pending
application until DOE/FE’s pending study of the economic impacts of LNG exports. The
broader backdrop of related and similar projects, in turn, must inform the NEPA
alternatives analysis. Finally, NEPA bars DOE/FE from granting conditional authorization
prior to completion of the NEPA process, including the above analyses.™

1. Williams Pipeline Expansion

In its application to DOE/FE, Oregon LNG describes the construction of the terminal and
liguefaction facilities in Warrenton, Oregon, and the “Oregon Pipeline,” an 86 mile
pipeline necessary to connect with the Williams pipeline system. Application at 10. The
Oregon Pipeline expansion is itself insufficient, however, to enable operation of the
proposed LNG terminal. An additional 136 miles of 36 inch pipe must be added to the
Williams system before the requisite volumes of gas can be delivered to the Oregon LNG
terminal, as part of the “Washington Expansion Project.” Id. at 10 n.24. FERC has already
concluded that the Washington Expansion Project and Oregon LNG’s proposal are
“connected actions,” such that both will be considered in a single EIS. 77 Fed. Reg.
59604. DOE/FE must similarly ensure that it considers both in its public interest
determination.

1% Similarly, Sierra Club protests any request for final, rather than conditional,
authorization prior to completion of NEPA review.
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NEPA regulations clearly state that “[p]roposals or parts of proposals which are related
to each other closely enough to be, in effect, a single course of action shall be evaluated
in a single impact statement.” 40 C.F.R. § 1502.4(a). Similarly, actions that are
“independent parts of a larger action and depend on the larger action for their
justification” are “connected actions” that “should be discussed in the same impact
statement.” Id. § 1508.25(a)(1). Separately, if DOE/FE accepts Oregon LNG’s invitation to
count purported economic benefit from the Washington Expansion Project as a
justification for the Oregon LNG’s proposal, DOE/FE must also consider the
environmental impacts of the Washington Expansion Project.'* Application at 6.

2. DOE/FE Must Consider the Cumulative Effect of All Pending Export Proposals,
and Should Do So Using A Programmatic EIS

Oregon LNG’s export proposal is only one of many before DOE/FE. Because the effects
of these projects are cumulative, and because each approval alters the price and
production effects of exports on the economy, DOE/FE must consider these projects’
interactions. We note that in the similar proceeding regarding Jordan Cove, LLC's
proposal to construct and operate an export terminal in Coos Bay, Oregon, EPA
requested consideration of this broader context. EPA, Scoping Comments — The Jordan
Cove Energy Project LP, FERC Dkt. Nos. PF12-7 and PF12-17, at 3 (Oct. 29, 2012) (“we
recommend discussing the proposed project in the context of the larger energy market,
including existing export capacity and export capacity under application to the
Department of Energy, and clearly describe how the need for the proposed action has
been determined.”)."?

DOE/FE can best do so by conducting a programmatic EIS considering the impacts of all
gas export proposals at once. DOE/FE has the discretion to do so, even if it determines
that it does not have the duty to do so. See 40 C.F.R. § 1508.17(b)(3); see also 10 C.F.R. §
1021.330. Such a programmatic EIS would allow DOE/FE, and the public, to understand
the impacts of all of these proposals, their interactions, and their cumulative
environmental and economic impacts. That understanding would serve improved
decisionmaking, and allow DOE/FE, the public, and industry to identify prudent
alternatives to serve the public interest and minimize environmental impacts. DOE/FE
must recognize that it is making what is, functionally, a programmatic decision to
radically alter the U.S. market and production system by allowing for large-scale LNG
export, and conduct an EIS commensurate with the decision it is making, rather than
piece-mealing that decision from application to application.

1 As we explain in part 111.C.2 below, Oregon LNG'’s predictions of economic benefits are
overstated.
12 Attached as Exhibit 4.
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3. DOE/FE Must Not Act Until Its Pending Study of LNG Exports’ Economic Impacts
Is Complete

DOE/FE has commissioned two broad studies of exports’ impacts. In the first, requested
that the Energy Information Administration (“EIA”) analyze “the impacts of increased
domestic natural gas demand, as exports.” EIA, Effect of Increased Natural Gas Exports
on Domestic Energy Markets (“EIA Export Study”), p.1 (Jan. 19, 2012)."* We discuss this
study in detail in part ll1l.C.1.b below. The EIA Export Study predicts price increases from
all gas export scenarios, economic impacts to residential and industrial users and
environmental harm as gas fired electricity generation to switch to coal power. /d. at 6.
The study did not, however, consider the macroeconomic impacts of these effects. /d. at
3.

DOE has also commissioned a second study that will consider macroeconomic impacts.
See Christopher Smith, DOE Deputy Assistant Secretary for Oil and Natural Gas, letter to
Representative Edward J. Markey (February 24, 2012)." DOE has committed to
withholding final authorization of any pending export application until review of these
studies was complete. /d. DOE/FE must honor this commitment with respect to Oregon
LNG’s application. Moreover, because the forthcoming study will inform DOE/FE’s
decision, DOE/FE should not take action on the application (including granting a
conditional authorization) until the public has had an opportunity to comment on this
fundamental and underlying study. Because the forthcoming study should address
fundamental issues underlying the public interest analysis, any public interest analysis
made pursuant to a conditional authorization would need to be wholly revisited once
the study is released.

4. The Alternatives Analysis Must Consider This Broader Context

Both NEPA and the NGA require DOE/FE fully to consider alternatives to Oregon LNG’s
proposal. Specifically, the NGA public interest analysis requires an “exploration of all
issues relevant to the ‘public interest’,” an inquiry which the Supreme Court held in
Udall must be wide-ranging. In that case, which concerned hydropower, the regulatory
agency was required to consider, for instance, “alternate sources of power,” the state of
the power market generally, and options to mitigate impacts on wildlife. 387 U.S. at
450. dHere, likewise, DOE/FE must consider alternatives to the export proposal which
would better serve the public interest, broadly analyzing other approaches to
structuring LNG exports and gas use generally, given exports’ sweeping effects on the

economy.

3 Attached as Exhibit 5.
% Drill Here, Sell There, Pay More (Appendix 1 at 3).
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NEPA is designed to support this sort of broad consideration. The alternatives analysis
is “the heart of the environmental impact statement,” presenting sharply defined issues
which offer “clear basis for choice among options by the decisionmaker and the public.”
40 C.F.R. § 1502.14. Crucially, the alternatives must include “reasonable alternatives
not within the jurisdiction of the lead agency,” — meaning that DOE/FE must review
actions which it cannot directly order — and must include “appropriate mitigation
measures not already included in the proposed action or alternatives.” Id. Because
alternatives are so central to decisionmaking and mitigation, “the existence of a viable
but unexamined alternative renders an environmental impact statement inadequate.”
Oregon Natural Desert Ass’n, 625 F.3d at 1122 (internal alterations and citations
omitted).

Without limiting this consideration, these alternatives should include, at a minimum,
consideration of the following:

(1) Whether, consistent with the EIA Export Study, exports, if allowed, should
move forward in smaller quantities or a slower time table to mitigate the domestic
economic and environmental impacts associated with large export volumes or
rapid export schedules;

(2) Whether export from other locations would better serve the public interest by
mitigating economic or environmental impacts or by limiting the cumulative
impacts of multiple terminals located in one region (i.e., the Gulf Coast);

(3) Whether limitations on the sources of exported gas — e.g., limiting export from
particular plays, formations, or regions — would help to mitigate environmental
and economic impacts;

(4) Whether to condition export on the presence of an adequate regulatory
framework, including the fulfillment of the recommendations for safe production
made by the DOE’s Shale Gas Subcommittee, would better serve the public
interest by ensuring that the production increases associated with export will not
increase poorly-regulated unconventional gas production;

(5) Whether to delay, deny, or condition exports based upon their effect on the
U.S. utility market (including changes in air pollution emissions associated with the
impacts of increased export demand on fuel choice);

(6) Whether to require exporters to certify that any unconventional gas produced
as a result of their proposal (or shipped through their facilities) has been produced
in accordance with all relevant environmental laws and according to a set of best
production practices (such as that discussed by the DOE’s Shale Gas
Subcommittee);
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(7) Whether to deny export proposals all together as contrary to the public
interest.

Other alternatives are, no doubt, also available, but DOE/FE must at a minimum
consider the possibilities listed above, as they are reasonable and bear directly on the
public interest determination before it.

5. DOE/FE May Not Conditionally Approve Oregon LNG’s Proposal Prior to NEPA
Review

Although as a general matter DOE/FE may issue “conditional” orders, see 10 C.F.R. §
590.402, this general authority cannot trump DOE’s specific rules barring the agency
from taking any “action concerning [a] proposal” that is the subject of an EIS, 10 C.F.R. §
1021.211, if that action tends to “limit the choice of reasonable alternatives,” or “tend[]
to determine subsequent development.” 40 C.F.R. § 1506.1. Because FERC, the lead
agency for purposes of NEPA review, has already determined that an EIS is needed here,
DOE/FE’s regulations prohibit DOE/FE from issuing a conditional authorization now.

Specifically, a conditional approval would limit alternatives, and determine subsequent
choices, in precisely this forbidden way. The Sabine Pass EA and DOE/FE conditional
approval in that case provide a good example of this problem. In Sabine Pass, DOE/FE
expressed its “conditional” view that the project was in the public interest, conditioned
on “the satisfactory completion of the environmental review process [by FERC] and on
issuance by DOE/FE of a finding of no significant impact or a record of decision pursuant
to NEPA.” Sabine Pass at 41.

This decision was, first, irrational: As we have discussed at length above, DOE/FE cannot
complete a public interest determination without weighing environmental factors.
Because these factors are integral to DOE/FE’s decision, and NEPA is purely procedural
statute, DOE/FE must weigh environmental interests at the same time that weighs all
other interests. It may not parcel them into a separate process without irrationally
ignoring required statutory factors and important aspects of the problem before it on
the record.

Second, DOE/FE’s approval, even if nominally “conditional,” plainly influenced the NEPA
process. In the Sabine Pass EA, although FERC acknowledged that DOE/FE was making a
broad public interest determination, FERC functionally treated DOE/FE’s decision as
already made. As such, in its alternatives analysis, FERC summarily rejected the “no-
action” alternative because “the no-action alternative could not meet the purpose and
need for the Project.” Sabine Pass EA at 3-1. This statement is incoherent, if FERC truly
understood DOE/FE not to have made a decision. DOE/FE is, after all, considering
whether to allow gas exports. Because that decision has not been made, it is wholly
appropriate to select a “no-action” alternative (including, for FERC, a decision not site a
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facility whose exports have not been permitted). The fact that FERC felt that it was not
free to do so indicates that conditional approvals in fact tend to limit alternatives and
steer the development decisionmaking process.

To avoid this illegal effect, DOE/FE therefore may not approve the Oregon LNG export
proposal, conditionally or not, until it has considered all alternatives to doing so through
the NEPA and NGA processes.

C. Oregon LNG’s Proposal Will Have Numerous Harmful Environmental Effects and Is
Contrary to The Public Interest

Oregon LNG’s proposal will harm the local environment surrounding the proposed
terminal and pipeline expansion, it will induce environmentally harmful gas production,
it will increase prices domestic consumers and industry pay for natural gas, and it will
increase domestic coal consumption causing attendant harm to public health and the
environment. Oregon LNG’s application does not address any of these economic and
environmental costs. These environmental harms translate into economic damage. If
pollution sickens people, or restricts their travel, economic productivity will suffer —as it
will, more directly, if clean air and water and adequate waste disposal capacity are not
available. Similarly, as landscapes are industrialized, tourism, agricultural, forestry,
hunting and angling, and other place-dependent industries will suffer. Thus, DOE/FE
must both consider these environmental impacts in and of themselves and monetize
them to weigh them against other economic harms in the public interest analysis.

On the other hand, Oregon LNG’s application overstates the economic benefit of its
proposal by relying on a faulty economic model that has been extensively criticized by
economists.

We explain these deficiencies in the application below. In light of these costs and
reduced benefits, if DOE/FE were to make a decision on the available record (rather
than engaging in further study of these issues), DOE/FE would have to conclude that
these impacts outweigh any possible benefit of the project.

1. The Project Will Have Significant Adverse Impacts Not Discussed in Oregon
LNG’s Application

Oregon LNG’s proposal will impose significant environmental costs. The environmental
costs fall into three categories: direct effects of the terminal and associated pipeline
construction, indirect effects of the additional gas production the project will induce,
and non-localized effects resulting from increased domestic gas prices and resultant
increases in coal consumption. As we explain below, each of these categories of effects
must be considered in DOE/FE’s NEPA and NGA analyses, and each weighs against
finding that the proposed project is consistent with the public interest.
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a. Local Environmental Impacts

The proposed project involves major infrastructure construction, including a new slip,
liguefaction facilities, LNG storage tanks, associated terminal industrial equipment, 222
miles of pipeline (86 miles in the Oregon Pipeline project and 136 miles in the
Washington Expansion Project), and many new pipeline compressors. Construction and
operation of these facilities will have significant impacts on air, water, landscapes, and
wildlife. These impacts must be considered in both the NEPA analysis and in DOE/FE’s
public interest determination. We offer preliminary comments on these impacts now,
although these impacts cannot be fully identified until additional information is
presented in the NEPA process (particularly for the Washington Expansion Project,
which has only begun submitting draft resource reports to FERC)."

i. Local Air Pollution

Operation of the proposed terminal, pipeline, and other facilities will emit harmful
carbon monoxide (CO), nitrogen oxides (NOy), volatile organic chemicals (VOC),
greenhouse gases (GHGs), sulfur dioxides (SOy), particulate matter (PMyo and PM,s), and
hydrogen sulfide (H,S) pollution. At this stage, we discuss solely the emissions
associated with operation of the project, but as Oregon LNG application acknowledges,
construction of the project will result in significant emissions in addition to the
guantities discussed below.

VOC and NO,

The proposed Oregon LNG project will cause significant emissions of volatile organic
chemicals (“VOCs”) and NO,, emitted directly from project facilities and indirectly from
tanker and other ship traffic and operations. In total, Oregon LNG estimates emissions
of 736.1 tons per year (“tpy”) of NO, emissions and 60.47 tpy of VOC."’

These figures are an incomplete picture, because they do not include emissions from
the Washington Expansion Project. The Washington Expansion Project includes

> In particular, we note that at this stage, we use Oregon LNG’s own estimates on
several issues, such as the volume of air pollutants emitted. Sierra Club and Riverkeeper
reserve the right to challenge these estimates once additional information is available.
'8 Sjerra Club and Riverkeeper expect to provide further comment on these emissions
during the NEPA public comment period.

Y The 736.1 tpy of NOy includes 76.1 tpy from terminal operations, 53.9 tpy from ship
and dredging activity near the terminal site, 304 tpy from induced tanker transits
Oregon exclusive economic zone (“EEZ”), and 306.1 tpy in the Alaska EEZ. See FERC Dkt.
PF12-18, Resource Report (“RR”) 9-16 to 9-19. For VOC, 35.8 tpy are emitted from
terminal facilities,
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installation of an additional 90,000 horsepower of compression.*® The documents
submitted in connection with that project so far do not specify whether these
compressors will be powered by electricity from the grid, natural gas, or some other
power source. Because natural gas fired compressors have significant NOx and VOC
emissions, total emissions resulting from the project could much higher than the
above.™ Where electrical compressors are used, the EIS must consider the power
source and power line route that will service the compressors.

These emissions will harm the environment by increasing the formation of ground level
ozone. VOCs and NO, contribute to the formation of ground-level ozone (also referred
to as smog). Smog pollution harms the respiratory system and has been linked to
premature death, heart failure, chronic respiratory damage, and premature aging of the
lungs.?® Smog may also exacerbate existing respiratory illnesses, such as asthma and
emphysema, or cause chest pain, coughing, throat irritation and congestion. Children,
the elderly, and people with existing respiratory conditions are the most at risk from
ozone pollution.?!

Significant ozone pollution also damages plants and ecosystems.*> Ozone also
contributes substantially to global climate change over the short term. According to a
recent study by the United Nations Environment Program (UNEP), behind carbon
dioxide and methane, ozone is now the third most significant contributor to human-
caused climate change.”

'8 FERC Dkt. PF12-20 RR 1-1, 1-42 (Aug. 16, 2012).

Y The proposal for the Oregon Pipeline proposes electrically driven compression, the
environmentally preferable option with few direct NOx or VOC emissions. RR 1-18, 9-13.
20 EpA, Proposed New Source Performance Standards and Amendments to the National
Emissions Standards for Hazardous Air Pollutants for the Oil and Natural Gas Industry:
Regulatory Impact Analysis, 4-25 (July 2011), available at
http://www.epa.gov/ttnecasl/regdata/RIAs/oilnaturalgasfinalria.pdf and attached as
Exhibit 6. (hereinafter O&G NSPS RIA) Jerrett et al., Long-Term Ozone Exposure and
Mortality, New England Journal of Medicine (Mar. 12, 2009), available at
http://www.nejm.org/doi/full/10.1056/NEJMo0a0803894#t=articleTop, attached as
Exhibit 7.

21 See EPA, Ground-Level Ozone, Health Effects, available at
http://www.epa.gov/glo/health.html attached as Exhibit 8. EPA, Nitrogen Dioxide,
Health, available at http://www.epa.gov/air/nitrogenoxides/health.html, attached as
Exhibit 9.

*> 0&G NSPS RIA at 4-26.

23 |d. See also United Nations Environment Programme and World Meteorological
Organization, (2011): Integrated Assessment of Black Carbon and Tropospheric Ozone:
Summary for Decision Makers (hereinafter “UNEP Report,” available at http://
www.unep.org/dewa/Portals/67/pdf/Black Carbon.pdf), at 7, attached as Exhibit 10.
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Operation of the proposed terminal will directly emit 150.5 tpy of CO, with an additional
197.18 tpy of marine vessel emissions.?* As with NOx and VOC, additional compressors
installed as part of the Washington Expansion Project may raise this total. CO can cause
harmful health effects by reducing oxygen delivery to the body's organs and tissues.?
CO can be particularly harmful to persons with various types of heart disease, who
already have a reduced capacity for pumping oxygenated blood to the heart. “For these
people, short-term CO exposure further affects their body’s already compromised ability
to respond to the increased oxygen demands of exercise or exertion.”%

GHGs

Oregon LNG estimates that the terminal, pipeline, and associated facilities will directly
emit over 2.6 million tpy of carbon dioxide equivalent in greenhouse gases (“CO2e”),
with an additional 118,544.6 tpy emitted by marine vessel traffic.”” Cheniere estimates
that the proposed terminal and associated compressor stations will directly emit nearly
3.5 million tpy of carbon dioxide equivalent (CO,e) in greenhouse gases. RR 9-20, 9-23.
These greenhouse gas emissions will increase global warming, harming both the local
and global environments.

The impacts of climate change caused by greenhouse gases include “increased air and
ocean temperatures, changes in precipitation patterns, melting and thawing of global
glaciers and ice, increasingly severe weather events, such as hurricanes of greater
intensity and sea level rise.”?® A warming climate will also lead to loss of coastal land in
densely populated areas, shrinking snowpack in Western states, increased wildfires, and
reduced crop yields.” More frequent heat waves as a result of global warming have
already affected public health, leading to premature deaths. And threats to public
health are only expected to increase as global warming intensifies. For example, a
warming climate will lead to increased incidence of respiratory and infectious disease,
greater air and water pollution, increased malnutrition, and greater casualties from fire,
storms, and floods.*® Vulnerable populations—such as children, the elderly, and those
with existing health problems—are the most at risk from these threats.

** RR 9-16 to 9-18.

5 hitp://www.epa.gov/air/carbonmonoxide/health.html, attached as Exhibit 11.

% q.

*” RR 9-16 to 9-19.

?8 76 Fed. Reg. at 52,791-22 (citing U.S. EPA, 2011 U.S. GREENHOUSE GAS INVENTORY REPORT
EXECUTIVE SUMMARY (2011), attached as Exhibit 12.

* Id. at 66,532-33.

30 EpA, Climate Change, Health and Environmental Effects, available at
http://epa.gov/climatechange/effects/health.html, attached as Exhibit 13.
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Sulfur Dioxide

The proposed terminal and compressor stations will directly emit an estimated 72 tpy of
SO,, with an additional 80.88 tpy emitted by marine vessel traffic.>* Sulfur dioxide
causes respiratory problems, including increased asthma symptoms. Short-term
exposure to sulfur dioxide has been linked to increased emergency room visits and
hospital admissions. Sulfur dioxide reacts in the atmosphere to form particulate matter
(PM), an air pollutant which causes a great deal of harm to human health.>* PM is
discussed separately below.

Particulate Matter

The proposed terminal and compressor stations will directly emit an estimated 14.9 tpy
of particulate matter, with an additional 51.2 tpy emitted by marine vessel traffic.>> PM
consists of tiny particles of a range of sizes suspended in air. Small particles pose the
greatest health risk. These small particles include “inhalable coarse particles,” which are
smaller than 10 micrometers in diameter (PMjg), and “fine particles” which are less than
2.5 micrometers in diameter (PM,s). PMyg is primarily formed from crushing, grinding or
abrasion of surfaces. PM; s is primarily formed by incomplete combustion of fuels or
through secondary formation in the atmosphere.**

PM causes a wide variety of health and environmental impacts. PM has been linked to
respiratory and cardiovascular problems, including coughing, painful breathing,
aggravated asthma attacks, chronic bronchitis, decreased lung function, heart attacks,
and premature death. Sensitive populations, include the elderly, children, and people
with existing heart or lung problems, are most at risk from PM pollution.*® PM also
reduces visibility,>*® and may damage important cultural resources.?’ Black carbon, a
component of PM emitted by combustion sources such as flares and older diesel
engines, also warms the climate and thus contributes to climate change.®®

> RR 9-16 to 9-19.

32 EPA, Sulfur Dioxide, Health, available at
http://www.epa.gov/air/sulfurdioxide/health.html, attached as Exhibit 14.

**RR 9-16 to 9-19.

3% See EPA, Particulate Matter, Health, available at
http://www.epa.gov/pm/health.html, attached as Exhibit 15; BLM, West Tavaputs
Plateau Natural Gas Full Field Development Plan Final Environmental Impact Statement
(“West Tavaputs FEIS”), at 3-19 (July 2010), available at
http://www.blm.gov/ut/st/en/fo/price/energy/Oil Gas/wtp final eis.html.

3> 0&G NSPS RIA at 4-19; EPA, Particulate Matter, Health

3% EPA “Visibility — Basic Information” http://www.epa.gov/visibility/what.html, attached
as Exhibit 16.

37 See EPA, Particulate Matter, Health West Tavaputs EIS, at 3-19; O&G NSPS RIA at 4-24.
38 UNEP Report at 6; IPCC (2007) at Section 2.4.4.3.
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ii. Terminal and Pipeline Water Quality Impacts

The proposed project will impact water quality in numerous ways, including stream
crossings for the pipeline, water withdrawals during construction, stormwater runoff
from terminal facilities, and discharge and suspension or re-suspension of sediment in
the Columbia River as a result of dredging and ship transits.

Construction of the pipeline will require numerous stream crossings. Oregon LNG states
that many of these crossings will be done with horizontal directional drilling. When
successful, horizontal directional drilling has lower environmental impacts than other
forms of stream crossing. Nonetheless, even where horizontal directional drilling
succeeds without a “frack out” failure, and even where work in streams is conducted
during periods of low seasonal flow, Oregon’s past experiences with construction in
streams demonstrates work can lead to large unanticipated sediment discharge.
Moreover, there is a substantial risk that horizontal directional drilling will fail at some
crossings, with adverse environmental consequences. For example, as the National
Marine Fisheries Service cautioned in a comment on the prior import proposal, “a frac-
out from horizontal directional drilling will cause bentonite, a very fine clay, to be
released into the water column that has the potential, if fish are present, to clog their
gills, causing them to suffocate. Whether it is a toxic compound or not, the particle size
of the clay is of concern for fish.”**

Another vector for impacts to water quality is the proposal for hydrostatic testing of the
pipeline. Construction of the terminal and Oregon Pipeline, including hydrostatic testing
of the pipeline, will require 19.7 million gallons of water.”® For the Washington
Extension Project, hydrostatic testing alone will require 40.9 million gallons of water.**
We discuss the general problems of water withdrawals in part 111.C.1.b.iii.3 below. In the
context of hydrostatic testing, an additional issue is disposal of water after the testing
has occurred. Because water is moved along the length of the pipeline in the course of
this testing, the process has the potential cause inter-basin transfer of non-native
species, and can spread pathogens such as P. lateralis, which causes disease in Port-
Orford cedars. Discharge of the used water can also spread chemicals found inside the
pipeline.

Stormwater runoff from the terminal site will also adversely affect the water quality.
Stormwater from the terminal site is likely to contain heavy metals, petroleum products
and brake chemicals and compounds that are deleterious to fish and fish habitat.

3 FERC Dkt. PFO7-10, NMFS Comment at 11 (July 18, 2008), attached as Exhibit 17.
40

RR 1-22.
*1 WEP RR 1-24 to 1-25.
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Finally, dredging, construction of in-water facilities, and ship transits all have the
potential to suspend or re-suspend sediment in the Columbia River, adversely affecting
water quality.

ili. Geologic Hazards

The proposed project faces numerous geologic hazards. For example, routing the
Oregon pipeline through the Range poses a long-term threat to slope stability. FERC's
standard erosion control methods do not specify additional methods that may be
needed based on local conditions and variations, particularly in the Coast Range where
steep and potentially unstable slopes prevail and high, prolonged rainfall is inherent. For
example, sidecast, tailings, or spoils on steep slopes will require additional special
erosion control methods.

iv. Wildlife

Finally, the project will impact wildlife and species habitat in numerous ways. Clearing of
timber along the pipeline right-of-way directly removes habitat, provides a conduit for
the spread of wildfires, and provides a tempting route for off-highway vehicle users,
despite efforts to introduce barriers to such uses, and these vehicles have the potential
to spread noxious weeds, insects, or diseases. Water intake, whether for ship
operations, hydrostatic testing, or other uses, risks fish entrainment. Other impacts to
water quality can degrade the value of this habitat. Noise from construction and
compressor operations may harass and displace species. The project will impact wildlife
and habitat in these and numerous other ways. As noted above, FERC has identified 42
listed or candidate species as potentially occurring in the project area.”?

b. Induced Gas Production

Further, and perhaps greater, environmental impacts will result from increased gas
production. The EIA, essentially every other LNG export applicant, and other informed
commenters all agree that LNG exports will induce additional production in the U.S. The
Oregon LNG proposal is no exception: notwithstanding its stated plan to source gas for
export from Canada, Oregon LNG concedes that the proposed project will induce
additional production in the U.S. See Application at 3, 24. Moreover, available tools
allow DOE to predict where this increased production will occur, although such localized
predictions are not necessary for meaningful analysis of environmental impacts. NEPA
and the NGA therefore require DOE/FE to consider the effects of this additional
production. Although DOE/FE recently refused to consider induced production in the
Sabine Pass proceeding, that order is not final, applies the wrong legal standard of
foreseeability, and understates DOE’s own ability to predict induced drilling.

2 FERC Dkt. CP09-6, Biological Assessment at 1-8 (Nov. 3, 2010).
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i. Oregon LNG’s Proposal Will Induce Additional U.S. Gas Production

As Oregon LNG itself concedes, its export proposal will increase U.S. gas production,
notwithstanding Oregon LNG’s stated plan to source gas for export from Canada.
Application at 24 (“the demand induced by . . . exports will spur production” in the U.S.).
Exports’ inducement of production is obvious in light of the interconnected nature of
the North American gas market. As Oregon LNG explains, if gas produced in Canada is
not exported, that gas will enter the U.S. market. /d. at 15. This increase of supply in the
U.S. market would, in turn, lower gas prices and cause U.S. gas producers to produce
less gas than they would otherwise. Id. Conversely, to the extent that Canadian gas is
exported, U.S. gas prices will be higher, incentivizing domestic gas producers to increase
production.”?

Although Oregon LNG does not estimate the amount by which its proposal would
increase U.S. production, other studies suggest that production increases closely
correspond with the volume of exported gas. For example, the Energy Information
Administration, in a study of effects of U.S. exports commissioned by DOE/FE, estimated
that the majority of exported gas would come from increased production, primarily
from shale gas. EIA Export Study, 6, 11. Specifically, EIA predicts that “about 60 to 70
percent” of the volume of LNG exported would be supplied by increases in domestic
production, with the remainder supplied reductions in domestic consumption of current
production, and that “about three quarters of this increased production is from shale
sources.” Id. at 6. Simple application of these predictions to Oregon LNG’s request to
export 1.3 bcf/d indicates that the proposal would result in at least application
estimates that the application would result in at least 0.78 bcf/day of increased
production in North America, including 0.59 of shale gas production.

Furthermore, EIA and DOE have more precise tools to estimate how U.S. production will
change in response to Oregon LNG’s proposed exports, including the ability to predict
how and when production will increase in individual gas plays. EIA’s core analysis tool is
the National Energy Modeling System (“NEMS”). NEMS was used to produce the EIA
exports study. NEMS models the economy’s energy use through a series of interlocking

3 The project may also export gas produced in the U.S., likely produced in the Rocky
Mountain states, directly inducing further U.S. production. Although Oregon LNG states
that they expect that market conditions will favor sourcing gas from Canada, the
application explicitly notes that the pipeline infrastructure will provide the ability to
export gas produced in the U.S., and the application offers no legal restriction on
Oregon LNG’s ability to do so. As the EIA Export Study demonstrates, exports of gas
produced in the US will increase US production.
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modules that represent different energy sectors on geographic levels.** Notably, the
“Natural Gas Transmission and Distribution” module already models the relationship
between U.S. and Canadian gas production, consumption, and trade, specifically
projecting U.S. production, Canadian production, imports from Canada, etc. /d. at 59.
For each region, the module links supply and demand annually, taking transmission
costs into account, in order to project how demand will be met by the transmission
system.* Importantly, the Transmission Module is already designed to model LNG
imports and exports, and contains an extensive modeling apparatus to do so on the
basis of production in the U.S., Canada, and Mexico. See id. at 22-32. Right now, the
Module focuses largely on LNG imports, which have been the status quo up to this
point, but it also already links the Supply Module to the existing Alaskan export terminal
to project exports from that site and their impacts on production. See id. at 30-31. Thus,
there is no technical barrier to such modeling going forward.. Indeed, EIA used this
model for its export study, which forecast production and price impacts.

Similarly, the “Oil and Gas Supply” module models individual regions and describes how
production responds to demand across the country. Specifically, the Supply Module is
built on detailed state-by-state reports of gas production curves across the country.*® As
EIA explains, “production type curves have been used to estimate the technical
production from known fields” as the basis for a sophisticated “play-level model that
projects the crude oil and natural gas supply from the lower 48.” Id. at 2-3. The module
distinguishes coalbed methane, shale gas, and tight gas from other resources, allowing
for specific predictions distinguishing unconventional gas supplies from conventional
supplies. Id. at 2-7. The module further projects the number of wells drilled each year,
and their likely production — which are important figures for estimating environmental
impacts. See id. at 2-25 -2-26. In short, the supply module “includes a comprehensive
assessment method for determining the relative economics of various prospects based
on future financial considerations, the nature of the undiscovered and discovered
resources, prevailing risk factors, and the available technologies. The model evaluates
the economics of future exploration and development from the perspective of an
operator making an investment decision.” Id. Thus, for each play in the lower 48 states,
the EIA is able to predict future production based on existing data. Importantly, the EIA
makes clear that “the model design provides the flexibility to evaluate alternative or

* Energy Information Administration (“EIA”), The National Energy Modeling System: An
Overview, 1-2 (2009), attached as Exhibit 18, available at
http://www.eia.gov/oiaf/aeo/overview/pdf/0581(2009).pdf

> EIA, Model Documentation: Natural Gas Transmission and Distribution Module of the
National Energy Modeling System, 15-16 (2012), attached as Exhibit 19, available at
http://www.eia.gov/FTPROOT/modeldoc/m062(2011).pdf

* EIA, Documentation of the Oil and Gas Supply Module, 2-2(2011), attached as Exhibit
20, available at http://www.eia.gov/FTPROOT/modeldoc/m063(2011).pdf
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new taxes, environmental, or other policy changes in a consistent and comprehensive
manner.” Id.

EIA is not alone in its ability to predict localized effects of LNG exports. A study and
model developed by Deloitte Marketpoint claims the ability to make the sort of localized
predictions that FERC claims are necessary to assessment of environmental impacts, and
numerous other LNG export terminal proponents have relied on this study in
applications to FERC and DOE.* According to Deloitte, its “North American Gas Model”
and “World Gas Model” allow it to predict how gas production, infrastructure
construction, and storage will respond to changing demand conditions, including those
resulting from LNG export: “The end result is that valuing storage investments,
identifying maximally effectual storage field operation, positioning, optimizing cycle
times, demand following modeling, pipeline sizing and location, and analyzing the
impacts of LNG has become easier and generally more accurate.”*®

Finally, even if (contrary to all available evidence and Oregon LNG’s own admission) the
proposed exports would not induce additional gas production in the U.S., the proposed
exports would undoubtedly induce additional production in Canada, and DOE/FE would
be required to consider the effect, if any, of that induced production on the
environment in the U.S. See Border Power Plant Working Group v. Department of
Energy, 260 F.Supp.2d 997 (S.D.Cal. 2003).

ii. Induced Production Must Be Considered in the NEPA and NGA Analyses

DOE/FE must consider the environmental effects of this induced production (both U.S.
production and Canadian production potentially impacting the U.S.). As noted above,
NEPA requires consideration of “indirect effects” of the proposed action, which include
“growth inducing effects” and “reasonably foreseeable” effects “removed in distance”
from the site of the proposed action. 40 C.F.R. § 1508.8(b). For example, the Ninth
Circuit recently held that, where the Surface Transportation Board was considering a
proposal to expand a railway line which would enable increased coal production at

* Deloitte Marketpoint, Made in America: The Economic Impact of LNG Exports from the
United States (2011) (hereinafter “Deloitte Report”), available at
http://www.deloitte.com/assets/Dcom-UnitedStates/Local%20Assets/Documents/
Energy_us_er/us_er_MadeinAmerica_LNGPaper_122011.pdf and attached as Exhibit
21.

8 Deloitte, Natural Gas Models, available at:

http://www.deloitte.com/view/en US/us/Industries/power-utilities/deloitte-center-for-
energy-solutions-power-utilities/marketpoint-home/marketpoint-data-
models/b2964d1814549210VgnVCM200000bb42f00aRCRD.htm and attached as Exhibit
22.
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several mines, NEPA required the Board to consider the impacts of increased mining.
Northern Plains Resource Council v. Surface Transportation Board, 668 F.3d 1067, 1081-
82 (9th Cir. 2011). Similarly, in a prior DOE proceeding regarding an electricity
transmission line, DOE was required to consider the effect this line would have on
inducing upstream electricity generation, including the environmental effects thereof.
Border Power Plant Working Group, 260 F.Supp.2d 997 (rejecting DOE’s decision to
exclude these upstream impacts from analys.is.).49 Consideration of induced impacts was
required even though the upstream electricity generation would occur in Mexico,
outside the jurisdiction of DOE or any other U.S. agency. Thus, it is clear that induced
production is the type of “growth inducing,” “induced changes in the pattern of land
use,” or other indirect effect contemplated by 40 C.F.R. § 1508.8(b). EPA, in scoping
comments it submitted regarding another LNG export proposal, has opined that in light
of the regulatory definition indirect effects and the EIA Export Study’s prediction of
induced production, “it is appropriate to consider available information about the
extent to which drilling activity might be stimulated by the construction of an LNG
export facility on the west coast, and any potential environmental effects associated
with that drilling expansion.””°

Induced drilling is also “reasonably foreseeable” so as to be amenable to NEPA analysis.
Although DOE/FE recently “accept[ed] and adopt[ed] [FERC’s] determination that
induced shale gas production is not a reasonably foreseeable effect [of LNG exports] for
purposes of NEPA analysis” in another proceeding, that decision rests on factual and
legal errors, and is currently being reviewed by DOE. Sabine Pass DOE/FE Order 2961-A
at 28, see also Order Granting Rehearing for Further Consideration, FE Docket 10-111-
LNG (Oct. 5, 2012).>"

The first flaw in DOE/FE’s Sabine Pass decision is that DOE/FE demanded an unlawfully
high level of certain in predictions of future effects. DOE/FE stated that it is “unknown”
if “any” new production will result from the proposed exports. Although this cannot be
known with absolute certainty, certainty is not required. “An impact is ‘reasonably

foreseeable’ if it is sufficiently likely to occur that a person of ordinary prudence would

* Notably, Border Power Plant Working Group also involved a determination as to
whether the project was in the public interest. The final EIS for the project (produced
after remand from the court) is available at: http://energy.gov/nepa/downloads/eis-
0365-final-environmental-impact-statement. Upstream air quality impacts are
considered in pages 4-43 to 4-65 of this final EIS.

0 EpA, Scoping Comments — The Jordan Cove Energy Project LP, FERC Dkt. Nos. PF12-7
and PF12-17, at 14 (Oct. 29, 2012), attached as Exhibit 23.

> DOE is not bound by its prior decisions: it may reverse its position “with or without a
change in circumstances” so long as it provides “a reasoned analysis” for the change.
Louisiana Pub. Serv. Comm'n v. FERC, 184 F.3d 892, 897 (D.C. Cir. 1999) (quoting Motor
Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 57 (1983)).
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take it into account in reaching a decision.” City of Shoreacres v. Waterworth, 420 F.3d
440, 453 (5th Cir. 2005).>> NEPA requires “[r]easonable forecasting and speculation,”
and courts “must reject any attempt by agencies to shirk their responsibilities under
NEPA by labeling any and all discussion of future environmental effects as ‘crystal ball
inquiry.”” Scientists’ Inst. for Pub. Info., Inc. v. Atomic Energy Comm’n, 481 F.2d 1079,
1092 (D.C. Cir. 1973). As explained above, every available source concludes that it is
likely that the majority of exported gas will come from induced additional production.
Thus, an aggregate production increase is unarguably “reasonably foreseeable.”

DOE/FE’s second error in its final authorization in Sabine Pass was to adopt FERC’s
conclusion that induced production was outside the scope of NEPA analysis because
“while it may be the case that additional shale gas development will result from the
Liquefaction Project, the amount, timing and location of such development activity is
simply unknowable at this time.” 140 FERC 4 61,076, P9 (July 26, 2012). Such specific,
localized predictions are not required for meaningful environmental analysis, but even if
they were, DOE/FE has the resources to provide them. On the first point, analysis of the
environmental impacts of induced gas production does not require knowledge of the
precise sites where additional production will occur. Environmental costs (and the
economic costs which accompany them) can be determined in aggregate. The net
increases in, for instance, air pollution associated with the number of wells that will be
induced can be quantified based on EPA’s emissions inventories, for instance. The net
volumes of waste similarly can be derived from industry reports and state discharge
figures. And these impacts can be localized, at a minimum, by region. Indeed, for many
of the environmental impacts, such as emissions of many air pollutants and water
consumption, the impacts are likely to be experienced at the regional level, so there
would be little value in localizing them further. Even for those impacts that are more
closely tied to a specific location, such as habitat fragmentation, DOE/FE can and must
acknowledge that the impact will occur, including an estimate of the severity of the
impact averaged across potential locations. See Scientists' Inst. for Pub. Info., 481 F.2d
1096-97 (where there are reasonable estimates of the deployment of nuclear power
plants, the amount of waste produced, and the land needed to store waste, NEPA
required analysis of the impacts of such storage even though the agency could not
predict where such storage would occur).

Even if DOE/FE were to wrongfully conclude that NEPA would only require analysis of
the impacts of induced drilling if it was possible to predict where that drilling would
occur, DOE/FE has the tools to make precisely that prediction, as we explain in the
previous section. To the extent that these predictions of local impact are not yet in the

>2 In this proceeding, FERC endorses this formulation of “reasonable foreseeability.”
FERC “Order Granting Section 3 Authorization” 139 FERC 9 61,039, FERC Docket CP11-
72-001 9 95(April 16, 2012) (hereinafter “FERC April Order”).

28



record, NEPA regulations provide that DOE/FE “shall” obtain this information unless
DOE/FE demonstrates that the costs of obtaining it are “exorbitant.” 40 C.F.R. §1502.22.

Finally, insofar as Oregon LNG argues that the economic benefits to the Canadian
economy of induced production in Canada should be considered, Application at 34,
DOE/FE must also consider the environmental effects of such production: the scope of
the environmental inquiry cannot be narrower than the scope of the economic inquiry.
Northern Plains Resource Council, 668 F.3d 1067, Scientists’ Inst. for Pub. Info., 481 F.2d
at 1092.

In summary, all the available evidence indicates that Oregon LNG’s proposed exports
will induce additional gas production in the U.S., and this increase can be reasonably
foreseen so as to support informed NEPA analysis. NEPA therefore requires
consideration of the environmental impacts of induced production.

iii. Environmental Harm Resulting from Induced Production

Natural gas production—from both conventional and unconventional sources—is a
significant air pollution source, can disrupt ecosystems and watersheds, leads to
industrialization of entire landscapes, and presents challenging waste disposal issues.
EIA concluded that “On average, across all cases and export scenarios, the shares of the
increase in total domestic production coming from shale gas, tight gas, [and] coalbed
sources are 72 percent, 13 percent, [and] 8 percent,” respectively. EIA Export Study at
11. Oregon LNG predicts that its gas will primarily come from British Columbia’s Horn
River Basin, which is primarily shale gas. Application at 17. A Subcommittee of the DOE’s
Secretary of Energy’s Advisory Board, recently highlighted “a real risk of serious
environmental consequences” resulting from continued expansion of shale gas
production. DOE, Secretary of Energy’s Advisory Board, Shale Gas Production
Subcommittee Second 90-Day Report (Nov. 18, 2011) at 10.>> Shale gas production (as
well as coalbed and tight sands production) requires the controversial practice of
hydraulic fracturing, or fracking. As we explain below, natural gas production in general,
and fracking in particular, imposes a raft of environmental problems. Although some
states and federal agencies are taking steps to limit these harms, these efforts are
uncertain and, even if fully implemented, will not eliminate the environmental harms.

1. Natural Gas Production is a Major Source of Air Pollution

Below, we briefly describe some of the primary air pollution problems caused by the
industry. These issues include direct emissions from production equipment and indirect
emissions, caused by natural gas replacing cleaner energy sources. EPA has moved to
correct some of these problems with new air regulations finalized this year, but as we

>3 Attached as Exhibit 24. The Board’s First 90-Day Report is attached as Exhibit 25.
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later discuss, these standards do not fully address the problem. FERC must therefore
consider the air pollution impacts of increased natural gas production even if EPA’s rules
are finalized.

Air Pollution Problems from Natural Gas

Oil and gas operations emit methane (CH,), volatile organic compounds (VOCs), nitrogen
oxides (NO,), sulfur dioxide (SO;), hydrogen sulfide (H,S), and particulate matter (PM1q
and PM,s). Oil and natural gas operations also emit listed hazardous air pollutants
(HAPs) in significant quantities, and so contribute to cancer risks and other acute public
health problems. Pollutants are emitted during all stages of natural gas development,
including (1) oil and natural gas production, (2) natural gas processing, (3) natural gas
transmission, and (4) natural gas distribution.>® Within these development stages, the
major sources of air pollution include wells, compressors, pipelines, pneumatic devices,
dehydrators, storage tanks, pits and ponds, natural gas processing plants, and trucks
and construction equipment.

Figure 1: The Oil and Natural Gas Sector
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There is strong evidence that emissions from natural gas production are higher than
have been commonly understood. In particular, a recent study by a consortium of
researchers led by the National Ocean and Atmospheric Administration (NOAA) Earth
System Research Laboratory recorded pollution concentrations near gas fields
substantially greater than EPA estimates would have predicted. That research

>* EPA, Oil and Natural Gas Sector: Standards of Performance for Crude Oil and Natural
Gas Production, Transmission, and Distribution, Background Technical Support
Document for the Proposed Rules (“TSD”) at 2-4 (July 2011), attached as Exhibit 26.
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monitored air quality around oil and gas fields.> It observed high levels of methane,
propane, benzene, and other volatile organic compounds, in the air around the fields.
The researchers write that their “analysis suggests that the emissions of the species we
measured” — that is the cancer-causing, smog-forming, and climate-disrupting pollutants
released from these operations — “are most likely underestimated in current
inventories,” perhaps by as much as a factor of two.>®

These emissions have dire practical consequences. A second research team, led by the
Colorado School of Public Health, measured benzene and other pollutants released from
unconventional well completions.®’ Elevated levels of these pollutants correspond to
increased cancer risks for people living within half of a mile from a well’® —a very large
population which will increase as drilling expands.

We discuss the harmful effects of many of these pollutants in part 111.C.1.a, above.
Below, we detail the sources of emissions within the gas production industry and
provide further information regarding the serious global, regional, and local impacts
these exploration and production emissions entail:

Methane: Methane is the dominant pollutant from the oil and gas sector. Emissions
occur as result of intentional venting or unintentional leaks during drilling, production,
processing, transmission and storage, and distribution. For example, methane is emitted
when wells are completed and vented, as part of operation of pneumatic devices and
compressors, and as a result of leaks (fugitive emissions) in pipelines, valves, and other
equipment. EPA has identified natural gas systems as the “single largest contributor to
United States anthropogenic methane emissions.”>® The industry is responsible for over
40% of total U.S. methane emissions.®® Methane causes harm both because of its
contributions to climate change and as an ozone precursor.

Beginning with climate change, methane is a potent greenhouse gas that contributes
substantially to global climate change. Methane has at least 25 times the global
warming potential of carbon dioxide over a 100 year time frame and at least 72 times

>> G. Petron et al., Hydrocarbon emissions characterization in the Colorado Front Range:
A pilot study, 117 J. of Geophysical Research 4304, DOI 10.1029/2011JD016360 (2012),
attached as Exhibit 27.

*® Id. at 4304.

>’ L. McKenzie et al., Human Health Risk Assessment of Air Emissions from Development
of Unconventional Natural Gas Resources, Science of the Total Environment (In Press,
Mar. 22, 2012), attached as Exhibit 14.

8 1d. at 2.

> 76 Fed. Reg. 52,738, 52,792 (Aug. 23, 2011) (EPA proposed air rules for oil and gas
production sector), attached as Exhibit 28.

®/d. at 52,791-92.
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the global warming potential of carbon dioxide over a 20-year time frame.®* The oil and
gas production industry’s methane emissions amount to 5% of all carbon dioxide
equivalent (CO,e) emissions in the country.®

Because of methane’s effects on climate, EPA has found that methane, along with five
other well-mixed greenhouse gases, endangers public health and welfare within the
meaning of the Clean Air Act.®®

Methane also reacts in the atmosphere to form ozone.® As we discuss elsewhere,
ozone is a major public health threat, linked to a wide range of maladies. Ozone can also
damage vegetation, agricultural productivity, and cultural resources. Ozone is also a
significant greenhouse gas in its own right, meaning that methane is doubly damaging to
climate —first in its own right, and then as an ozone precursor.

Volatile Organic Compounds (VOCs) and NO,: The gas industry is a major source of the
ozone precursors VOCs and NO,.*” VOCs are emitted from well drilling and completions,
compressors, pneumatic devices, storage tanks, processing plants, and fugitives from
production and transmission.®® The primary sources of NO, are compressor engines,
turbines, and other engines used in drilling and hydraulic fracturing.®” NO is also
produced when gas is flared or used for heating.®®

%1 |pcC 2007—The Physical Science Basis, Section 2.10.2, and IPCC 2007- Summary for
Policymakers, attached as Exhibit 29. We note that these global warming potential
figures may be revised upward in the next IPCC report. A more recent study by Shindell
et al. estimates methane’s 100-year GWP at 33; this same source estimates methane’s
20-year GWP at 105.

®2 76 Fed. Reg. 52,738 at 52,791-92.

®3 EPA, Endangerment and Cause or Contribute Findings for Greenhouse Gases, 74 Fed.
Reg. 66,496, 66,516 (Dec. 15, 2009) (“Endangerment Finding”), attached as Exhibit 30.
® 76 Fed. Reg. at 52,791.

%> See, e.g., EPA Fact Sheet at 3; Al Armendariz, Emissions from Natural Gas Production
in the Barnett Shale Area and Opportunities for Cost-Effective Improvements (Jan. 26,
2009), available at http://www.edf.org/documents/9235 Barnett Shale Report.pdf
(hereinafter “Barnett Shale Report”) at 24, attached as Exhibit 31.

% See, e.g., TSD at 4-7, 5-6, 6-5, 7-9, 8-1; see also Barnett Shale Report at 24.

®’ See, e.g., TSD at 3-6; See also Barnett Shale Report at 24. Air Quality Impact Analysis
Technical Support Document for the Revised Draft Supplemental Environmental Impact
Statement for the Pinedale Anticline Qil and Gas Exploration and Development Project
at 11 (Table 2.1).

%8 TSD at 3-6; Colorado Department of Public Health and Environment, Colorado
Visibility and Regional Haze State Implementation Plan for the Twelve Mandatory Class |
Federal Areas in Colorado, Appendix D at 1 (2011), available at
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As a result of significant VOC and NO, emissions associated with oil and gas
development, numerous areas of the country with heavy concentrations of drilling are
now suffering from serious ozone problems. For example, the Dallas Fort Worth area in
Texas is home to substantial oil and gas development. Within the Barnett shale region,
as of September 2011, there were more than 15,306 gas wells and another 3,212 wells
permitted.69 Of the nine counties surrounding the Dallas Fort Worth area that EPA has
designated as “nonattainment” for ozone, five contain significant oil and gas
development.70 A 2009 study found that summertime emissions of smog-forming
pollutants from these counties were roughly comparable to emissions from motor
vehicles in those areas.”*

Oil and gas development has also brought serious ozone pollution problems to rural
areas, such as western Wyoming.”> On March 12, 2009, the governor of Wyoming
recommended that the state designate Wyoming’s Upper Green River Basin as an ozone
nonattainment area.”” The Wyoming Department of Environmental Quality conducted
an extended assessment of the ozone pollution problem and found that it was
“primarily due to local emissions from oil and gas . . . development activities: drilling,
production, storage, transport, and treating."74 Last winter alone, the residents of
Sublette County suffered thirteen days with ozone concentrations considered
“unhealthy” under EPA’s current air-quality index, including days when the ozone
pollution levels exceeded the worst days of smog pollution in Los Angeles.”” Residents

http://www.cdphe.state.co.us/ap/RegionalHaze/AppendixD/4-
FactorHeaterTreatersO7JAN2011FINAL.pdf, attached as Exhibit 32.

% Texas Railroad Commission history of Barnett Shale, attached as Exhibit 33.

"% Barnett Shale Report at 1, 3.

M1d. at 1, 25-26.

"2 schnell, R.C, et al. (2009), “Rapid photochemical production of ozone at high
concentrations in a rural site during winter,” Nature Geosci. 2 (120 — 122). DOI:
10.1038/NGEOA415, attached as Exhibit 34.

73 See Letter from Wyoming Governor Dave Freudenthal to Carol Rushin, Acting Regional
Administrator, USEPA Region 8, (Mar. 12, 2009) (“Wyoming 8-Hour Ozone Designation
Recommendations”), available at
http://deq.state.wy.us/out/downloads/Rushin%200zone.pdf, attached as

Exhibit 35; Wyoming Department of Environmental Quality, Technical Support
Document | for Recommended 8-hour Ozone Designation of the Upper Green River Basin
(March 26, 2009) (“Wyoming Nonattainment Analysis”), at vi-viii, 23-26, 94-05, available
at http://deq.state.wy.us/out/downloads/0zone%20TSD final rev%203-30-09 jl.pdf,
attached as Exhibit 36.

I Wyoming Nonattainment Analysis at viii.

7> EPA, Daily Ozone AQI Levels in 2011 for Sublette County, Wyoming, available at
http://www.epa.gov/cgi-bin/broker?msaorcountyName=countycode
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have faced repeated warnings regarding elevated ozone levels and the resulting risks of
going outside.”®

Ozone problems are mounting in other Rocky Mountain states as well. Northeastern
Utah recorded unprecedented ozone levels in the Uintah Basin in 2010 and 2011. In the
first three months of 2010—which was the first time that winter ozone was monitored
in the region—air quality monitors measured more than 68 exceedances of the federal
health standard. On three of these days, the levels were almost twice the federal
standard.”’ Between January and March 2011, there were 24 days where the National
Ambient Air Quality Standard (NAAQS) for ozone were exceeded in the area. Again,
ozone pollution levels climbed to nearly twice the federal standard.”® The Bureau of
Land Management (BLM) has identified the multitude of oil and gas wells in the region
as the primary cause of the ozone pollution.”

&msaorcountyValue=56035&poll=44201&county=56035&msa=-1&sy=2011&flag=Y

& debug=2& service=data&_program=dataprog.trend_tile_dm.sas, attached as Exhibit
37; see also Wendy Koch, Wyoming's Smog Exceeds Los Angeles' Due to Gas Drilling,
USA Today, available at http://content.usatoday.com/communities/greenhouse/post/
2011/03/wyomings-smog-exceeds-los-angeles-due-to-gas-drilling/1, attached as Exhibit
38.

76 See, e.g., 2011 DEQ Ozone Advisories, Pinedale Online! (Mar. 17, 2011) (documenting
ten ozone advisories in February and March 2011), available at
http://www.pinedaleonline.com/news/2011/03/0zoneCalendar.htm, attached as
Exhibit 39; Wyoming Department of Environmental Quality, Ozone Advisory for
Monday, Feb. 28, Pinedale Online! (Feb. 27, 2011), available at
http://www.pinedaleonline.com/news/2011/02/0zoneAdvisoryforMond.htm, attached
as Exhibit 40.

"7 Scott Streater, Air Quality Concerns May Dictate Uintah Basin's Natural Gas Drilling
Future, N.Y. TimMES, Oct. 1, 2010, available at http://www.nytimes.com/gwire/2010/10/
01/01greenwire-air-quality-concerns-may-dictate-uintah-basins-30342.html, attached
as Exhibit 41.

78 See EPA, AirExplorer, Query Concentrations (Ozone, Uintah County, 2011), available at
http://www.epa.gov/cgi-

bin/htmSQL/mxplorer/query daily.hsql?msaorcountyName=countycode&msaorcounty
Value=49047&poll=44201&county=490478&site=-1&msa=-1&state=-
1&sy=2011&flag=Y&query=download& debug=2& service=data& program=dataprog.
guery daily3P dm.sas, attached as Exhibit 42.

7 BLM, GASCO Energy Inc. Uinta Basin Natural Gas Development Draft Environmental
Impact Statement (“GASCO DEIS”), at 3-13, available at
http://www.blm.gov/ut/st/en/fo/vernal/planning/nepa /gasco energy eis.html,
attached as Exhibit 43.
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Rampant oil and gas development in Colorado and New Mexico is also leading to high
levels of VOCs and NO,. In 2008, the Colorado Department of Public Health and
Environment concluded that the smog-forming emissions from oil and gas operations
exceed vehicle emissions for the entire state.®’ Moreover, significant additional drilling
has occurred since 2008. Colorado is now home to more than 46,000 wells.® There is
also significant development in the San Juan Basin in southeastern Colorado and
northwestern New Mexico, with approximately 35,000 wells in the Basin. As a result of
this development and several coal-fired power plants in the vicinity, the Basin suffers
from serious ozone poIIution.82 This pollution is taking a toll on residents of San Juan
County. The New Mexico Department of Public Health has documented increased
emergency room visits associated with high ozone levels in the County.83

VOC and NOy emissions from oil and gas development are also harming air quality in
national parks and wilderness areas. Researchers have determined that numerous
“Class | areas” — a designation reserved for national parks, wilderness areas, and other
such lands®* — are likely to be impacted by increased ozone pollution as a result of oil
and gas development in the Rocky Mountain region, including Mesa Verde National Park
and Weminuche Wilderness Area in Colorado and San Pedro Parks Wilderness Area,
Bandelier Wilderness Area, Pecos Wilderness Area, and Wheeler Peak Wilderness Area
in New Mexico.®> These areas are all near concentrated oil and gas development in the
San Juan Basin.®®

8 colo. Dept. of Public Health & Env’t, Air Pollution Control Division, Oil and Gas
Emission Sources, Presentation for the Air Quality Control Commission Retreat, at 3-4
(May 15, 2008), attached as Exhibit 44.

8 Colorado Oil & Gas Conservation Commission, Colorado Weekly & Monthly Oil and
Gas Statistics, at 12 (Nov. 7, 2011), available at http://cogcc.state.co.us/ (library—
statistics—weekly/monthly well activity), attached as Exhibit 45.

82 See Four Corners Air Quality Task Force Report of Mitigation Options, at vii (Nov. 1,
2007), available at http://www.nmenv.state.nm.us/aqb/4C/TaskForceReport.html,
attached as Exhibit 46.

8 Myers et al., The Association Between Ambient Air Quality Ozone Levels and Medical
Visits for Asthma in San Juan County (Aug. 2007), available at
http://www.nmenv.state.nm.us/agb/4c/Documents/SanJuanAsthmaDocBW.pdf,
attached as Exhibit 47.

8 See 42 U.S.C. § 7472(a).

8 Rodriguez et al., Regional Impacts of Oil and Gas Development on Ozone Formation in
the Western United States, 59 Journal of the Air and Waste Management Association
111 (Sept. 2009), available at

http://www.wrapair.org/forums/amc/meetings/091111 Nox/Rodriguez et al OandG |
mpacts JAWMAS9 09.pdf, attached as Exhibit 48.

% 1d. at 1112.
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As oil and gas development moves into new areas, particularly as a result of the boom in
development of shale resources, ozone problems are likely to follow. For example,
regional air quality models predict that gas development in the Haynesville shale will
increase ozone pollution in northeast Texas and northwest Louisiana and may lead to
violations of ozone NAAQS.®’

Sulfur dioxide: Oil and gas production emits sulfur dioxide, primarily from natural gas
processing plants.88 Sulfur dioxide is released as part of the sweetening process, which
removes hydrogen sulfide from the gas.89 Sulfur dioxide is also created when gas
containing hydrogen sulfide (discussed below) is combusted in boilers or heaters.”

Hydrogen sulfide: Some natural gas contains hydrogen sulfide. When hydrogen sulfide
levels are above a specific threshold, gas is classified as “sour gas.”*" According to EPA,
there are 14 major areas in the U.S., found in 20 different states, where natural gas
tends to be sour.’® All told, between 15 and 20% of the natural gas in the U.S. may
contain hydrogen sulfide.”®

Given the large amount of drilling in areas with sour gas, EPA has concluded that the
potential for hydrogen sulfide emissions from the oil and gas industry is “significant.”**
Hydrogen sulfide may be emitted during all stages of development, including
exploration, extraction, treatment and storage, transportation, and refining.> For
example, hydrogen sulfide is emitted as a result of leaks from processing systems and
from wellheads in sour gas fields.*®

87 See Kemball-Cook et al., Ozone Impacts of Natural Gas development in the Haynesville
Shale 44 Environ. Sci. Technol. 9357, 9362 (Nov. 18, 2010), attached as Exhibit 49.

8 76 Fed. Reg. at 52,756.

8 TSD 3-3 to 3-5.

%076 Fed. Reg. at 52,756.

176 Fed. Reg. at 52,756. Gas is considered “sour” if hydrogen sulfide concentration is
greater than 0.25 grain per 100 standard cubic feet, along with the presence of carbon
dioxide. /d.

%2 EPA, Office of Air Quality Planning and Standards, Report to Congress on Hydrogen
Sulfide Air Emissions Associated with the Extraction of Oil and Natural Gas (EPA-453/R-
93-045), at ii (Oct. 1993) (hereinafter “EPA Hydrogen Sulfide Report”), attached as
Exhibit 50.

%3 Lana Skrtic, Hydrogen Sulfide, Oil and Gas, and People’s Health (“Skrtic Report”), at 6
(May 2006), available at

http://www.earthworksaction.org/pubs/hydrogensulfide oilgas health.pdf, attached as
Exhibit 51.

% EPA Hydrogen Sulfide Report at 111-35.

*Id. at ii.

% TSD at 2-3.
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Hydrogen sulfide emissions from the oil and gas industry are concerning because this
pollutant may be harmful even at low concentrations.”” Hydrogen sulfide is an air
pollutant with toxic properties that smells like rotten eggs and can lead to neurological
impairment or death. Long-term exposure to hydrogen sulfide is linked to respiratory
infections, eye, nose, and throat irritation, breathlessness, nausea, dizziness, confusion,
and headaches.”® Although hydrogen sulfide was originally included in the Clean Air
Act's list of hazardous air pollutants, it was removed with industry support.99

Although direct monitoring of hydrogen sulfide around oil and gas sources is limited,
there is evidence that these emissions may be substantial, and have a serious impact on
people’s health. For example, North Dakota reported 3,300 violations of an odor-based
hydrogen sulfide standard around drilling wells.'® People in northwest New Mexico and
western Colorado living near gas wells have long complained of strong odors, including
but not limited to hydrogen sulfide’s distinctive rotten egg smell. Residents have also
experienced nose, throat and eye irritation, headaches, nose bleeds, and dizziness.™®* An
air sample taken by a community monitor at one family’s home in western Colorado in
January 2011 contained levels of hydrogen sulfide concentrations 185 times higher than
safe levels.'®?

Particulate Matter (PM): The oil and gas industry is a major source of PM pollution. This
pollution is generated by heavy equipment used to move and level earth during well pad
and road construction. Vehicles also generate fugitive dust by traveling on access roads
during drilling, completion, and production activities.'® Diesel engines used in drilling

%7 See James Collins & David Lewis, Report to CARB, Hydrogen Sulfide: Evaluation of
Current California Air Quality Standards with Respect to Protections of Children (Sept. 1,
2000), available at http://oehha.ca.gov/air/pdf/oehhah2s.pdf, attached as Exhibit 52.
% EPA, Office of Air Quality Planning and Standards, Report to Congress on Hydrogen
Sulfide Air Emissions Associated with the Extraction of Oil and Natural Gas (EPA-453/R-
93-045), at ii (Oct. 1993) (hereinafter “EPA Hydrogen Sulfide Report”), attached as
Exhibit 50.

% See Pub. L. 102-187 (Dec. 4, 1991). We do not concede that this removal was
appropriate. Hydrogen sulfide meets section 112 of the Clean Air Act’s standards for
listing as a hazardous air pollutant, and should be so regulated.

100 epA Hydrogen Sulfide Report at 111-35.

191 see Global Community Monitor, Gassed! Citizen Investigation of Toxic Air Pollution
from Natural Gas Development, at 11-14 (July 2011), attached as Exhibit 53.

%2 1d. at 21.

103 Gee BLM, GASCO Energy Inc. Uinta Basin Natural Gas Development Project Draft
Environmental Impact Statement, at App. J at 2 (Oct. 2010) (“GASCO DEIS”)
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rigs and at compressor stations are also large sources of fine PM/diesel soot emissions.
VOCs are also a precursor to formation of PM,s.1%

PM emissions from the oil and gas industry are leading to significant pollution problems.
For example, monitors in Uintah County and Duchesne County, Utah have repeatedly
measured wintertime PM, 5 concentrations above federal standards.®® These elevated
levels of PM, s have been linked to oil and gas activities in the Uinta Basin.®® West
Tavaputs FEIS at 3-20. Modeling also shows that road traffic associated with energy
development is pushing PMyg levels very close to violating NAAQS standards.'?’

EPA’s Air Rules Will Not Fully Address These Air Pollution Problems

Although EPA’s recently finalized new source performance standards and standards for
hazardous air pollutants'® do reduce some of these pollution problems, they will not
solve them. The rules, first, do not even address some pollutants, including NO,,
methane, and hydrogen sulfide, so any reductions of these pollutants occur only as co-
benefits of the VOC reductions that the rules require.109 Second, the rules do not control
emissions from most transmission infrastructure.*° Third, existing sources of air
pollution are not controlled for any pollutant, meaning that increased use of existing
infrastructure will produce emissions uncontrolled by the rules. Fourth, without full
enforcement, the rules will not reduce emissions completely. Fifth, the rules will not
address important emissions effects of LNG in particular, including LNG exports’
tendency to increase the use of coal power. Thus, though DOE/FE might work with EPA
to fully understand the emissions levels likely after the rules are fully implemented, it
may not rely upon the EPA rules to avoid weighing and disclosing these impacts.

2. Gas Production Disrupts Landscapes and Habitats

Increased oil and gas production will transform the landscape of regions overlying shale
gas plays, bringing industrialization to previously rural landscapes and significantly

1% 0&G NSPS RIA at 4-18.

19> GASCO DEIS at 3-12.

196 \west Tavaputs FEIS, at 3-20 (July 2010).

197 see GASCO DEIS at 4-27.

198 soe EPA, Oil and Natural Gas Sector: New Source Performance Standards and
National Emission Standards for Hazardous Air Pollutants, Final Rule (Apr. 17, 2012), not
yet published in the Federal Register, but available at
http://www.epa.gov/airquality/oilandgas/actions.html.

1% See jd.128-31.

110 See, e.q., id. at 173, 177
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affecting ecosystems, plants, and animals. These impacts are large and difficult to
manage.

Land use disturbance associated with gas development impacts plants and animals
through direct habitat loss, where land is cleared for gas uses, and indirect habitat loss,
where land adjacent to direct losses loses some of its important characteristics.

Regarding direct losses, land is lost through development of well pads, roads, pipeline
corridors, corridors for seismic testing, and other infrastructure. The Nature
Conservancy (“TNC”) estimated that in Pennsylvania, “Well pads occupy 3.1 acres on
average while the associated infrastructure (roads, water impoundments, pipelines)
takes up an additional 5.7 acres, or a total of nearly 9 acres per well pad.” TNC,
Pennsylvania Energy Impacts Assessment, Report 1: Marcellus Shale Natural Gas and
Wind (2010) at 10, *** see also id. at 18. New York’s Department of Environmental
Conservation reached similar estimates. New York Department of Environmental
Conservation’s Revised Draft Supplemental General Environmental Impact Statement on
the QOil, Gas and Solution Mining Regulatory Program, 5-5 (Sept. 2011) (hereinafter “NY
RDSGEIS”).™? After initial drilling is completed the well pad is partially restored, but 1 to
3 acres of the well pad will remain disturbed through the life of the wells, estimated to
be 20 to 40 years. Id. at 6-13. Associated infrastructure such as roads and corridors will
likewise remain disturbed. Because these disturbances involve clearing and grading of
the land, directly disturbed land is no longer suitable as habitat. /d. at 6-68.

Indirect losses occur on land that is not directly disturbed, but where habitat
characteristics are affected by direct disturbances. “Adjacent lands can also be
impacted, even if they are not directly cleared. This is most notable in forest settings
where clearings fragment contiguous forest patches, create new edges, and change
habitat conditions for sensitive wildlife and plant species that depend on “interior”
forest conditions.” TNC, Pennsylvania Energy Impacts Assessment, Report 1: Marcellus
Shale Natural Gas and Wind at 10. “Research has shown measureable impacts often
extend at least 330 feet (100 meters) into forest adjacent to an edge.” NY RDSGEIS 6-75.

TNC's study of the impacts of gas extraction in Pennsylvania is particularly telling. TNC
mapped projected wells across the state, considering how the wells and their associated
infrastructure, including roads and pipelines, interacted with the landscape. TNC'’s
conclusions make for grim reading. It concluded:

e About 60,000 new Marcellus wells are projected by 2030 in Pennsylvania with a
range of 6,000 to 15,000 well pads, depending on the number of wells per pad;

111 Attached as Exhibit 54.
112 Available at http://www.dec.ny.gov/energy/75370.html
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Wells are likely to be developed in at least 30 counties, with the greatest number
concentrated in 15 southwestern, north central, and northeastern counties;

Nearly two thirds of well pads are projected to be in forest areas, with forest
clearing projected to range between 34,000 and 83,000 acres depending on the
number of number of well pads that are developed. An additional range of
80,000 to 200,000 acres of forest interior habitat impacts are projected due to
new forest edges created by well pads and associated infrastructure (roads,
water impoundments);

On a statewide basis, the projected forest clearing from well pad development
would affect less than one percent of the state’s forests, but forest clearing and
fragmentation could be much more pronounced in areas with intensive
Marcellus development;

Approximately one third of Pennsylvania’s largest forest patches (>5,000 acres)
are projected to have a range of between 1 and 17 well pads in the medium
scenario;

Impacts on forest interior breeding bird habitats vary with the range and
population densities of the species. The widely-distributed scarlet tanager would
see relatively modest impacts to its statewide population while black-throated
blue warblers, with a Pennsylvania range that largely overlaps with Marcellus
development area, could see more significant population impacts;

Watersheds with healthy eastern brook trout populations substantially overlap
with projected Marcellus development sites. The state’s watersheds ranked as
“intact” by the Eastern Brook Trout Joint Venture are concentrated in north
central Pennsylvania, where most of these small watersheds are projected to
have between two and three dozen well pads;

Nearly a third of the species tracked by the Pennsylvania Natural Heritage
Program are found in areas projected to have a high probability of Marcellus well
development, with 132 considered to be globally rare or critically endangered or
imperiled in Pennsylvania. Several of these species have all or most of their
known populations in Pennsylvania in high probability Marcellus gas
development areas.

Marcellus gas development is projected to be extensive across Pennsylvania’s
4.5 million acres of public lands, including State Parks, State Forests, and State
Game Lands. Just over 10 percent of these lands are legally protected from
surface development.

40



TNC, Pennsylvania Energy Impacts Assessment, Report 1: Marcellus Shale Natural Gas
and Wind (2010) at 29.™* Increased gas production will exacerbate these problems,
which is bad news for the state’s lands and wildlife, and the hunting, angling, tourism,
and forestry industries which depend upon them. Although TNC adds that impacts could
be reduced with proper planning, id., more development makes mitigation more
difficult. Indeed, the Pennsylvania Department of Conservation and Natural Resources
recently concluded that “zero” remaining acres of the state forests are suitable for
leasing with surface disturbing activities, or the forests will be significantly degraded.
Penn. Dep’t of Conservation and Natural Resources, Impacts of Leasing Additional State
Forest for Natural Gas Development (2011)."** These costs are not in the public interest.

Presumably, the additional production Oregon LNG’s proposal will induce will occur
primarily in the Rockies, rather than the Marcellus Shale. The TNC report nonetheless
highlights the extreme changes the gas boom is bringing to affected landscapes, and it is
likely that similar effects are being felt elsewhere. Oregon LNG’s proposal would add
fuel to this fire.

These effects will harm rural economies and decrease property values, as major gas
infrastructure transforms and distorts the existing landscape. They will also harm
endangered species in regions where production would increase in response to
Cheniere’s exports. Harm to these species and their habitat is, too, against the profound
public interest in species conservation, as expressed in the Endangered Species Act and
similar statutes.

3. Gas Production Poses Risks to Ground and Surface Water

As noted above, most of the increased production that would result from Cheniere’s
proposal will be from shale and other unconventional gas sources, and producing gas
from these sources requires hydraulic fracturing, or fracking. See DOE, Shale Gas
Production Subcommittee First 90-Day Report at 8.**°. Hydraulic fracturing involves
injecting a base fluid (typically water),**® sand or other proppant, and various fracturing
chemicals into the gas-bearing formation at high pressures to fracture the rock and
release additional gas. Each step of this process presents a risk to water resources.
Withdrawal of the water may overtax the water source. Fracking itself may contaminate
groundwater with either chemicals added to the fracturing fluid or with naturally
occurring chemicals mobilized by fracking. After the well is fracked, some water will

113 See Exhibit 54.

114 Attached as Exhibit 55.

11> Attached as Exhibit 56.

18 The majority of hydraulic fracturing operations are conducted with a water based
fracturing fluid. Fracking may also be conducted with oil or synthetic-oil based fluid,
with foam, or with gas.
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return to the surface, composed of both fracturing fluid and naturally occurring
“formation” water. This water, together with drilling muds and drill cuttings, must be
disposed of without further endangering water resources.

Water Withdrawals

The first step is the procurement of water. The precise amount of water varies by the
shale formation being fracked. To use one example formation, fracking a Marcellus
Shale well requires between 4 and 5 million gallons of water. TNC, Pennsylvania Energy
Impacts Assessment, Report 1: Marcellus Shale Natural Gas and Wind, 5.** Fresh water
constitutes 80% to 90% of the total water used a well even where operators recycle
“flowback” water from the fracking of previous well for use in fracking the current one.
New York Department of Environmental Conservation’s Revised Draft Supplemental
General Environmental Impact Statement on the Oil, Gas and Solution Mining
Regulatory Program, 6-13 (Sept. 2011) (hereinafter “NY RDSGEIS”).**®

Water withdrawals can drastically impact aquatic ecosystems and human communities.
Reductions in instream flow negatively affect aquatic species by changing flow depth
and velocity, raising water temperature, changing oxygen content, and altering
streambed morphology. /d. 6-3 to 6-4. Even when flow reductions are not themselves
problematic, the intake structures can harm aquatic organisms. /d. at 6-4. Where water
is withdrawn from aquifers, rather than surface sources, withdrawal risks permanent
depletion. This risk is even more prevalent with withdrawals for fracking than it is for
other withdrawal, because fracking is a consumptive use. Fluid injected during the
fracking process is (barring accident) deposited below freshwater aquifers and into
sealed formations. /d. 6-5; DOE Subcommittee First 90 day report at 19 (“in some
regions and localities there are significant concerns about consumptive water use for

17 Accord New York Department of Environmental Conservation’s Revised Draft

Supplemental General Environmental Impact Statement on the Oil, Gas and Solution
Mining Regulatory Program, (September 2011) (“Between July 2008 and February 2011,
average water usage for high-volume hydraulic fracturing within the Susquehanna River
Basin in Pennsylvania was 4.2 million gallons per well, based on data for 553 wells.”),
available at http://www.dec.ny.gov/data/dmn/rdsgeisfull0911.pdf. Other estimates are
that as much as 7.2 million gallons of frack fluid may be used in a 4000 foot well bore.
NRDC, et al., Comment on NY RDSGEIS on the Oil, Gas and Solution Mining Regulatory
Program (Jan. 11, 2012) (Attachment 2, Report of Tom Myers, at 10), attached as Exhibit
57 (hereafter Comment on NY RDSGEIS).

Water needs in other geological formations vary. See Exhibit 25 at 19 (estimating
that nationwide, fracking an individual well requires between 1 and 5 million gallons of
water).

118 Available at http://www.dec.ny.gov/energy/75370.html
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shale gas development.”). Thus, the water withdrawn from the aquifer will be used in a
way that provides no opportunity to percolate back down to the aquifer and recharge it.

Fracturing

Fracturing poses a serious risk of groundwater contamination. Contaminants include
chemicals added to the fracturing fluid and naturally occurring chemicals that are
mobilized from deeper formations to groundwater by the fracking process.
Contamination may occur through several methods, including where the well casing fails
or where the created fractures intersect an existing a poorly sealed well. Although
information on groundwater contamination is incomplete, the available research
indicates that contamination has already occurred on multiple occasions.

One category of potential contaminants includes chemicals added to the drilling mud
and fracturing fluid. The fluid used for slickwater fracturing is typically comprised of
more than 98% fresh water and sand, with chemical additives comprising 2% or less of
the fluid. NY RDSGEIS 5-40. Chemicals are added as solvents, surfactants, friction
reducers, gelling agents, bactericides, and for other purposes. /d. 5-49. New York
recently identified 322 unique ingredients used in fluid additives, recognizing that this
constituted a partial list. /d. 5-41. These chemicals include petroleum distillates;
aromatic hydrocarbons; glycols; glycol ethers; alcohols and aldehydes; amides; amines;
organic acids, salts, esters and related chemicals; microbicides; and others. Id. 5-75 to 5-
78. Many of these chemicals present health risks. /d. Of particular note is the use of
diesel, which the DOE Subcommittee has singled out for its harmful effects and
recommended be banned from use as a fracturing fluid additive. DOE Subcommittee
First 90-Day Report, 25. The minority staff of the House Committee on Energy and
Commerce determined that despite diesel’s risks, between 2005 and 2009 “oil and gas
service companies injected 32.2 million gallons of diesel fuel or hydraulic fracturing
fluids containing diesel fuel in wells in 19 states.” Natural Resources Defense Council,
Earthjustice, and Sierra Club, Comments [to EPA] on Permitting Guidance for Oil and Gas
Hydraulic Fracturing Activities Using Diesel Fuels (June 29, 2011) at 3 (quoting Letter
from Reps. Waxman, Markey, and DeGette to EPA Administrator Lisa Jackson (Jan. 31,
2001) at 1) (hereafter Comment on Diesel Guidance).**®

Contamination may also result from chemicals naturally occurring in the formation.
Flowback and produced water “may include brine, gases (e.g. methane, ethane), trace
metals, naturally occurring radioactive elements (e.g. radium, uranium) and organic
compounds.” DOE Subcommittee first 90 day report at 21; see also Comment on NY
RDSGEIS (attachment 3, Report of Glen Miller, at 2). For example, mercury naturally
occurring in the formation becomes mixed in with water-based drilling muds, resulting

119 Attached as Exhibit 58.
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in up to 5 pounds of mercury in the mud per well drilled in the Marcellus region.
Comment on NY RDSGEIS (attachment 1, Report of Susan Harvey, at 92).

There are several vectors by which these chemicals can reach groundwater supplies.
Perhaps the most common or significant are inadequacies in the casing of the vertical
well bore. DOE Subcommittee First 90 Day Report, 20. The well bore inevitably passes
through geological strata containing groundwater, and therefore provides a conduit by
which chemicals injected into the well or traveling from the target formation to the
surface may reach groundwater. The well casing isolates the groundwater from
intermediate strata and the target formation. This casing must be strong enough to
withstand the pressures of the fracturing process--the very purpose of which is to
shatter rock. Multiple layers of steel casing must be used, each pressure tested before
use, then centered within the well bore. Each layer of casing must be cemented, with
careful testing to ensure the integrity of the cementing. Comment on Diesel Guidance,
5-9.

Separate from casing failure, contamination may occur when the zone of fractured rock
intersects an abandoned and poorly-sealed well or natural conduit in the rock.
Comment on NY RDSGEIS (Attachment 3, Report of Tom Myers, 12 - 15). One recent
study concluded, on the basis of geologic modeling, that frack fluid may migrate from
the hydraulic fracture zone to freshwater aquifers in less than ten years.*?°

Available empirical data indicates that fracking has resulting in groundwater
contamination in at least five documented instances. One study “documented the
higher concentration of methane originating in shale gas deposits . . . into wells
surrounding a producing shale production site in northern Pennsylvania.” DOE
Subcommittee first 90 day report at 20 (citing Stephen G. Osborn, Avner Vengosh,
Nathaniel R. Warner, and Robert B. Jackson, Methane contamination of drinking water
accompanying gas-well drilling and hydraulic fracturing, Proceedings of the National
Academy of Science, 108, 8172-8176, (2011)). By looking at particular isotopes of
methane, this study was able to determine that the methane originated in the shale
deposit, rather than from a shallower source. Id. The DOE Subcommittee referred to this
as “arecent, credible, peer-reviewed study.” Id. Two other reports “have documented
or suggested the movement of fracking fluid from the target formation to water wells
linked to fracking in wells.” Comment on NY RDSGEIS (Attachment 2, Report of Tom
Meyers, 13). “Thyne (2008)[***] had found bromide in wells 100s of feet above the

120 Tom Myers, Potential Contaminant Pathways from Hydraulically Fractured Shale to

Aquifers, Ground Water (Apr. 17, 2012), attaches as Exhibit 59.
21 pr. Meyers relied on Thyne, G. 2008. Review of Phase Il Hydrogeologic Study.
Prepared for Garfield County, Colorado.
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fracked zone.” Id. “The EPA (1987)[***] documented fracking fluid moving into a 416-
foot deep water well in West Virginia; the gas well was less than 1000 feet horizontally
from the water well, but the report does not indicate the gas-bearing formation.” /d.

More recently, EPA has investigated groundwater contamination in Pavillion, Wyoming
and Dimock, Pennsylvania. In Pavillion, EPA’s draft report concludes that “when
considered together with other lines of evidence, the data indicates likely impact to
ground water that can be explained by hydraulic fracturing.” EPA, Draft Investigation of
Ground Water Contamination near Pavillion, Wyoming (Dec. 2011), at xiii."?* EPA tested
water from wells extending to various depths within the range of local groundwater. At
the deeper tested wells, EPA discovered inorganics (potassium, chloride), synthetic
organic (isopropanol, glycols, and tert-butyl alcohol), and organics (BTEX, gasoline and
diesel range organics) at levels higher than expected. /d. at xii. At shallower levels, EPA
detected “high concentrations of benzene, xylenes, gasoline range organics, diesel range
organics, and total purgeable hydrocarbons.” Id. at xi. EPA determined that surface pits
previously used for storage of drilling wastes and produced/flowback waters were a
likely source of contamination for the shallower waters, and that fracturing likely
explained the deeper contamination. /d. at xi, xiii. Although this is a draft report in an
ongoing investigation, an independent expert who reviewed the EPA Pavillon study at
the request of Sierra Club and other environmental groups has supported EPA’s
findings."** it demonstrates a possibility of contamination that DOE must consider in its
public interest evaluation.

EPA is also investigating groundwater contamination in Dimock, Pennsylvania. EPA
Region lll, Action Memorandum - Request for Funding for a Removal Action at the
Dimock Residential Groundwater Site (Jan. 19, 2012).** In Dimock, EPA has determined
that “a number of home wells in the Dimock area contain hazardous substances, some
of which are not naturally found in the environment.” Id. at 1. Specifically, wells are
contaminated with arsenic, barium, bis(2(ethylhexyl)phthalate, glycol compounds,
manganese, phenol, and sodium. /d. at 3-4. Many of these chemicals are hazardous

122 Environmental Protection Agency. 1987. Report to Congress, Management of Wastes

from the Exploration, Development, and Production of Crude Qil, Natural Gas, and
Geothermal Energy, Volume 1 of 3, Oil and Gas. Washington, D.C., available at
nepis.epa.gov/Exe/ZyPURL.cgi?Dockey=20012D4P.txt, attached as Exhibit 60.

123 Attached as Exhibit 61, available at
http://www.epa.gov/region8/superfund/wy/pavillion/EPA_ReportOnPavillion_Dec-8-
2011.pdf

124 Tom Myers, Review of DRAFT: Investigation of Ground Water Contamination near
Pavillion Wyoming (April 30, 2012), attached as Exhibit 62 and available at
http://docs.nrdc.org/energy/files/ene 12050101a.pdf.

125 Attached as Exhibit 63, available at
http://www.epaosc.org/sites/7555/files/Dimock%20Action%20Memo0%2001-19-12.PDF
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substances as defined under CERCLA section 101(14); see also 40 C.F.R. § 302.4. EPA’s
determination is based on “Pennsylvania Department of Environmental Protection
(PADEP) and Cabot Oil and Gas Corporation (Cabot) sampling information, consultation
with an EPA toxicologist, the Agency for Toxic Substances and Disease Registry (ATSDR)
Record of Activity (AROA), issued, 12/28/11, and [a] recent EPA well survey effort.” /d.
The PADEP information provided reason to believe that drilling activities in the area led
to contamination of these water supplies. Drilling in the area began in 2008, and was
conducted using the hazardous substances that have since been discovered in well
water. /d. at 1, 2. Shortly thereafter methane contamination was detected in private
well water. /d. at 2. In addition, there were several surface spills in connection with the
drilling operation. /d. at 1. After the contamination was detected, PADEP entered a
consent decree with Cabot which required permanent restoration or replacement of the
water supply. /d. at 2. Cabot has installed or is installing a “gas mitigation” system for
the affected wells. /d., see also Agency for Toxic Substances and Disease Registry, Record
of Activity/Technical Assist (Dec. 28, 2011) at 2 (hereafter ATSDR).'*

Pursuant to the consent decree, Cabot was providing replacement water to all 18 homes
until November 30, 2011, at which point Cabot halted deliver with PADEP’s consent.
ATSDR at 2. EPA has intervened because “EPA does not know what, if any, hazardous
substances these ‘gas mitigation’ systems, originally designed to address methane, are
removing.” EPA Action Memorandum at 2. EPA sampled water from 64 home wells.'”’,
“EPA found hazardous substances, specifically arsenic, barium or manganese, all of
which are also naturally occurring substances, in well water at five homes at levels that
could present a health concern. In all cases the residents have now or will have their
own treatment systems that can reduce concentrations of those hazardous substances

to acceptable levels at the tap.”*?®
Waste Management

Fracturing produces a variety of liquid and solid wastes that must be managed and
disposed of. These include the drilling mud used to lubricate the drilling process, the
drill cuttings removed from the well bore, the “flowback” of fracturing fluid that returns
to the surface in the days after fracking, and produced water that is produced over the
life of the well (a mixture of water naturally occurring in the shale formation and
lingering fracturing fluid). These wastes contain the same contaminants described in the

126 Attached as Exhibit 64, available at
http://www.epa.gov/aboutepa/states/dimock.pdf.

127 EpA, EPA Completes Drinking Water Sampling in Dimock, Pa (July 25, 2012), attached
as Exhibit 65, and available at
http://yosemite.epa.gov/opa/admpress.nsf/0/1A6E49D193E1007585257A46005B61AD
128
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preceding section. They present environmental hazards with regard to their onsite
management and with their eventual disposal.

On site, drilling mud, drill cuttings, flowback and produced water are often stored in
pits. Such open pits can have harmful air emissions, can leach into shallow groundwater
water, and can fail and result in surface discharges. Many of these harms can be
minimized by the use of seal tanks in a “closed loop” system. See, e.g., NY RDSGEIS at 1-
12. Presently, only New Mexico mandates the use of closed loop waste management
systems, and pits remain in use elsewhere.

Flowback and produced water must ultimately be disposed of offsite. Some of these
fluids may be recycled and used in further fracturing operations, but even where a fluid
recycling program is used, recycling leaves concentrated contaminants that must be
disposed of. The most common methods of disposal are disposal in underground
injection wells or through water treatment facilities leading to eventual surface
discharge.

Underground injection wells present risks of groundwater contamination similar to
those identified above for fracking itself. Gas production wastes are not categorized as
hazardous under the Safe Drinking Water Act, 42 U.S.C. § 300f et seq., and may be
disposed of in Class Il injection wells. Class Il wells are brine wells, and the standards and
safeguards in place for these wells were not designed with the contaminants found in
fracking wastes in mind. See also NRDC et al., Petition for Rulemaking Pursuant to
Section 6974(a) of the Resource Conservation and Recovery Act Concerning the
Regulation of Wastes Associated with the Exploration, Development, or Production of
Crude Oil or Natural Gas or Geothermal Energy (Sept. 8, 2010).**°

Additionally, underground injection of fracking wastes appears to have induced
earthquakes in several regions. Underground injection of fracking waste in Ohio has
been correlated with earthquakes as high as 4.0 on the Richter scale. Columbia
University, Lamont-Doherty Earth Observatory, Ohio Quakes Probably Triggered by
Waste Disposal Well, Say Seismologists (Jan. 6, 2012)."*° Underground injection may
cause earthquakes by causing movement on existing fault lines: “Once fluid enters a
preexisting fault, it can pressurize the rocks enough to move; the more stress placed on
the rock formation, the more powerful the earthquake.” Id. Underground injection is
more likely than fracking to trigger large earthquakes via this mechanism, “because
more fluid is usually being pumped underground at a site for longer periods.” Id. In light
of the apparent induced seismicity, Ohio has put a moratorium on injection in the
affected region. Id. Similar associations between earthquakes and injection have

129 Attached as Exhibit 66.
130 Attached as Exhibit 67, available at http://www.ldeo.columbia.edu/news-
events/seismologists-link-ohio-earthquakes-waste-disposal-wells
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occurred in Arkansas, Texas, Oklahoma and the United Kingdom. /d., Alexis Flynn, Study
Ties Fracking to Quakes in England, Wall Street Journal (Nov. 3, 2011)."3! In light of these
effects, Ohio and Arkansas have placed moratoriums on injection in the affected areas.
Lamont-Doherty Earth Observatory; Arkansas Qil and Gas Commission, Class I/
Commercial Disposal Well or Class Il Disposal Well Moratorium (Aug. 2, 2011).2*? The
recently released abstract of a forthcoming United States Geological Survey study
affirms the connection between disposal wells and earthquakes. Ellsworth, W. L., et al.,
Are Seismicity Rate Changes in the Midcontinent Natural or Manmade ?, Seismological
Society of America, (April 2012).**

As an alternative to underground injection, flowback and produced water is also sent to
water treatment facilities, leading to eventual surface discharge. This presents a
separate set of environmental hazards, because these facilities (particularly publicly
owned treatment works) are not designed to handle the nontraditional pollutants found
in fracking wastes. For example:

One serious problem with the proposed discharge
(dilution) of fracture treatment wastewater via a municipal
or privately owned treatment plant is the observed
increases in trihalomethane (THM) concentrations in
drinking water reported in the public media (Frazier and
Murray, 2011), due to the presence of increased bromide
concentrations. Bromide is more reactive than chloride in
formation of trihalomethanes, and even though bromide
concentrations are generally lower than chloride
concentrations, the increased reactivity of bromide
generates increased amounts of bromodichloromethane
and dibromochloromethane (Chowdhury, et al., 2010).
Continued violations of an 80microgram/L THM standard
may ultimately require a drinking water treatment plant to
convert from a standard and cost effective chlorination
disinfection treatment to a more expensive chloramines
process for water treatment. Although there are many
factors affecting THM production in a specific water,

131 Attached as Exhibit 68, available at http://online.wsj.com/article/

SB10001424052970203804204577013771109580352.html

132 Attached as Exhibit 69, available at
http://www.aogc.state.ar.us/Hearing%200rders/2011/July/180A-2-2011-07.pdf
133 This abstract is attached as Exhibit 70, and is available at
http://www?2.seismosoc.org/FMPro?-db=Abstract_Submission_12&-recid=224&-
format=%2Fmeetings%2F2012%2Fabstracts%2Fsessionabstractdetail.htm|&-
lay=MtgList&-find

48



simple (and cheap) dilution of fracture treatment water in
a stream can result in a more expensive treatment for
disinfection of drinking water. This transfer of costs to the
public should not be permitted.

Comment on NY RDSGEIS (attachment 3, Report of Glen Miller, at 13). Similarly,
municipal treatment works typically to not treat for radioactivity, whereas produced
water can have high levels of naturally occurring radioactive materials. In one
examination of three samples of produced water, radioactivity (measured as gross alpha
radiation) were found ranging from 18,000 pCi / L to 123,000 pCi/L, whereas the safe
drinking water standard is 15 pCi/L. /d. (Miller Report at 4).

c. Other Nationwide and Global Impacts

i. Price Increases

The EIA Export Study predicts that LNG exports will significantly increase demand for
natural gas and thereby raise domestic gas prices. EIA Export Study at 6. Higher gas
prices will in turn hurt American consumers and limit or eliminate manufacturing and
farming jobs, in addition to inflicting the environmental effects described above. /d."**
Although Oregon LNG offers its own differing predictions, DOE/FE should adopt the
estimates of its own sub-agency. Even if DOE/FE were to accept Oregon LNG’s own,
lower predictions of price impacts, however, DOE/FE would have to conclude that these
impacts constituted a significant harm to the public interest.

The EIA Export Study predicts striking price increases from a range of export scenarios.
EIA considered several combinations of conditions of shale gas export rates and
economic circumstances. It considered a “low” export case of 6 bcf/d, phased in either
quickly or slowly starting in 2015, and a “high” case of 12 bcf/d, again phased in quickly
or slowly. EIA Export Study at 1. These four export volumes and timelines were then
evaluated in the contexts of four background scenarios: the EIA’s Annual Energy Outlook
(“AEQ”) 2011 reference case, cases where shale recoveries were 50% higher or lower
than in the reference case, and a high economic growth reference case. Id. Models
were run from 2015 (the year in which the first exports were presumed to begin)
through 2035. E/A Export Study 1. EIA forecast effects of export on wellhead gas prices,
on various gas consumers, and on residential electricity bills. EIA Export Study 6-16. The

134 See also Democratic Staff, House Natural Resources Comm., Drill Here, Sell There, Pay

More: The Painful Price of Exporting Natural Gas (2012) (“Drill Here, Sell There, Pay
More”), attached as Exhibit 71; Industrial Energy Consumers of America, Response to
Hamilton Project: “A Strategy for U.S. Natural Gas Exports” by Michael Levi (July 16,
2012), available at http://www.ieca-us.com/wp-content/uploads/07.16.12 |ECA-
Response-to-Brookings.pdf and attached as Exhibit 72.
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study summarizes its results for its four export scenarios on the reference economic
case as follows:

Figure 1:** Natural Gas Wellhead Price Percentage Increases from the AEO 2011

Baseline under Four Export Scenarios
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These figures likely understate the impact of aggregate exports, because the volume of
proposed exports greatly exceeds EIA’s “high” export scenario, and because current
estimates of total reserves are much lower than those used in the EIA Export Study.
Beginning with export volumes, EIA’s “high” export cases of 12 bcf/d fall far short of the
27.58 bcf/d of exports for which applications are presently pending before DOE/FE.**
For perspective, note that 27.58 bcf/d is over 36% of current domestic gas production.
EIA, Monthly Natural Gas Gross Production Report (November 2, 2012). 137 0n the other
end, EIA has drastically reduced its estimates of total gas supplies. The EIA production
cases were derived from EIA’s 2011 Annual Energy Outlook, which assumed total

3> From the EIA Export Study, at 8.

Applications Received by DOE/FE to Export Domestically Produced LNG

from the Lower-48 States (as of October 16, 2012), available at
http://fossil.energy.gov/programs/gasregulation/reports/Long Term LNG Export 10-
16-12.pdf and attached as Exhibit 73.

137 Available at
http://www.eia.gov/oil_gas/natural_gas/data_publications/eia914/eia914.html and
attached as Exhibit 74. This report states that, for the month of August 2012, gross U.S.
withdrawals (not limited to the lower 48) were 76.60 bcf/d. The highest monthly
production in the past 12 months was 83.06 bcf/d in January 2012: the proposed
exports amount to over 33% of this total.

136
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domestic reserves of 827 tcf of natural gas. The more recent 2012 Annual Energy
Outlook cuts the estimates of reserves by over 40%, to 482 tcf.**®

Oregon LNG offers separate (and lower) predictions of price impacts. Absent a strong
showing that the EIA estimates are inferior to those prepared by Oregon LNG, it would
be arbitrary and capricious for DOE/FE to use industry estimates instead of the
estimates produced by the impartial federal agency DOE/FE specifically tasked with
examining this particular issue. 5 U.S.C. § 706, Motor Vehicle Mfrs. Ass’n of the United
States v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). Oregon LNG has failed to
make such a showing here.

Oregon LNG’s estimates must also be excluded because they fail to account for the
cumulative impacts of pending export proposal. The Navigant study Oregon LNG
commissioned used three cases: the status quo, approval of Oregon LNG’s proposal but
no other pending export proposals, and an “aggregate” LNG export scenario under
which 6.8 bcf/d of LNG is exported. Application at 23. In light of the 27.58 bcf/d of
proposed exports, DOE/FE cannot rest on these low export scenarios. Although Oregon
LNG may contend that it is unlikely that all, or even many, of the proposed export
projects will come to fruition or operate at full capacity, the possibility of that volume of
exports is hardly so “remote and speculative” that it can be discounted. See New York v.
NRC, 681 F.3d 471, 482 (D.C. Cir. 2012) (under NEPA, agency may only exclude analysis
of an event and its consequences when the event “is so ‘remote and speculative’ as to
reduce the effective probability of its occurrence to zero.”), San Luis Obispo Mothers for
Peace v. Nuclear Regulatory Comm’n, 449 F.3d 1016, 1031 (9th Cir. 2006) (same).
Therefore, DOE/FE must consider the cumulative impacts of all pending export
proposals, and thus consider Oregon LNG’s application in light of other pending
proposals. Consideration of the cumulative effects of the pending proposals is necessary
because the public, after all, will not experience each proposed terminal as an individual
project: It will experience them cumulatively, through the gas and electricity prices that
they will raise and the environmental damage that they will cause. To determine
whether any one export proposal is consistent with the public interest, DOE/FE must
consider whether a given proposal will harm the public in concert with (a) all proposals
which have already been approved and (b) whether it will cause harm if all reasonably
foreseeable proposals were approved. If the answer to this second question is yes,
DOE/FE must be able to justify why it is still in the public interest to approve the project
before it.**

138 E|A 2012 Annual Energy Outlook at 9, 13, see also Exhibit 5.

139 Although it would be unlawful to consider the price impacts of Jordan Cove’s
proposed exports in isolation, such consideration would nonetheless reveal a significant
impact. Jordan Cove itself predicts that the effects of its exports, if considered in
isolation, would increase gas prices in the Pacific Northwest by 3.9% to 7.2%.
Application at 15. As the EIA explains, this level of increase is detrimental to consumers,
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All of EIA’s scenarios predict greater price increases than Oregon LNG does. The high
export/low recovery scenarios predict that in the years leading up to 2020, wellhead
prices will increase over 50%.*° Similarly, over the longer term, EIA’s low-recovery high-
export scenarios predict Henry Hub price increases of $1.46 (20%) to $2.33 (32%) by
2025 and $0.94 (10%) to $1.59 (18%) by 2035.** EIA predicts similar increases in
wellhead prices for these periods.142 Even the low/slow exports reference case predicts
predicts Henry Hub prices to increase by $0.60 per MMBtu, or over 9%, by 2035.'3
These predictions are all significantly higher than Oregon LNG’s predictions of 5.43% to
4.96% increases in Henry Hub prices as a result of aggregate exports between 2017 and
2045. Application at 23.

Even if DOE/FE were to accept Oregon LNG’s projections, DOE/FE would have to
conclude that these projections were significant and contrary to the public interest.
Oregon LNG’s aggregate scenario predicts price increases of 5.71% to 8.49% at the
nearby Sumas hub in 2017 and 2045, respectively, and 5.43% (2017) to 4.96% (2045) at
the more distant Henry Hub. Application 25-26. Although these price predictions are
significantly lower than the EIA Export Study’s projections of hub price increases, Oregon
LNG’s predictions are still significant enough to risk the economic impacts outlined in
the EIA Export Study.

EIA predicts that in light of these price increases, all consumers of natural gas—
residential, commercial, industrial, and electricity generating users—will decrease
consumption. EIA Export Study at 11, 15. Despite decreased consumption, each
consumer type would pay a higher total gas bill. As EIA explains:

On average, from 2015 to 2035, natural gas bills paid by
end-use consumers in the residential, commercial, and
industrial sectors combined increase 3 to 9 percent over a
comparable baseline case with no exports, depending on
the export scenario and case, while increases in electricity
bulls paid by end-use customers range from 1 to 3 percent.
In the rapid growth cases, the increase is notably greater
in the early years relative to the later years. The slower

industry, and electricity generators. EIA Export Study at 6, 11, 15. Jordan Cove offers no
argument as to why these increases are not contrary to the public interest.
140 E1A Export Study Figure 4.
EIA Export Study tables B3 and B4.
142
Id.
193 EIA Export Study at Table B4. For other export scenarios and reference cases, EIA’s
estimates range from $0.40 to $1.59. /d.

141
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export growth cases tend to show natural gas bills
increasing more towards the end of the projection period.

EIA Export Study at 6. Industrial consumers would pay 6.4% to 14.6% more annually. /d.
at 15.

These percentage increases are very large in absolute terms. In the low/slow scenario,
gas and electricity bills increase by S9 billion per year, and this increase grows to $20
billion per year in other scenarios. EIA Export Study at 14. Industries particularly
dependent on natural gas—such as farming, steel production, fertilizer manufacturing,
and chemical manufacturing—will all be particularly impacted by these increases.***
Increased costs to these industries will likely result job losses, or at least stymied job
growth, offsetting job growth exports would create in the natural gas production
industry. /d.

ii. Changes in Domestic Power Production

Oregon LNG’s export proposal will further increase air pollution by increasing the
amount of coal used for domestic electricity production. The EIA Export Study predicts
that exports, by causing natural gas prices to rise, will drive more electricity generation t
coal than to renewable energy. EIA Export Study at 6 (The power sector will “primarily”
respond by shifting to coal-fired generation, and only secondarily to renewable sources),
see also id. at 17 (“higher natural gas prices lead electric generators to burn more coal
and less natural gas.”). Specifically, EIA predicts that 72 percent of the decrease in gas-
fired electricity production will be replaced by coal-fired production, with increased
liquid fuel consumption, increased renewable generation, and decreases in total
consumption making up the remainder (8, 9, and 11 percent, respectively). /d. at 18.

The shift from gas- to coal-fired electricity generation will increase emissions of both
traditional air pollutants and greenhouse gases. Gas-fired power plants generate less
than a third of the nitrogen oxides and one percent of the sulfur oxides that coal-fired
plants generate.'® Thus, the EIA Export Study demonstrates that exports will harm the
local environment by causing the opposite shift here.

Coal-fired plants also release roughly twice the carbon dioxide combustion emissions as
gas-fired plants, id., although as discussed in the following section, some of this
combustion advantage is offset by the greenhouse gas emissions resulting from gas

%4 Drill Here, Sell There, Pay More at 9-13; Industrial Energy Consumers of America,

Response to Hamilton Project: “A Strategy for U.S. Natural Gas Exports” by Michael Levi
(July 16, 2012).

15 EpA, Air Emissions, attached as Exhibit 75, available at
http://www.epa.gov/cleanenergy/energy-and-you/affect/air-emissions.html

53



production. Accordingly, the price increase and corresponding shift to coal-fired power
generation risks increasing greenhouse gas pollution. The EIA Export Study examined the
effects of 6 or 12 bcf/d of exports, phased in slowly or quickly, together with various
estimates for the extent of shale gas reserves and the pace of US economic
development. EIA concluded that under every scenario exports would produce a
significant increase in domestic greenhouse gas emissions, as illustrated by the table
below.

Table 1: Cumulative CO, Emissions from 2015 to 2035 With Various Export Scenarios™*®

no added
Case exports low/slow low/rapid high/slow high/rapid
Reference
Cumulative carbon dioxide emissions 125056 125,699 125,707 126,038 126,283
Change from baseline 643 651 982 1,227
Percentage change from baseline 0.5% 0.5% 0.8% 1.0%
High Shale EUR
Cumulative carbon dioxide emissions 124230 124 888 124 883 125,531 125,817
Change from baseline 658 653 1,301 1,587
Percentage change from baseline 0.5% 0.5% 1.0% 13%

Low Shale EUR
Cumulative carbon dioxide emissions 125,162 125,606 125,556 125,497 125,670

Change from baseline 444 384 335 508
Percentage change from baseline 0.4% 0.3% 0.3% 0.4%

High Economic Growth
Cumulative carbon dioxide emissions 131,675 131,862 132 016 131957 132,095

Change from baseline 187 341 282 420
Percentage change from baseline 0.1% 0.3% 0.2% 0.3%

Source: U.S. Energy Information Administration, National Energy Modeling System, with emissions related to
natural gas assumed to be consumed in the liguefaction process included.

The fact that gas exports will tend to favor coal as a fuel for domestic electrical
generation has particularly important implications for national emissions control efforts.
EPA has just released proposed carbon pollution standards for electricity generating
units which set emissions levels based upon the performance of natural gas combined-
cycle plants. See77 Fed. Reg. 22,392 (Apr. 13, 2012). EPA anticipates no notable
compliance costs for the rule because it expects utilities to react to low gas prices,
among other factors, by avoiding constructing expensive coal-fired plants. See id. at
22,430. If LNG exports move forward, however, gas prices will increase, making it more
difficult and expensive to capture combustion-side carbon pollution reductions from
fossil-fuel fired power plants. This interference with national efforts to control global
warming, which endangers public health and welfare, see 74 Fed. Reg. 66,496 (Dec. 15,
2009), is not in the public interest.

%6 From the EIA Export Study at 19.
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iii. Effects on Global Greenhouse Gas Emissions

Several other export applicants have argued that LNG exports will benefit the
environment by allowing importing countries to burn natural gas in place of coal, fuel
oil, or other fuels with higher carbon intensities, and that LNG exports will thereby
reduce global greenhouse gas emissions. This argument is wrong for two reasons.

First, looking at importing countries’ response to exports, a recent study by the
International Energy Agency predicts that international trade in LNG and other
measures to increase global availability of natural gas will lead many countries to use
natural gas in place of wind, solar, or other renewables, displacing these more
environmentally beneficial energy sources instead of displacing other fossil fuels, and
that these countries may also increases their overall energy consumption beyond the
level that would occur with exports.147 In the United States alone, the IEA expects the
gas boom to result in a 10% reduction in renewables relative to a baseline world without
increased gas use and trade.'*® The IEA goes on to conclude that high levels of gas
production and trade will produce “only a small net shift” in global greenhouse gas
emissions, with atmospheric CO2 levels stabilizing at over 650 ppm and global warming
in excess of 3.5 degrees Celsius, “well above the widely accepted 2°C target.” /d.

Second, even where importing countries do substitute gas for coal or fuel oil, the
available evidence indicates that this substitution is likely to cause little, if any,
reduction in global greenhouse gas emissions. On this issue, it is important to highlight
the energy and environmental costs LNG incurs in beyond those incurred by domestic
gas use. Liquefying natural gas is an energy intensive process. Additional energy is then
consumed in the transportation of the gas, with attendant greenhouse gas emissions.
Finally, the LNG must be regasified at the import terminal, often by being heated with
the combustion of other gas. These operations drastically increase the lifecycle
greenhouse gas emissions of LNG, adding between 24.7 and 27.5 tons of CO,e per
MMBtu.'*

%7 International Energy Agency, Golden Rules for a Golden Age of Gas, Ch. 2 p. 91

(2012), attached as Exhibit 76 and available at
http://www.iea.org/publications/freepublications/publication/WE02012 GoldenRulesR
eport.pdf

8 1d. at 80.

149 paulina Jaramillo, W. Michael Griffin, H. Scott Matthews, Comparative Life-Cycle Air
Emissions of Coal, Domestic Natural Gas, LNG, and SNG for Electricity Generation, 41
Environ. Sci. Technol. 6,290 (2007) (Jaramillo 2007). Available at
http://www.ce.cmu.edu/~gdrg/readings/2007/09/13/Jaramillo_ComparativeLCACoalNG
.pdf, and attached as

Exhibit 77. The supporting information for this article is available at
http://pubs.acs.org/doi/suppl/10.1021/es0630310/suppl file/
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Emissions from liquefaction, transportation and gasification mean that LNG is
significantly worse than domestic natural gas in terms of greenhouse gas emissions. For
perspective, natural gas combustion emits roughly 120 pounds of CO,e per MMBtu. See,
e.g., Jaramillo Supporting Info at 9. Using the above conservative figures, the process of
liquefying, transporting, and regasifying LNG accordingly emits 19% to 23% of the CO,e
emitted by natural gas combustion itself—a substantial increase. Jaramillo 2007
concluded that this increase could bring LNG’s lifecycle greenhouse gas emissions into
parity with coal:

Figure 2: Life-Cycle Emissions of LNG, Natural Gas, and Coal in Electricity Generation™®
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Moreover, Jaramillo’s analysis understates LNG’s lifecycle greenhouse gas emissions,
because this analysis does not reflect recent studies that have raised estimates for
emissions associated with natural gas production. The Jaramillo studies were conducted
prior to shale gas boom. As noted in part I1l.C.1.b.iii.1 above, shale gas production’s
methane emissions are drastically higher than those of conventional gas production.
Moreover, in April 2011 (well after the Jaramillo studies were published), EPA released
improved methodologies for estimating fugitive methane emissions from all natural gas
systems (unconventional and otherwise), which lead to higher estimates. EPA, Inventory

€s0630310si20070516 042542.pdf, and attached as Exhibit 78 (“Jaramillo Supporting
Information”). An earlier, related report with some additional information is Paulina
Jaramillo, W. Michael Griffin, H. Scott Matthews, Comparative Life Cycle Carbon
Emissions of LNG Versus Coal and Gas for Electricity Generation (2005), available at
http://www.ce.cmu.edu/~gdrg/readings/2005/10/12/Jaramillo LifeCycleCarbonEmissio
nsFromLNG.pdf, and attached as Exhibit 79.

130 From Jaramillo 2007 at 6,295. “SNG,” in the figure, refers to synthetic natural gas
made from coal.
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of U.S. Greenhouse Gas Emissions And Sinks: 1990 — 2009, U.S. EPA, EPA 430-R-11-
005."*

These recent studies estimate that aggregate domestic natural gas production releases
at least 44 pounds of CO,e per MMBtu. A report from the Worldwatch Institute and
Deutsche Bank summarizes much of the recent work.**? Specifically, the Worldwatch
Report synthesizes three other reports that used “bottom-up” methodologies to
estimate natural gas production emissions, prepared by Dr. Robert Howarth et al., of
Cornell,** Mohan Jiang et al. of Carnegie-Mellon,™* and Timothy Skone of NETL.*®> The
Worldwatch Report separately derived a “top-down” estimate, which produced a result

similar to the NETL estimate. Worldwatch Report at 9. These various assessments are
summarized in the following chart.

/11
/11
/11
/11
/11
/11
/11
/11

1 Attached as Exhibit 80. The executive summary to this document is Exhibit 81.

Mark Fulton et al., Comparing Life-Cycle Greenhouse Gas Emissions from Natural Gas
and Coal (Aug. 25, 2011) (“Worldwatch Report”), attached as Exhibit 82.

133 Robert W. Howarth et al., Methane and the greenhouse-gas footprint of natural gas
from shale formations, Climactic Change (Mar. 2011), attached as Exhibit 83.

>% Mohan Jiang et al., Life cycle greenhouse gas emissions of Marcellus shale gas,
Environ. Res. Letters 6 (Aug. 2011), attached as Exhibit 84.

> Timothy J. Skone, Life Cycle Greenhouse Gas Analysis of Natural Gas Extraction and
Delivery in the United States, Presentation to Cornell (May 12, 2011), attached as Exhibit
85. NETL has also put out a fuller version of this analysis. See also Timothy J. Skone, Life
Cycle Greenhouse Gas Inventory of Natural Gas Extraction, Delivery and Electricity
Production (Oct. 24, 2011), attached as Exhibit 86.

152
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Figure 3: Comparison of Recent Life-Cycle Assessments'*®
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Source: DBCCA Analysis 2011; NETL 2011; Jiang 2011; Howarth 2011. Note: NETL Average Gas study includes
bar shaded grey due to inability to segregate upstream CO2 and methane values, which were both accounted for in
the study. See page 10 for more information. *2011 EPA methodology compared to 2010.

As this figure demonstrates, although the 2011 studies differ, they all estimate
production greenhouse gas emissions (combined methane and “upstream CO,”) in a
similar range. Synthesizing these studies, the Worldwatch Report estimated normalized
life-cycle GHG emissions from domestic natural gas production (i.e., excluding
liquefaction, transport, and gasification of LNG) at approximately 20.1 kilograms, or over
44 pounds, of CO,e/MMBtu. Worldwatch Report at 15 Ex. 8. Some studies estimate
that production emissions are significantly higher.

Jaramillo used production emission estimates that are much lower than those produced
by the more recent studies, and using the recent and higher figures appears to erode
what little climate advantage Jaramillo found LNG to have over coal. Jaramillo used
estimates of 15.3 to 20.1 pounds CO,e/ MMBLtu, i.e., estimates that were at least 24
pounds lower than the 2011 studies’. Jaramillo Supporting Information at 8. Jamarillo
estimated total life-cycle emissions for LNG at 149.6 to 192.3 lbs CO,e/MMBtu. /d.
Simply increasing these life-cycle estimates by 24 Ibs CO,e represents a 12% to 16%

6 Worldwatch Report at 3.
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increase in total emissions. This increase substantially erodes any climate advantage
LNG-fired electricity generation may have over coal-fired generation.

Finally, any LNG exported from Oregon LNG will likely have life cycle emissions that are
even higher than the above estimates. The above studies generally estimate gas
production emissions in aggregate, mixing conventional gas extraction with
unconventional sources such as shale gas. As noted above, the EIA Export Study predicts
that extraction induced by exports will overwhelmingly be from shale gas sources, EIA
Export Study at 11, and shale gas has higher production emissions than conventional
sources.” This fact highlights the need for a thorough study regarding the indirect and
cumulative impacts of export prior to any DOE/FE authorization. Further study is
similarly needed to combine the analysis of export on fuel switching domestically with
life-cycle emissions of LNG exports. Nonetheless, using even the more conservative
estimates in the existing record, it is unlikely LNG export will reduce global greenhouse
gas emissions.

2. The Economic Benefits Oregon LNG Predicts are Uncertain and Overstated

Oregon LNG claims that construction of the terminal and associated pipeline will deliver
over $800 million in annual economic benefit during the construction period, followed
by $100 million in annual benefit during operation of the project. Application at 5.

These predictions, however, rest on a flawed analysis that overstates the number and
guality of jobs created. Oregon LNG’s arguments relating to job creation and economic
benefit all rest on predictions made using IMPLAN modeling software. See, e.g.,
Application at Appendix C page 11. To use IMPLAN or any other input-output model, the
user inputs a description of economic activity in a given set of economic sectors, and the
model responds by tracing this spending through the economy. Specifically, the model
uses accounting tables to track how the initial expenditure will flow through various
industrial sectors and then uses local multipliers to estimate how this allocation will
alter employment decisions.

IMPLAN, like input-output models generally, suffers from numerous significant
limitations that lead it to drastically overestimates economic benefits. A recent study by
Amanda Weinstein and Dr. Mark Partridge, of Ohio State University, explains why many
of these limitations matter. See Amanda Weinstein and Mark D. Partridge, The
Economic Value of Shale Natural Gas in Ohio, OHIO STATE UNIVERSITY, Swank Program in
Rural-Urban Policy Summary and Report (December 2010) (“Ohio Study”).**® Further

157 . .. . .
>" EPA recently estimated methane emissions from a conventional well completion at

only 0.80 tons, while completion of a hydraulically fractured well yielded 158.55 tons of
methane. See O&G NSPS TSD at 4-7 (Table 4-2).
158 Attached as Exhibit 87.
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limitations are discussed by David Kay, The Economic Impacts of Marcellus Shale Gas
Drilling: What Have We Learned? What are the Limitations? (Apr. 2011).*°

First, input-output models do not consider counterfactuals and foregone opportunities.
They map the consequences of a particular expenditure, rather than asking how the
economy might have grown had investors and regulators made different choices. Nor
do they consider how the particular choice at issue might displace other economic
activity. The absence of a counter-factual is at the core of the Ohio Study’s critique. /d.
at 11. Specifically, input-output models “do not include various displacement effects
and do not reflect the true counterfactual of comparing what would have happened
without” the activity in question. Id. (emphasis in original). Looking at the particular case
of input-output models of oil and natural gas drilling, the Ohio Study explains that these
omitted factors include “higher local wages and land costs, which reduce employment
that would have occurred elsewhere in the economy. Likewise, the environmental
effects may reduce activity in the tourism sector and other residents may not want to
live near such degrading activity.” Id. (emphasis added).

Second, input-output studies may not reflect actual spending patterns, as the Ohio
Study explains. Id. at 14-15. For example, construction employees may choose to save
their money (which may be prudent in light of the temporary nature of facility
construction work) rather than to spend it. /d.

Third, input-output models are static, providing a series of one-year snapshots. Thus,
input-output models measure “job-years” but not jobs held year to year. As the Ohio
Study explains, “impact studies do not produce continuous employment numbers. If an
impact study says there are 200,000 jobs, this does not mean 200,000 workers are
continuously employed on a permanent basis. . . . [W]hile the public is likely more
interested in continuous ongoing employment effects, impact studies are producing
total numbers of supported jobs that occur in a more piecemeal fashion.” Ohio Study at
11.

Fourth, input-output models cannot determine how many jobs are created. The model
identifies the number of jobs supported by the predicted spending. /d. Job support
cannot be treated as job creation without consideration of a counterfactual, however,
because absent a counterfactual, it is impossible to determine whether the job would
have existed without the project under consideration. /d.

Fifth, as a result of the above limitations, input models are not readily able to “evaluate
economic circumstances in which the change in the economy has been or will be rapid
and large,” or to deal with the complicated series of individual choices and community
disruptions (including the displacement of existing economic activity) occasioned by the

159 Attached as Exhibit 88.
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boom. David Kay, The Economic Impacts of Marcellus Shale Gas Drilling: What Have We
Learned? What are the Limitations?, 5-6, 22-30 (Apr. 2011).**® Input output models
struggle, particularly, to map these distributional effects, where some prosper while
others suffer, and, more generally, is not designed to chart the long-term effects of such
major dislocations. See id. at 22-30.

In summary, input-output model result should be seen as estimates of solely the effects
of increased expenditures on a particular project (here, gas exports and production),
and limited and overly-optimistic ones at that, rather than as a reliable comparison of
how the economy would fare with and without gas exports. The NGA’s “public interest”
test requires DOE/FE to determine whether the country would be better off with
Oregon LNG’s proposal than without it. Input-output -based analyses cannot answer this
question, but these are the only analyses Oregon LNG offers.

3. DOE/FE Cannot Rationally Approve Oregon LNG’s Export Plan On the Record
Before It

The NGA, and subsequent DOE delegation orders and regulations, charge DOE/FE with
determining whether or not a gas export application is in the public interest. See, e.g.
15 U.S.C. § 717b(a). DOE/FE must make this decision on the record before it. This
means that, regardless of DOE/FE’s decision to presume, initially, that an application
should be granted, this presumption does not, and cannot, absolve DOE/FE of its duty to
make its own determination. Panhandle Producers and Royalty Owners Ass’n, 822 F.2d
at 1110-1111. Simply put, “the agency must examine the relevant data and articulate a
satisfactory explanation for its action including a rational connection between the facts
found and the choice made.” Motor Vehicle Mfrs. Ass’n of the United States v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (emphasis supplied). DOE/FE cannot
rationally find for Oregon LNG on the record in this case.

As we have demonstrated, record support for Oregon LNG’s claimed benefits is
extraordinarily thin. Oregon LNG has submitted input-output model derived argument
of economic benefit, but the underlying model does not show whether the economy
would improve more without Oregon LNG proposal than it would without it. Oregon
LNG further argues that export will not cause significant gas price increases, but this
argument is contradicted by the EIA Export Study that DOE/FE itself commissioned.

Sierra Club and Riverkeeper, on the other hand, have shown that the gas and electricity
price increases associated with exports will add billions of dollars in costs to the
consumers. These costs will propagate through the economy, retarding growth. We
have also shown that the economic benefits, if any, associated with gas production
increases may actually do long-term damage to the U.S. economy by plunging large

160 See Exhibit 88.
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regions of the country into a boom-and-bust extractive cycle. Further, we have shown
that gas extraction and export have major environmental (and, hence, additional
economic) costs, which Oregon LNG has failed to even acknowledge.

On this record, DOE/FE cannot approve export. Were it do so, it would be violating
basic norms of agency record rulemaking, as well as its own rules. See, e.g., 5 U.S.C. §
706; 10 C.F.R. § 590.404 (requiring DOE/FE to base its final opinion “solely on the official
record of the proceeding” and to impose terms “as may be required by the public
interest” after record review).

D. If DOE/FE Does Move Forward, It Must Impose Rigorous Monitoring Conditions

If DOE/FE nonetheless approves Oregon LNG’s application, it must recognize its
continuing duty to protect the public interest, as it explained in its Sabine Pass decision.
This duty is of crucial importance in the context of LNG export, where circumstances are
rapidly changing. DOE/FE therefore announced its intention to monitor environmental,
economic, and other relevant considerations. Sabine Pass at 31-33. Such a monitoring
provision must be imposed here, as well, but must be significantly expanded.

Specifically, although Sabine Pass announces an intention to monitor many different
considerations, it most clearly states that the agency will act if there is a “reduction in
the supply of natural gas needed to meet essential domestic needs.” Id. at 32. This
consideration is undoubtedly of great importance, but it is not the only way in which
changing circumstances could imperil the public interest.

On the contrary, as we have demonstrated at length in these comments, there is strong
evidence that the public interest will be impaired by gas exports. These impairments
include (1) regional and national economic dislocations and disruptions caused by
natural gas extraction, including by the industry’s boom-and-bust cycle, (2) national
increases in gas and electricity prices and resulting shifts to more polluting fuels, (3) and
environmental impacts of many sorts. Any one of these categories of interests could be
impaired by gas export. DOE/FE must therefore state that it will monitor each of these
areas, providing specific monitoring terms and thresholds which will trigger agency
actions of various types, ranging from further study through reductions in export
volume or changes in timing to a revocation of DOE/FE’s approval.'®*

If DOE/FE fails to include such provisions in any final approval, it will fail to fulfill its
“continuing duty to protect the public interest,” id. at 31, and so violate the Natural Gas
Act. Because neither Oregon LNG nor DOE/FE have described or proposed such terms,

161 Providing a clear monitoring plan of this sort will also benefit Jordan Cove, which will

be better able to determine when and how DOE/FE may act, improving the company’s
ability to plan its actions and investments.
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Sierra Club and Riverkeeper also protest this application to the extent that DOE/FE fails
to develop adequate monitoring terms of the sort we have described.

IV. Conclusion

Sierra Club and Riverkeeper therefore move to intervene, offer the above comments,
and protest Oregon LNG’s export proposal for the reasons described above. Oregon
LNG’s application is not consistent with the public interest and must be denied.

Respectfully submitted,

Nathan Matthews

Sierra Club Environmental Law Program
85 2" st., Second Floor

San Francisco, CA 94105
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EXHIBIT B

CENTER for BIOLOGICAL DIVERSITY

Via eFiling
December 21, 2012

Secretary Kimberly D. Bose

Federal Energy Regulatory Commission
888 First Street NE, Room 1A
Washington, DC 20426

Re:  Scoping Comments on the Oregon LNG Export Project and Northwest’s
Washington Expansion Project, Docket No. PF12-18-000 and PF12-20-000

Dear Secretary Bose,

The Center for Biological Diversity (“the Center”) thanks you for this opportunity to
submit scoping comments on the upcoming Federal Energy Regulatory Commission (“FERC”)
Environmental Impact Statement (“EIS”) for two proposed projects: the Oregon Liquefied
Natural Gas Export (“LNG”) Project and Northwest’s Washington Expansion Project (Docket
No. PF12-18-000 and PF12-20-000). 77 Fed. Reg. 59,603 (Sept. 28, 2012). We strongly
oppose these projects due to their significant environmental impacts, although we agree with the
agency’s decision to issue an EIS to evaluate these impacts.

We hereby incorporate by reference the comments submitted by Columbia Riverkeeper
on these projects, dated December 21, 2012. As described in those comments, construction and
operation of these projects will cause serious, irreparable harm to the environment, including
increased air pollution including the substantial emission of greenhouse gases, water pollution
and dredging impacts, and the alteration of terrestrial habitat. We would like to highlight two
additional issues that we feel merit particular attention in the agency’s EIS — impacts to marine
resources and impacts to migratory and other birds.

The Oregon LNG Export Project

As the agency is aware, the Oregon LNG project was originally proposed in 2008 as an
import receiving terminal, which will include the construction of a marine terminal with an LNG
carrier berth and turning basin, various storage facilities, and a pipeline. The company is now
proposing to add an export component to the same project, so the project can be operated
bidirectionally. The new export component will include the construction of two liquefaction
trains and more production and storage facilities at the same location in Warrenton, Oregon and a
new 39-mile pipeline segment between Woodland, Washington and Warrenton. The projects’
new and primary purpose is to reexport Canadian natural gas to foreign markets and to distribute
Canadian gas to Pacific Northwest markets. 2012 Oregon LNG Export Project Prefiling Review
Draft Resource Report 1, at 1-3 (2012) (“2012 Oregon LNG Terminal Draft Report”). In the
same EIS, FERC will also be considering the Washington Expansion Project (“WEP”), proposed
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by Northwest, to expand the capacity of Northwest’s pipeline between Sumas and Woodland to
provide natural gas to the proposed Oregon LNG facility.

Although the agency’s EIS will ultimately cover both aspects of the project (the previous
import component and the current export component), as well as the connected WEP, in a single
EIS, FERC has issued scoping notices on the two components separately. We note that it is
difficult to provide comments on the export component alone, as the import and export
components involve the very same LNG facility, and thus obviously overlap. We therefore
address both the export and import components in these comments. Similarly, Oregon LNG has
now produced two entirely separate, lengthy NEPA Prefiling Review Drafts for the import and
export components. Neither document fully evaluates the projects’ impacts, and the production
of two separate documents obscures the cumulative impacts. FERC should require the company
to submit a new Prefiling Review Draft that covers both projects in a single document.

Marine Impacts of the Oregon LNG Project

The Center expresses substantial concern over the Oregon LNG project’s marine impacts,
as this project will cause a substantial increase in shipping, which will increase the risk that
marine mammals will be struck by ships, add to already significant underwater noise, increase air
pollution, and create a new risk of LNG spill. The 2012 Export Terminal documents predict a
substantial increase in shipping facilitated by the Terminal’s construction. The documents
estimate that 125 vessels will arrive annually at the Export Terminal and will travel primarily to
and from Asia along the North Pacific Great Circle Route, past the Aleutian Islands. 2012
Oregon LNG Terminal Draft Report, at 1-12. These additional 250 trips will increase travel
along this route by around 6 percent. Id. Further, the proponent’s 2008 Import Terminal
documents estimated that the additional trips, calculated even before the project included an
export component, could increase traffic along coastal California, Oregon, and Washington by
over 4 percent. 2008 Oregon LNG Terminal and Oregon Pipeline Project Draft Resource Report
1, at 1-26 (2008) (“2008 Oregon LNG Terminal Draft Report™).

1. Ship Strikes

Ship strikes are a major cause of death for numerous marine species, including
Endangered Species Act-listed whales and turtles. A 2003 report identified 292 confirmed or
possible ship strikes between 1975 and 2002, finding fin and humpback whales are the species
most commonly found struck. Sea turtles are also struck by ships. Most ship strikes to large
whales result in death.? In its most recent Stock Assessment Report, NMFS has also documented
numerous vessel-related mortalities and serious injuries for humpback whales, fin whales, killer
whales, and other species on the West Coast, including some off of Oregon and Washington.®
However, the number of documented ship strikes grossly underestimates actual incident and

! Jensen, A.S. and G.K. Silber. 2003. Large Whale Ship Strike Database. U.S. Department of Commerce,
NOAA Technical Memorandum. NMFS-OPR-25, 37 pp. Available at:
www.nmfs.noaa.gov/pr/pdfs/shipstrike/lwssdata.pdf.
2

Id.
3 Caretta, J.V. et al. 2001. U.S. Pacific Marine Mammal Stock Assessments: 2011. NOAA-TM-NMFS-
SWFSC-488. Available at: http://www.nmfs.noaa.qov/pr/pdfs/sars/po2011.pdf.




mortality numbers, as many of animals sink, are scavenged, or are otherwise never seen. Id.
Recent studies have estimated that only 2 percent of cetaceans killed are ever recovered, and thus
mortality estimates based on stranded animals may vastly underestimate actual mortality.* Based
on annual census records of Southern Resident killer whales, carcasses from confirmed deaths of
known individuals are recovered only 6% of the time.’

In a Technical Memo, revised in June 2012, the Oregon LNG proponents attempt to
estimate the likelihood of ship strike from the project, and conclude, based on the number of
documented ship strikes in the area, that the likelihood is relatively low, around 0.05 per year per
species. See Oregon LNG: Estimate of Potential Whale Strikes, at 3 (June 2012). Because the
number of documented ship strikes does not reflect the actual number of ship strikes, this
estimate is unrealistically low and ultimately unhelpful. We encourage FERC to fully and
adequately consider the increased risk of vessel strikes as a result of shipping associated with this
project. We also encourage the agency to consider this project’s shipping impacts cumulatively
with other upcoming shipping-related projects, including the Jordan Cove LNG export facility
and coal exporting facilities along the coast. Further, shipping through the Aleutian Islands is
expected to increase as the Arctic sea ice recedes from global warming. This adds to the risk of
ship strikes, underwater noise, and greenhouse gas and other emissions from the ships. We
encourage the agency to consider both the proposed impacts of this project in addition to the
anticipated impacts of increased shipping through the North Pacific Great Circle Route.

Further, the proponents note that LNG carriers typically travel at almost 20 knots at
ocean speeds, and 10 to 12 knots once in the Columbia River. Id. Research has shown a direct
correlation between vessel speed and ship strikes resulting in whale mortality, including “clear
evidence of a sharp rise in mortality and serious injury rate with increasing vessel speed.”® For
example, studies have found that the vast majority of lethal and serious whale ship strikes
involved vessels exceeding 14 knots, and no lethal or serious injuries occurred at speeds below
10 knots. We encourage the agency to consider an alternative that requires ship speed limits on
approach to the facility or other mitigation measures.

* Williams, R. et al. 2011. Underestimating the damage: interpreting cetacean carcass recoveries in the
context of the Deepwater Horizon/BP incident, Conservation Letters, Vol. 4, Issue 3, pp. 288-233
(June/July 2011) DOI: 10.1111/j.1755-263X.2011.00168..x.

® Fisheries and Oceans Canada. 2008. Recovery strategy for the northern and southern resident killer
whales (Orcinus orca) in Canada. Fisheries and Oceans Canada, Ottawa, Canada. Available at:
www.chc.ca/be/news/bc-081009-killer-whale-recovery-strategy.pdf; see also Kraus, S.D. et al. 2005.
North Atlantic right whales in crisis. Science 309:561-562. Available at:
http://www.sciencemag.org/content/309/5734/561 (estimating that only approximately 17 percent of ship
struck North Atlantic right whale are actually detected).

® pace, R.M. and Silber, G.K. 2005. Abstract: Simple Analyses of ship and large whale collisions: Does
speed kill? Sixteenth Biennial Conference on the Biology of Marine Mammals. San Diego, December
2005; Laist, D.W., Knowlton, A.R., Mead, J.G., Collet, A.S. and Podesta, M. 2001. Collisions between
ships and whales. Marine Mammal Science 17(1): 35-75; Vanderlaan, A.S.M. and Taggart, C.T. 2007.
Vessel Collisions with Whales: The probability of lethal injury based on vessel speed. Marine Mammal
Science 23(1): 144-156.




2. Underwater Noise

Over the past 50 years, there has been a dramatic increase in ocean noise pollution from
human sources including navy active sonar, seismic surveys used for research and oil and gas
exploration, and commercial shipping. Vessel traffic is the largest source of noise pollution in the
marine environment, and the intense, low frequency noise pollution generated by ships can travel
great distances through the water.” This low frequency propeller noise is also in the same lower-
frequency range used for communication by whales, dolphins, and other marine animals.?

Numerous studies have documented the potential impacts of increasing ocean noise,
which can mask communication and impede reproduction, feeding, navigation, and ultimately
survival of marine animals.® Further, a recent study documented that chronic stress in North
Atlantic right whales is associated with exposure to low frequency noise from ship traffic, which
can cause long-term reductions in fertility and decreased reproductive behavior, increased
vulnerability to diseases, and permanent cognitive impairment.® Reducing ship speed can reduce
noise levels,** and again, the agency should consider requiring some mitigation for these effects.

3. Air Pollution

Ocean-going ships emit substantial amounts of air pollutants, including sulphur dioxide
(SOx), nitrogen dioxide (NOXx), and particulate matter that can cause serious human health
impacts like respiratory inflammation, worsening of existing respiratory diseases, and even
premature death.'? Environmental impacts of these pollutants are also serious and include
nitrogen nutrient loading, acidification, smog caused by NOx and other precursor gases, and
changes in visibility.*®

" Hildebrand, J. 2005. Impacts of anthropogenic sound In: Marine Mammal Research Conservation
Beyond Crisis. Edited by: J.E. Reynolds 111, W.F. Perrin, R.R. Reeves, S. Montgomery and T.J. Ragen.
gohns Hopkins University Press, Baltimore, Maryland, pp. 101-124.

Id.
% See Final Report of the NOAA International Symposium: Shipping Noise and Marine Mammals: A
Forum for Science, Management, and Technology. Arlington, VA. May 2004 (summarizing studies).
Available at: www.nmfs.noaa.gov/pr/pdfs/acoustics/shipping_noise.pdf; Wright, A.J. 2008. International
Workshop on Shipping Noise and Marine Mammals, Hamburg, Germany, 21st-24th April 2008. Okeanos
- Foundation for the Sea, Auf der Marienhohe 15, D-64297 Darmstadt. 33+v p.
9 Rolland, R.M. et al. 2012. Evidence that ship noise increases stress in right whales. Proceedings of the
Royal Society B. Feb. 8, 2012; Rolland, R.M. et al. 2007. The inner whale: hormones, biotoxins and
parasites. In: Kraus S.D. and R.M. Rolland, (eds.). The Urban Whale: North Atlantic Right Whales at the
Crossroads. Harvard University Press, Cambridge, MA.
1 Wright 2008; see also Southall, B. L. and A. Scholik-Schlomer. 2008. Final report of the NOAA
International Conference: "Potential Application of Vessel-Quieting Technology on Large Commercial
Vessels," 1-2 May, 2007, Silver Spring, MD, U.S.A. (noting the correlation between vessel speed and
noise).
12 See Proposal to Designate an Emission Control Area of Nitrogen Oxides, Sulphur Oxides and
Particulate Matter, International Maritime Organization, Marine Environment Protection Committee,
183ubmitted by the United States and Canada (Apr. 2009).

Id.




Further, ships also emit substantial amounts of greenhouse gases. For example, in 2007
alone, shipping resulted in carbon dioxide emissions of 1046 million metric tons per year in
2007, almost three percent of global greenhouse gas emissions.* A single container ship can
emit more pollution than 2,000 diesel trucks. Ships also contribute as much as 30 percent of the
world’s nitrogen oxide emissions, an estimated 27.8 million tons per year.' Ships also emit
black carbon, or soot, as they burn fossil fuels. Marine shipping was responsible for 3.6 percent
of the United States’ black carbon emissions in 2002,'® and shipping is responsible for all black
carbon released over the oceans.'” All of these pollutants contribute to the ongoing and
increasing impacts of global climate change. Further, the absorption of carbon dioxide into the
ocean causes ocean acidification, altering seawater chemistry and impacting species.

FERC must calculate and consider all air emissions of the shipping associated with this
project and evaluate the impacts this air pollution will have on human health and the
environment, in addition to all other direct and indirect air emissions associated with this project.

4, Spills

Finally, FERC must fully evaluate the potential for and full effects of both minor and
major spills from an LNG carrier or the facility itself. Commonly, LNG carriers can transport
125,000 m® to 145,000 m® of LNG, and newly designed carriers may carry up to 265,000 m® of
LNG.® If spilled, the LNG may volatilize and transport as a vapor cloud or spread as a liquid on
the water’s surface.'® Further, the LNG may ignite, causing an additional safety concern. While a
major spill may be unlikely, the impacts of such a spill could be substantial. FERC must fully
evaluate the consequences of an LNG carrier spill over water, including impacts to marine
mammals and shorebirds.

Migratory Birds, including Impacts from Drilling in Canada

FERC must fully consider the direct impacts of the project, and particularly the pipeline
construction, on migratory and other birds under NEPA. 40 C.F.R. § 1508.8. The project may

4 Marine Environment Protection Committee, International Maritime Organization (IMO),

Prevention of Air Pollution from Ships: Second IMO GHG Study 2009 (Apr. 9, 2009). Prepared by
@yvind Buhaug et al.

> Friends of the Earth International (FOEI). 2007a. Prevention of Air Pollution from Ships: Recent
Findings on Global Warming Justifying the Need for Speedy Reductions of Greenhouse Gas Emissions
from Shipping. Submitted to the Marine Environment Protection Committee, IMO (May 4, 2007).

16 Battye, W. and K. Boyer. 2002. Methods for Improving Global Inventories of Black Carbon and
Organic Carbon Particulates, Report No. 68-D-98-046. Prepared for U.S. EPA by EC/R Inc. Available at
http://www.epa.gov/ttn/chief/conference/eill/ghg/battye.pdf.

7 Reddy, M. Shekar and O. Boucher. 2006. Climate impact of black carbon emitted from energy
consumption in the world’s regions. Geophysical Research Letters 34: L11802.

'8 Luketa, A., et al. 2008. Breach and Safety Analysis of Spills Over Water from Large Liquefied Natural
Gas Carriers. Sandia National Laboratories. Available at: http://www.energy.ca.gov/Ing/documents/2008-
09-11_SANDIA_2008 Report.PDF.

9 Hightower, M. et al. 2004. Guidance on Risk Analysis and Safety Implications of a Large Liquefied
Natural Gas (LNG) Spill Over Water. Sandia National Laboratories. Available at:
http://www.energy.ca.gov/Ing/documents/2004-12_SANDIA-DOE_RISK_ANALYSIS.PDF.




take birds directly through collisions with vehicles, nest disturbances and habitat destruction, and
other impacts, and indirectly through increases in predation opportunities and habitat
disturbance. FERC must consider the impacts on migratory birds and other birds within the
project area under NEPA.

Further, FERC must consider the impacts of gas drilling in Canada on birds and other
wildlife. NEPA requires FERC to consider all direct, indirect, and cumulative impacts of its
decision on this project. 40 C.F.R. § 1508.8. Indirect impacts include all effects that “are caused
by the action and are . . . farther removed in distance, but are still reasonably foreseeable.” 1d.
The purpose of this project is to distribute Canadian natural gas, thus construction and operation
of this facility will facilitate ongoing and additional natural gas production in Canada. 2012
Oregon LNG Terminal Draft Report, at 1-3; see, e.g., Mid-States Coalition for Prog. v. Surface
Transp. Bd., 345 F.3d 520 (8th Cir. 2003) (invalidating EIS evaluating rail line transporting coal
because agency failed to consider the indirect effects of the project on the market for alternative
sources of energy that had lesser air quality impacts). These indirect impacts must be fully
evaluated in the agency’s EIS.

Natural gas production can have substantial impacts on migratory birds. For example,
FWS has documented that oil and gas waste pits present significant risks to wildlife. Pits can
“entrap and kill migratory birds and other wildlife” as birds mistake waste pits for bodies of
water and become covered with substances that may cause exposure and exhaustion.? In
addition, the New Mexico Department of Game and Fish has expressed concern about the
hazards of hydrocarbon toxicity to wildlife including “acute and chronic ingestion or absorption
toxicity, loss of thermal stability from oiling of fur or feathers, and reproductive failure due to
absorption of chemicals from the maternal bird body through the shell of eggs.”*

Further, migratory birds are fully protected under the Migratory Bird Protection Act
(“MBTA”), which prohibits the “take” of migratory birds and their nests or eggs, except as
permitted by regulation. 16 U.S.C. § 703(a). “Take” is defined by the MBTA as “pursue, hunt,
shoot, capture, collect, [or] kill.” 1d. 8 715(n). The prohibition applies broadly to all taking done
“at any time, by any means or in any manner.” 1d. § 703(a). FERC must ensure that the projects’
construction, eventual operation, and the Canadian drilling that may be facilitated by the projects
does not cause the unlawful take of migratory birds and must seek an appropriate MBTA permit
if necessary.

Conclusion

The Center opposes the Oregon LNG Project and Northwest’s Washington Expansion
Project (Docket No. PF12-18-000 and PF12-20-000). We encourage the agency to fully comply
with NEPA in issuing its EIS and consider all of the very serious direct, indirect, and cumulative
impacts of these projects on the environment.

2 U.S. Fish & Wildlife Service, Region 6 Envtl. Contaminants Program, Reserve Pit Mgmt.: Risks to
Migratory Birds (2009).

2! Kirkpatrick, Lisa, Letter from Lisa Kirkpatrick, Conservation Services Division Dept of Fish and
Game, to New Mexico Oil and Conservation Division, Environmental Bureau re OCD Rule "Pits and
Below-Grade Tanks" NMAC 19.15.2.40; NMGF Project No. 11251 (Feb 2, 2007).
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COLUMBEBIA Columbia Riverkeeper
724 Oak Street

W Hood River, OR 97031
Phone: (541) 387-3030
RIVERKEEPER"' www.columbiariverkeeper.org
Clean YWater = Healthy Rivers = Oar Future
July 29, 2011
U.S. Army Corps of Engineers Washington Department of Ecology
Attn: Danette Guy, Project Manager Attn: SEA Program—Federal Permit
P.O. Box 3755 Coordinator
Seattle, WA 98124-3755 P.O. Box 47600
Danette.L.Guy@usace.army.mil Olympia, WA 98504-7600

ecyrefedpermits@ecy.wa.gov
Via U.S. Email

RE: Public Comment on Longview Fibre Paper and Packaging, Inc.’s
Clean Water Act 88 404 and 401 Permit Application, NWS-2011-
00637

To whom it may concern:

Columbia Riverkeeper (“Riverkeeper”) submits the following public comments
on the Longview Fibre Paper and Packaging, Inc’s (“Longview Fibre”) Clean Water Act
(“CWA?”) 88 404 and 401 permit application, NWS-2011-00637. Longview Fibre
proposes dredging up to 22,000 cubic yards (cy) of accreted sediment and disposing of
the dredged material in the flow land of the Columbia River. The proposed dredging
activity will target a depth of -10 feet Columbia River Datum. The purpose of these
activities is to “restore adequate navigational depths for shipping vessels using Longview
Fibre docking facilities.”

Longview Fibre’s dredging activities join a long list of recent or proposed
dredging and in-water maintenance and deepening projects on the Lower Columbia,
including a series of projects within close proximity to Longview Fibre. Based on the
large-scale investment in recovering endangered and threatened species in the Lower
Columbia River, as well as efforts to improve water quality for various beneficial uses,
Riverkeeper urges the U.S. Army Corps of Engineers (“Corps”) and Washington
Department of Ecology (“Ecology”) to carefully consider the direct, indirect, and
cumulative impacts of the Port’s projects and other actions occurring in close proximity
to Longview Fibre’s project.

Columbia Riverkeeper is a 501(c)(3) non-profit corporation whose mission is to
restore and protect the water quality of the Columbia River and all life connected to it,



from the headwaters to the Pacific Ocean. Riverkeeper’s members and volunteers reside,
work, and recreate in Oregon and Washington, including near and downstream of
Longview Fibre. Many of Riverkeeper’s members rely on the Columbia River for their
livelihoods and/or enjoy using the Columbia River for recreational and spiritual purposes,
including fishing, swimming, and hiking. In addition to working on-the-ground with
volunteers to monitor and restore the Columbia, Riverkeeper regularly comments on
federal, state, and local permits that impact water quality and habitat. Based on the influx
of dredging applications near, upstream, and downstream of Longview Fibre,
Riverkeeper requests that the Corps and Ecology carefully assess the cumulative impacts
of Longview Fibre’s project with other actions in the Lower Columbia River.

l. THE DIRECT, INDIRECT, AND CUMULATIVE IMPACTS OF LONGVIEW
FIBRE’S DREDGING PROJECT, IN ADDITION TO PAST, PRESENT, AND
REASONABLY FORESEEABLE ACTIONS, IS SIGNIFICANT AND
WARRANTS AN EIS.

Longview Fibre’s dredging proposal will not occur in a vacuum. The Lower
Columbia River is subjected to extensive and ongoing dredging activities. See Ex. A,
Columbia River Channel Improvement Project Adaptive Environmental Management
Plan. Pursuant to National Environmental Policy Act (“NEPA”), the Corps must evaluate
the significance of Longview Fibre’s proposal by accounting for the cumulative impacts
of past, present, and future dredging activities in the Lower Columbia River.

Longview Fibre’s application joins a long list of similar maintenance dredge and
deepening projects on the Columbia River. Many of these projects are within close
proximity to Longview Fibre. These include, but are not limited to, the following
projects:

= Port of Longview Emergency Dredge and Disposal Project
0 RM 47 and 48
o0 Proposal: To address channel shoaling, the emergency dredge
project will remove 200,000 cy and 300,000 cy in the mainstem
Columbia.
o Permitissued July 2011

=  Weyerhaeuser, NWS-2011-00181.:
0 RM 63.4-65.8
o0 Proposal: The applicant proposes dredging up to 3.1 million cy of
sediment over a ten year period, with up to 300,000 cy dredged
annually.
0 Public comment period closed July 16, 2011

= Port of Longview, NWP-2000-39:
0 RM 66
0 Proposal: The Port proposes a series of dredging events to maintain
existing depths or deepen the Port’s currently operational berths.

U.S. Army Corps of Engineers and the
Washington Department of Ecology
July 29, 2011
Page 2 of 5



This includes dredging activities at Berths 1, 2, 4,5, 6, 7, 8, and 9.

The Port also seeks authorization to conduct annual maintenance

dredging to address sediment accumulation on an as-needed basis.

The Joint Public Notice does not state the amount of sediment that

the Port proposes to dredge. As part of this application, the Port

also proposes replacing dilapidated, untreated wooden fender piles.
0 Public comment period closed July 19, 2011.

= Millennium Bulk Terminals Longview and Northwest Alloys

0 RM629-635

0 Proposal: Conduct in- and over-water infrastructure work and
maintenance dredging. The project includes: (1) conducting
maintenance dredging of approximately 31,300 cy; (2) replacing
12 creosote-treated timber piles with steel pipe; (3) replacing one
18.5-inch octagonal concrete pile with steel pipe; (4) replacing 50
timber cross-braces or bracing members; (5) removing non-
functioning derrick loader including 22 14-inch timber piles and
650 sf of over-water decking; and (6) conducting various above-
water structural and safety improvements.

0 JARPA submitted June 2011.

In addition, the Port of Kalama (RM 75) and its tenants have recently obtained or
submitted applications for dredging projects, such as the Kalama Export dredge project.
The Corps and Ecology must evaluate the significance of Longview Fibre’s proposed
dredging activities in conjunction with cumulative impacts from past, present, and
reasonably foreseeable future actions in the Lower Columbia.

In its April 2011 SEPA comments, the Washington Department of Fish and
Wildlife (“WDFW™) expressed similar concerns about the cumulative impacts of multiple
dredging and maintenance projects near the Port of Longview. WDFW’s comments are
attached as Exhibit F.

Aguatic lands at the Longview Fibre site and adjacent sections of the Columbia
River support industrial activities as well as fish runs, including Endangered Species Act
(“ESA”) listed salmon and smelt. Specifically, Longview Fibre’s dredging project will
take place near designated critical habitat, or other spawning, rearing and migration
habitat, of numerous federally protected species, including multiple runs of salmon and
steelhead, green sturgeon, and smelt. See Ex. B, Mary Moser, et al., Do Green Sturgeon
in Estuaries Segregate by Distinct Population Segment? (powerpoint) (acoustic studies of
federally listed green sturgeon demonstrate species presence near the Port of Longview);
Ex. C, Oregon Department of Fish and Wildlife and Washington Department of Fish and
Wildlife 2010 Joint Staff Report Concerning Stock Status and Fisheries for Sturgeon and
Smelt, (Dec. 7, 2009); Ex. D, Columbia River Channel Project, Final Supplemental
Feasibility Report and Environmental Impact Statement, Exhibit K-2, Evaluation Report
Smelt (Revised); Ex. E, Factors Contributing to the Decline of Chinook Salmon: An

U.S. Army Corps of Engineers and the
Washington Department of Ecology
July 29, 2011

Page 3 of 5



Addendum to the 1996 West Coast Steelhead Factors for Decline Report, National
Marine Fisheries Service, 9 — 10 (June 1998) (“Land and water-use practices, including . .
. dredging. . . have, and will continue to substantially altered [sic] watershed functions
and features necessary for productive use by anadromous salmonids.”). The cumulative
impacts of Longview Fibre’s proposed dredging, along with past, present, and reasonably
foreseeable actions, cross the threshold of significance, requiring preparation of a full
EIS.

Last year, the National Marine Fishers Service (“NMFS”) listed the Southern
Distinct Population Segment of eulachon (i.e., smelt) as threatened under the ESA. 75
Fed. Reg. 13012 (Mar. 18, 2010). Dredging is recognized as a major impact on ESA-
listed eulachon (i.e., smelt). See Status Review Update for Eulachon in Washington,
Oregon, and California, Prepared by the Eulachon Biological Review Team (Jan. 20,
2010) (“Potential dredging impacts on eulachon consist of direct effects of entrainment of
adults and eggs and potential for smother of eggs with sediment . . . Indirect effects may
consist of alteration of freshwater spawning habitat and estuarine nursery habitat.”)
(citations omitted). According to NMFS, “[d]redging during eulachon spawning would
be particularly detrimental, as eggs associated with benthic substrates are likely to be
destroyed.” Id. at 13019. The Corps and Ecology must therefore address the direct,
indirect, and cumulative impacts of the Longview Fibre’s project on eulachon.

In addition to the direct impacts of dredging, the Corps and Ecology must
consider the direct, indirect, and cumulative impacts of increased ship traffic that the Port
projects will foster. For example, the Corps and Ecology must consider the direct,
indirect, and cumulative impacts of invasive species contained in ballast water that would
be released in the lower Columbia River as the result of the proposed dredging activities.
The Corps and Ecology must also consider the direct, indirect, and cumulative impacts of
ballast water uptake and wake stranding on juvenile salmon and steelhead, eulachon and
other ESA-listed species.” These are potentially significant impacts that should be
considered thoroughly in an EIS.

In addition, the timing of Longview Fibre’s maintenance dredge project is critical
to assess the project’s significance and impacts to ESA-listed fish. The Joint Public
Notice fails to describe when Longview Fibre intends dredge 22,000 cy of sediment.
Without this information, it is entirely unclear how the dredging activities will impact
fish and wildlife, including ESA-listed fish.

Dredging in the Columbia River is an action with significant environmental
consequences in its own right that should be evaluated in an EIS, along with alternatives.
We again ask that the Corps and Ecology conduct a complete environmental review that

1 For example, eulachon larvae are extremely small at 4-8mm in length (about the size of
mosquito larvae). They are poor swimmers, simply drifting downstream with the current
and out to sea. They would not be able to avoid being drawn into a ship’s ballast water.

U.S. Army Corps of Engineers and the
Washington Department of Ecology
July 29, 2011
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considers a series of similar actions that impact water quality and habitat at and near
Longview Fibre.

Il. CONCLUSION.

Riverkeeper urges the Corps and Ecology to assess fully the environmental
impact of Longview Fibre’s application, including the aggregate impacts of multiple
projects which are spatially and temporally similar to the Port’s in-water actions. Thank
you in advance for considering Riverkeeper’s public comments on Longview Fibre’s 404
and 401 joint permit application.

Sincerely,
/sl Lauren Goldberg

Lauren Goldberg
Staff Attorney
Columbia Riverkeeper

cc without encl.:

Steve Gagnon, U.S. Army Corps of Engineers

Mike Wojtowicz, Cowlitz County Building and Planning
Shannon Wills, Assistant Director, Fish Biologist, Cowlitz Tribe
Jeff Fisher, National Marine Fisheries Service

Steven West, Washington Department of Fish and Wildlife
Micah Russell, Columbia River Estuary Study Taskforce

U.S. Army Corps of Engineers and the
Washington Department of Ecology
July 29, 2011
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City of Vancouver * P.O. Box 1995 * Vancouver, WA 98668-1995
www.cityofvancouverus

September 30, 2013

MBTL Coal Export Terminal EIS
c¢/o ICF International

710 Second Ave., Suite 550
Seattie, WA 98104

Elaine Placido, SEPA. Responsible Official

Cowlitz County Department of Building and Planning
207 4™ Avenue North

Kelso, WA 98626

SUBJECT: SEPA SCOPING COMMENTS ON MILLENNIUM BULK TERMINALS
LONGVIEW LLC COAL EXPORT TERMINAL (MILLENNIUM)

Thank you for the opportunity to comment on the SEPA Scoping Notice for potential impacts of
the proposed Millennium Coal Export Terminal upon the City of Vancouver and its citizens.
Vancouver is uniquely situated at the intersection of major rail corridors which lead to points
east and north and south. The BNSF rail lines run through the City of Vancouver East-West
along the Columbia River and North-South west of the downtown. A significant amount of rail
freight traffic travels through Vancouver city limits and most, if not all, of the coal trains headed
to or from the Millennium facility will pass through Vancouver city limits.

As reflected in the City Council’s Resolution of July 16, 2012 (attached), and in public testimony
received at a Clark College forum on the project on December 12, 2012, the City of Vancouver
has a number of concerns with the prcject in regard to potentially significant adverse impacts.

Please include the following in your Scoping Notice, to be addressed in the Draft Environmental
Impact Statement (DEIS):

1. Impacts from Coal Dust. Substantial uncertainty exists, including contradictory evidence,
about the potential environmental effects from coal dust that may blow off or otherwise
escape the coal cars. The EIS should study and conclusively determine what direct and
cumulative impacts may occur to human health and natural systems such as wetlands, soil,

Millennium Coal Export Terminal

Scoping Comment Letter
Page 1 of 3
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vegetation and streams. How much coal dust is likely to blow off or shake out of the open
coal cars, based on the latest scientific studies? Serious consideration should be given to
requiring that all coal cars which access the Millennium Terminal be covered during
transport in order to mitigate such impacts to a level of non-significance.

2. Blocked Crossings. Vancouver has as many as 18 private at-grade crossings and at least 8
public at-grade crossings. Given the projected length of the trains (up to a mile and-a-half per
train) and the projected number of trains per day (as many as 20) that will be moving through
Vancouver, there will be substantial delays at at-grade vehicle crossings. Such delays will
result in increased residential and commercial traffic congestion, lost productivity, increased
tailpipe emissions from idling vehicles, etc. Direct and cumulative impacts from blocked
crossings need to be studied in the EIS, and mitigated to a level of non-significance.

3. Delays to Emergency Responders. Some residential areas along the Columbia River could be
entirely cut off from emergency responders due to the length of the trains and slow speeds of
the trains in city limits, or from trains that are stopped waiting for other trains to move.
Emergency responders may have no alternative but to access such areas by boat. How will
blocked crossings impact the ability of the fire department to respond to a fire or medical
emergency, or the police to respond to a crime in progress? Such direct and cumulative
impacts should be studied in the EIS and mitigated to a level of non-significance, which
should include ongoing funding for the operation and maintenance of the City’s fire boat and
associated staff.

4. Impacts from Surfactant. To what extent does the chemical surfactant that is sprayed on the
coal to minimize airborne transport of dust break down over time and under different weather
conditions (e.g. heat, cold, precipitation, etc.)? What are the chemical components in the
surfactant, and when the surfactant breaks down and is transported into the air, what are the
potential health hazards and impacts to water, soil and vegetation? Direct and cumulative
impacts from airborne or deposited surfactant released from the coal cars should be studied in
the EIS. Again, mitigating such potential impacts by requiring the coal cars to be covered
should be considered in the EIS.

5. Train Horn Noise. As noted above, there are at least 26 at-grade crossings within Vancouver
city limits, and many of these are unsignalized crossings. Impacts from train hern noise to
nearby residents or employees from as many as 20 additional trains per day should be studied
in the EIS, and mitigated to the extent possible.

6. Increase in Train Diesel Emissions. It has been reported that, due to the anticipated length of
the trains (up to one and a half miles), additicnal engines to pull or push the cars will be
required, which will significantly increase localized impacts from diesel emissions. If each
train requires twice the number of engines to haul the coal cars than a typical freight train,
then the impacts from diesel emissions would be comparable to 40 irains per day, instead of
20. What are the potential adverse health impacts to nearby residents or employees from such
an increase? What are the impacts to the local or regional air quality from such an increase?
The amount of diesel emissions from the total number of engines needs to be quantified and
the direct and cumulative health and air quality impacts should be studied in the EIS and
mitigated to a level of non-significance.

Millennium Coal Export Terminal

Scoping Comment Letter
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7. Cumulative Impacts from Other Coal Export Facilities. The proposed Millennium Export
Terminal is one of several coal export facilities that are proposed in the States of Washington

and Oregon. Cumulative impacts that can be reasonably anticipated from all other proposed
coal facilities, whether or not a permit application has been filed, should be studied in the
EIS, and potentially significant impacts mitigated to a level of non-significance.

Again, thank you for the opportunity to provide comments on the SEPA Scoping Notice for the
Millennium facility. We look forward to commenting further once the Draft EIS is made
available for public comment.

Sincerely,

7

»

Chad Eiken, AICP, Director

Community and Economic Development Department
(360) 487-7882

chad.eiken@cityofvancouver.us

c Mayor and City Council
Eric Holmes, City Manager
Barbara Ayers, Communications Manager
Jan Bader, Program Manager
Joe Molina, Fire Chief
Chris Sutter, Acting Police Chief
Ted Gathe, City Attorney
Stephanie Rice, The Columbian

Millennium Coal Export Terminal
Scoping Comment Letter
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07/16/12

RESOLUTION NO. M-3X)%

A RESOLUTION of the City Council of the City of Vancouver, Washington, expressing
concern regarding the impact of increased coal transport rail traffic in Vancouver resulting from
proposed coal export terminal projects in Whatcom County Washington, Cowlitz County
Washington, Grays Harbor County Washington, Morrow County, Oregon, Coos County, Oregon
and Columbia County, Oregon and requesting that the agencies reviewing the Environmental
Impact Statements (EIS) for said projects, including federal, state, and local agencies, include
impacts, both direct and cumulative, along the train and Columbia River routes for freight
moving to the proposed terminals in the EIS and that at least one of the EIS Scoping hearings
and one of any other subsequent hearings related to the EIS for each coal export terminal project
be held in Clark County.

WHEREAS, the Burlington Northern Santa Fe (BNSF) track runs through and bisects the
city of Vancouver running east/west; and

WHEREAS, another BNSF line runs north/south through the City of Vancouver, uses a
railroad bridge located in southwest Vancouver to cross the Columbia River to points in the State
of Oregon, and the bridge and line are also used by Union Pacific trains; and

WHEREAS, there are proposed coal export terminal projects in Whatcom County
Washington (the Gateway Pacific Terminal Project, or GPT) and Cowlitz County Washington
(Millennium Project) in addition to possible proposals for Grays Harbor County Washington as

well as Morrow, Coos and Columbia counties in Oregon; and

RESOLUTION - 1



WHEREAS, the City of Vancouver supports projects that create jobs and provide a
healthy economy locally and regionally and understands that many permanent and potentially
thousands of temporary construction jobs are at stake with the coal terminal proposal, and

WHEREAS, the City of Vancouver, in partnership with the Port of Vancouver, is
investing millions of dollars in public funding to improve its waterfront area with the intention of
attracting new jobs and improving rail capacity; and

WHEREAS, the City of Vancouver supports the rail expansion project underway at the
Port of Vancouver which will create additional capacity to move goods and freight; and

WHEREAS, the proposals (except Morrow County), if completed, will result in
significant new rail traffic through Vancouver, including at least twenty additional trains per day
of up to one and half miles long; and

WHEREAS, the Morrow County proposal will result in additional barge traffic along the
Columbia River near the City of Vancouver; and

WHEREAS, this increased rail traffic will have impacts in Vancouver including but not
limited to increased traffic congestion and delays to residents and commerce, increased tail pipe
emissions from stopped and idling vehicles and increased diesel emissions; and

WHEREAS, Vancouver has been made aware of potential impacts from coal dust and
other particulates that may be blown from open rail cars and barges including air and soil
pollution and health impacts but has no way to evaluate such potential impacts; and

WHEREAS, Whatcom County, Washington Department of Ecology and the United
States Corp of Engineers have entered into an MOU to jointly promulgate the required EIS and

are currently scoping the EIS for the GTP project; and
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WHEREAS, Cowlitz County is evaluating an application and developing an EIS for the
Millennium project and Washington Department of Ecology and the United States Corp of
Engineers are also involved such evaluation; and '

WHEREAS, the nature and scope of the environmental review for the other coal export
terminal proposals has yet to be determined; and

WHEREAS, said agencies should include the impacts of coal-based export facilities,
including increased rail traffic and coal dust, in the scope of the EIS for each coal export terminal
project, and public hearings at the various stages of the EIS process should be conducted in Clark
County; and

WHEREAS, the Federal National Envitonmental Policy Act (NEPA) and the Washington
State Environmental Policy Act (SEPA) require the consideration in environmental review of
both the direct and indirect impacts of the terminal proposals including off-site impacts along
the rail lines used to deliver coal to the terminals; and

WHEREAS, NEPA and SEPA require the consideration in environmental review of the
cumulative impacts of all of the terminal proposals including those actually applied for and those
that are reasonably foreseeable; and

WHEREAS, substantial uncertainty exists, including contradictory evidence, about the
environmental effects of coal dust potentially escaping from the trains, potential impacts on
water quality resulting from coal barge traffic, and the number and size of trains using the tracks
passing through the City of Vancouver; and

WHEREAS, uncertainty regarding coal trains and barges passing through or near
Vancouver should be clarified in NEPA and SEPA review; and

WHEREAS, the City of Vancouver wishes to become a Party of Record regarding all of

the coal terminal projects proposed in the states of Oregon and Washington.
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NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF
VANCOUVER:

Section 1. We urge all local reviewing Washington and Oregon agencies, the Washington
State Department of Ecology, reviewing Oregon State Agencies, and the United States Army
Corps of Engineers to include impacts of the proposed coal export facilities on Vancouver,
including but not limited to increased traffic congestion and delays to residents and commerce,
increased tail pipe emissions from stopped and idling vehicles, increased diesel emissions and
potential impacts from coal dust and other particulates that may be blown from open rail cars and
barges in the scoping of the EIS for both the GPT project and the Millennium project and all coal
export terminal projects reasonably foreseeable in the states of Washington and Oregon.

Section 2. We urge all local reviewing Washington and Oregon agencies, the Washington
State Department of Ecology, reviewing Oregon State Agencies, and the United States Army
Corps of Engineers to conduct an analysis of the cumulative impacts of the GPT and Millennium
project and all coal export terminal projects reasonably foreseeable in the states of Washington
and Oregon through a SEPA and NEPA environmental impact statement process.

Section 3. We urge all local reviewing Washington and Oregon agencies, the Washington
State Department of Ecology, reviewing Oregon State Agencies, and the United States Army
Corps of Engineers to conduct at least one EIS scoping hearing for each coal export terminal
project and at least one of any subsequent hearings related to the EIS for all coal export terminal
projects proposed in the states of Washington and Oregon at a location in Clark County.

Section 3. We request that the City of Vancouver be made a Party of Record for all coal
export terminal projects proposed in the states of Washington and Oregon.

Section 4. That this Resolution shall take effect and be in full force upon passage and

signatures hereon.
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ADOPTED at regular session of the Council of the City of Vancouver, this u 0

day of c\u;\u ,2012.

ATTEST:

R. Lloyd Tylér, City Clerk
By: Carrie Lewellen, Deputy City Clerk

APPROVED AS TO FORM:

Ted H. Gathe, City /Kttorney

RESOLUTION - §



COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION

700 NE Multnomah Street, Suite 1200 (503)238-0667
Portland, Oregon 97232 F(503)235-4228

www.critfc.org

November 18, 2013
VIA Email and U.S. Post

Millennium Bulk Terminals — Longview EIS
c¢/o ICF International
710 Second Avenue, Suite 550

Seattle, WA 98104
comments@millenniumbulkeiswa.gov

RE: Millennium Bulk Terminals LLC, Longview Shipping Facility Project — Scoping Comments
To Whom It May Concern:

The Columbia River Inter-Tribal Fish Commission (CRITFC) appreciates this opportunity to comment
on the scoping process for the state and federal environmental impact statements (SEPA and NEPA,
respectively) being conducted by the State of Washington and the U.S. Corps of Engineers. We submit
these comments in support of and as a companion for the comments and concerns of our member tribes,
the Confederated Tribes and Bands of the Yakama Nation, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Tribe and the Confederated Tribes of the Warm Springs Reservation.
Any comments filed by these tribes are hereby incorporated by reference.

CRITFC was formed 1977 to ensure a unified voice in our member tribes’ management of their fishery
resources, and as managers, to protect reserved treaty rights through the exercise of the inherent
sovereign powers of tribes. CRITFC functions to protect, promote, and enhance the Columbia River
Basin’s anadromous fish resources consistent with the treaty-secured interests of its member tribes by
formulating a broad, general fisheries program, and providing technical and legal support. The tribes
recognize that to protect their fisheries, managers must take a holistic approach to recovering the fish
and the ecosystems upon which those fish depend. Therefore, proposals for new developments must be
examined and analyzed with the best scientific information available to determine whether the project —
and the synergistic effect stemming from that project — does not place too much burden on the aquatic
resources of the Basin.

General Site Concerns

The Port of Longview is located within the Columbia River estuary, a valuable functioning ecosystem
that has been identified by scientists and resource managers as a vital link in the lifecyle of most
anadromous fish in the Basin. All anadromous species, including those listed under the Endangered
Species Act, pass through or rear, in the estuary. The fact that habitat around the Port is already
degraded makes it imperative that any new development cause as little injury as possible. The particular

Putting fish back in the rivers and protecting the watersheds where fish live
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site on which Millennium Bulk is planning to build is especially polluted, so planners need to take extra
caution. On all the factors below, the State and the Corps should carefully analyze the potential effects
and examine the best available science.

e Destruction of Wetlands. The proposal will include destruction of wetland habitat in order to
build out the docks. The estuary is habitat-deficient for many aquatic species, so further loss of
wetlands is a significant concern.

¢ Dock Construction. Docks have been shown to cause disparate impacts to the system depending
on their location and size. Docks provide in-water refugia for aquatic predators as well as resting
spots for birds that feed on outmigrating salmonid smolts. Construction of the docks diminish
rearing habitat and create water quality concerns.

¢ Nighttime lighting. The proposal indicates that the project will be operated on a twenty-four hour
basis. Other projects that operate at night with bright lights have been shown to benefit predators
to the detriment of salmonids and other aquatic species.

e Fugitive coal dust from the site. Fugitive coal dust is a challenge at every point in the “coal
lifecycle”, i.e., from extraction to use. The Port of Longview is subject to frequent high winds
from the west and south. During certain wind patterns fugitive coal dust will impact the river
regardless of the amount of surfactant and water that is applied to the coal mounds. Coal dust has
been shown to contain toxic properties that pollute the air and may cause toxic water conditions.

e Polluted Stormwater Runoff. As the piles of coal are wetted to reduce fugitive coal dust, runoff
from the coal, which may contain mercury, arsenic, lead and other pollutants, will either pollute
the river or pollute the soil and be entrained into the alluvial groundwater paths. This issue must
be examined and any opportunities to devise means to avoid these sources of pollution should be
examined.

e Dredging for Construction and Operations and Maintenance. Dredging is projected to be a
"~ continual need for dock operation and will contribute long-term impacts to river flow and
degrade benthic health. Repeated actions such as this will result in cumulative effects.

e Dredge Spoils. The site upon which this project is proposed is highly contaminated from past
practices of tenants. All dredge spoils should be carefully analyzed for potential contaminants
before being placed back in the riverine system, and if contaminants are found, they should be
properly disposed. General concerns with dredge spoil placement should also be analyzed,
including the creation or expansion of avian predator habitat.

e Increase in Large-sized Ship Traffic. The ships of the Panamax category, proposed for this
project, will be massive for the Columbia River. Ships of this size and draft are unique for this
area. Studies have shown that large ships cause huge disturbances in the system, including
causing wake stranding of outmigrating smolts, bank erosion and disturbance of nearshore
habitats. Adding this project to the river will increase ship traffic dramatically and will have
significant negative effects on listed salmonids.
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Cumulatively these activities; dock building, dredging, wetland removal and fill and excess ship traffic,
can wreak havoc on the estuarine ecosystem. As more is learned about the high value of estuarine
habitat, a greater understanding is being gained of the hydrodynamic impacts of various developments
within the estuary. At a minimum, the analysis needs to determine a baseline bathymetry value and
conduct a hydrodynamic modeling study of the effects of all these activities on the estuary, including
effects on water flow, velocity, and sediment transport. The study should include various water quality
parameters, including temperature.

Transportation

This project is nothing without transporting coal to and from the site. And the opposite is also true, coal
shipments to and from Longview will not occur without this Project. Without trains, ships and
potentially, barges, no coal would be transferred to or stored at the Port of Longview. The effects of coal
transportation will directly — and disproportionately — affect tribal people along the river.

Currently, rail traffic on both sides of the Columbia River is at high volume. During fishing season,
tribal fishers are faced with extremely dangerous conditions as they cross rail tracks, usually without the
benefit of an overpass or lighted crossing signal, in order to reach their usual and accustomed fishing
sites along the river bank. This proposal will increase this traffic by an order of magnitude and will
further exacerbate this situation. Neither Millennium Bulk nor Burlington Northern, which owns the rail
lines, has planned to pay for crossing improvements to decrease the danger. In fact, neither entity is
required to do so.

Two to three coal trains travel the Gorge area daily. Tribal fishers have reported fugitive coal dust
emitting from the open cars and have noted coal dust in all areas around the train tracks. Fugitive coal is
dust is already a concern for tribal fishers; it is a concern for their lung health and for the health of their
river and fish. Studies need to be conducted to learn about the interaction of coal and water and its
bioaccumulative capacity of associated toxics with regards to fish, both anadromous and native.

Tribal fishers are very concerned about the potential for expansion of the rail along the river. As you are
aware, there are multiple similar projects proposed for the area, including a handful of oil export
terminals, which will burden the rail capacity as it currently exists. BNSF has claimed more than once
that it wants to expand capacity. At many points along the Columbia River Gorge, there is no land
available between the mountains, highway, train tracks and the river to allow for rail expansion. Where
there is physical space that might allow for expansion, known issues associated with rail expansion
would include:

¢ Construction and operating impacts on access to and use of Treaty Fishing Access Sites
developed pursuant to P.L. 100-581. Seventeen are located on the Washington side of the
Columbia River between Bonneville and McNary dams. Fifteen are accessed by grade level
crossings.

¢ Construction and operating impacts on access to and use of In-Lieu Fishing sites developed
pursuant to P.L. 79-14. Residents at these sites complain of coal dust emissions from current coal
shipments.
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e Impacts to Columbia River ecosystem functions associated with construction impacts, fill and
railroad operations associated with an expanded footprint.

e Impacts to tribal cultural resources along the Columbia River, including impacts to tribal cultural
properties, associated with land disturbing activities, restrictions on access, and other changes to
properties affecting the Columbia River shoreline.

e Impacts to the scenic values of the Columbia River Gorge.
These impacts would be unacceptable to the tribes.

Finally, there has been some speculation that the proponent company, Ambre Energy, which is also
proposing a smaller coal export project at the Port of Morrow, Oregon, would resort to using barges to
move coal to Longview for this project. The tribes are on record with their concern about expanding the
number of barges on the river from that which are currently active. Barges can put tribal fishers in
dangerous conditions, particularly when tribal members are fishing with drift nets. Barges can also clip
gill nets and destroy them. The tribes call upon the Corps of Engineers to revisit their navigation
decisions and update their NEPA analysis with respect to Columbia River navigation, including these
proposals — with expanded navigation — as part of the analysis.

In summary, the State of Washington and the Corps of Engineers should analyze the role transportation
plays in this project and the risks and dangers posed by that transport as well as consider the multiplying
effects of other similar (oil and coal) projects operating within the same region using the same
transportation resources. These risks include (but are not limited to):

e An increase of large Panamax ships in the estuary that could damage fragile habitat and strand
aquatic species;

e A substantial increase in current train traffic, impeding economic activity along the river and
increasing train-strike danger to tribal members accessing their treaty-supported fishing sites;

e More trains increase other risks, including derailments and crashes, which, if occurred, could
devastate tribal fisheries and create serious dangers to tribal fishers along the river;

e Expansion of rail in the Gorge and along the river that could include filling the river, and will
likely impede or displace access to treaty fishing;

e Increase in fugitive coal dust that will pollute the river banks, the water and create great human
health concerns; and

e A potential increase of riverine barge traffic, which will impede tribal fishing and create greater
dangers.
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Climate Change

Climate change is expected to significantly alter the ecology and economy of the Pacific Northwest
during the 21% century. The CRITFC tribes are among the most climate-sensitive communities
http://www.critfc.org/fish-and-watersheds/climate-change/climate-change-strategies/, since their culture
and economies are deeply connected to tribal First Foods; foremost among them water and salmon.

Increased insect outbreaks, wildfires and changing species composition in forest and upland areas will
pose challenges for adequate ecosystem health. Declining springtime snowpack will also lead to reduced
summer streamflows, which will strain water supplies and require alterations in hydropower operations.
Coldwater fisheries such as salmon, Pacific lamprey and sturgeon will experience additional stresses as
water temperatures rise and summer streamflows decline.

Salmon and lamprey are particularly susceptible to these changes in water quantity and quality not only
because they rely on freshwater rivers and streams as spawning and rearing habitat and as migration
corridors but also because their survival is already imperiled by an accumulation of other detrimental
synergistic factors.

The resulting alteration of salmon migration patterns, degradation of salmon spawning and rearing
grounds, and the increase of predators and aquatic contaminants, if not addressed, could lead to salmon,
lamprey and other fish extinctions.

The proposed project will significantly add to the burdens already placed on the climate through extra
diesel consumption at the outset and then later, additional CO; from coal burning emissions in Asia.
These inputs may increase ocean acidification, which will directly affect anadromous fish, specifically
those that return to the Columbia River. It has been demonstrated that proper ocean conditions result in
healthier adult returns to the river.

The burning of coal also results in more mercury in the atmosphere that travels on the prevailing winds
to deposit in the rivers and soils of the Pacific Northwest. Recently, tissue of native fish in various
locations in the Basin have been found to contain high levels of methylated mercury, which is dangerous
to children, elderly and pregnant women. Increasing source inputs of mercury is not the direction that we
want to go. Will the ultimate consumers of this coal burn it in facilities that would operate in
facilities in accordance to standards similiar to the U.S. EPA’s Mercury and Air Toxics Standards
(MATS)? What mercury standards are in effect where this coal will be burned?

2

Scope of Analysis

CRITFC is pleased that the State of Washington is conducting an appropriately balanced analysis that
will include a broad review of all direct, indirect and cumulative effects, including climate effects.
Unfortunately, however, the U.S. Corps of Engineers has failed to interpret and implement its
obligations under NEPA correctly — to comprehensively examine the effects of a proposal on the human
environment. Even the CEQ has included greenhouse gas emissions, among other broad issues, in its
implementing regulations for NEPA. The issues that are pointed out in this letter logically stem from the
proposals and are, at a minimum, reasonably foreseeable to occur. For example, but for train transport
(and potentially, barge transport) there would not be a project proposed for the Port of Longview. This
project cannot be reviewed in a narrow vacuum under any interpretation or construction of the NEPA
statute — as well as current case law — in the way that the Corps is attempting to do. In addition, the
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Corps is abdicating its trust responsibility to the tribes of the Basin by not considering how this project
will reasonably and foreseeably directly, indirectly and cumulatively effect tribal treaty fishing.

Throughout the last century the river people have seen development projects come and go. Many
developments remained but very few of these benefited tribal people; most have wreaked havoc on the
ecosystem and brought tribal fisheries to the brink of extinction. This is the lens in which the river
people view new developments that propose to destroy more aquatic habitat with little, or no, benefit to
those who rely on the river for sustenance. In this light, it is important that the State of Washington and
- the Corps of Engineers take their respective responsibilities seriously and carefully evaluate all the
impacts, broad and narrow, that could disrupt the fragile balance of the river and the region.

We appreciate this opportunity to provide scoping comments for this process. If you have any questions,
please contact CRITFC staff, Julie Carter, at 503-238-0667.

Babtist Paul Lumley
Executive Director

Enclosure



Millennium Bulk Terminals
November 18, 2013 Page 7 of 8

REFERENCES

Arkoosh, M., E. Casillas, E. Clemons, B. McCain, and U. Varanasi. 1991. Increased Susceptibility of
Juvenile Chinook Salmon from a Contaminated Estuary to Vibrio anguillarum. Fish and
Shellfish Immunology 1:261-277.

Arkoosh, M., E. Casillas, P. Huffman, E. Clemons, J. Evered, J. Stein, and U. Varanasi. 1998. Increased
Susceptibility of Juvenile Chinook Salmon from a Contaminated Estuary to Vibrio anguillarum.
Transactions of the American Fisheries Society 127:360-374.

Borde AB, AJ Bryson, A Cameron, C Corbett, EM Dawley, BD Ebberts, R Kauffman, GC Roegner,
MT Russell, A Silva, JR Skalski, RM Thom, J Vavrinec, III, DL Woodruff, SA Zimmerman, GE
Johnson, and HL Diefenderfer. 2010. Evaluating Cumulative Ecosystem Response to
Restoration Projects in the Lower Columbia River and Estuary, 2009. PNNL-19440, Pacific
Northwest National Laboratory, Richland, WA.

Baptista, A. M., Y. Zhang, A. Chawla, M. Zulauf, C. Seaton, E. P. Myers, J. Kindle, M. Wilkin, M.
Burla and P. J. Turner (2005). 4 cross-scale model for 3D baroclinic circulation in estuary-
plume-shelf systems: II. Application to the Columbia River. Continental Shelf Research 25: 935-
972.

Bottom, D.L., and K.K. Jones. 1990. Species composition, distribution, and invertebrate prey of fish
assemblages in the Columbia River Estuary. Progress in Oceanography 25:243-270.

Bottom, D. L., C. A. Simenstad, A. M. Baptista, D. A. Jay, J. Burke, K. K. Jones, E. Casillas and M. H.
Schiewe. 2005. Salmon at River's End: The Role of the Estuary in the Decline and Recovery of
Columbia River Salmon, U.S. Dept. of Commerce NOAA Technical Memorandum NMFS-
NWFSC-68.

Burla, M., A. M. Baptista, Y. Zhang and S. Frolov. accepted. Seasonal and interannual variability of the
Columbia River plume: A perspective enabled by multi-year simulation databases. Journal of
Geophysical Research: Oceans.

Dawley, E.M., R.D. Ledgerwood, T.H. Blahm, C.W. Sims, J.T. Durkin, R.A. Kirn, A.E. Rankis, G.E.
Monan, and F.J. Ossiander. 1986. Migrational characteristics, biological observations, and
relative survival of juvenile salmonids entering the Columbia River estuary, 1966-1983. Final
Report to Bonneville Power Administration, Portland, OR, Contract DE-A179-84BP39652. 256

pp.

Fox, D.S., S. Bell, W. Nehlsen, and J. Damron. 1984. The Columbia River estuary: atlas of physical and
biological characteristics. Columbia River Estuary Data Development Program. 87 p.

Hinton, S.A., G.T. McCabe, Jr., and R.L. Emmett. 1990. Fishes, benthic invertebrates, and sediment
characteristics in intertidal and subtidal habitats at five areas in the Columbia River estuary.
NMES, Seattle, WA. 93 p



Millennium Bulk Terminals
November 18,2013 Page 8 of 8

Jones, K.K., C.A. Simenstad, D.L. Higley, and D.L. Bottom. 1990. Community structure, distribution,
and standing stock of benthos, epibenthos, and plankton in the Columbia River estuary. Progress
in Oceanography 25: 211-241.

Ledgerwood, R.D., F.P. Thrower, and E.M. Dawley. 1991. Diel sampling of migratory juvenile
salmonids in the Columbia River Estuary. U.S. Fishery Bulletin 68: 203-217.

McCabe, G.T.Jr., R.L. Emmett, W.D. Muir, and T.H. Blahm. 1986. Utilization of the Columbia River
estuary by subyearling chinook salmon. Northwest Sci. 60(2):113-124.

McMichael GA, RA Harnish, BJ Bellgraph, JA Carter, KD Ham, PS Titzler, and MS Hughes. 2010.
Migratory Behavior and Survival of Juvenile Salmonids in the Lower Columbia River and
Estuary in 2009 . PNNL-19545, Pacific Northwest National Laboratory, Richland, WA.

Miller, J.A., D.J. Teel, A. Baptista, C.A. Morgan. 2013. Disentangling bottom-up and top-down effects
on survival during early ocean residence in a population of Chinook salmon (Oncorhynchus
tshawytscha). Canadian Journal of Fisheries and Aquatic Sciences 70(4): 617-629,
10.1139/cjfas-2012-0354.

Roegner GC, HL Diefenderfer, AB Borde, RM Thom, EM Dawley, AH Whiting, SA Zimmerman, and
GE Johnson. 2008. Protocols for Monitoring Habitat Restoration Projects in the Lower
Columbia River and Estuary. PNNL-15793, Pacific Northwest National Laboratory, Richland,
WA.

Scheuerell, M.D., R.W. Zabel, and B.P. Sandford. 2009. Relating juvenile migration timing and
survival to adulthood in two species of threatened Pacific salmon

Scheuerell, M.D., R.W. Zabel, and B.P. Sandford. 2009. Relating juvenile migration timing and
survival to adulthood in two species of threatened Pacific salmon (Oncorhynchus spp.).
(Oncorhynchus spp.). Journal of Applied Ecology 46:983-990.

Schreck, C.B., T.P. Stahl, L.E. Davis, D.D. Roby, and B.J. Clemens. 2006. Mortality Estimates of
Juvenile Spring—Summer Chinook Salmon in the Lower Columbia River and Estuary, 1992—
1998: Evidence for Delayed Mortality? Transactions of the American Fisheries Society
135(2):457-475.

Sherwood, C.R., D.A. Jay, R.B. Harvey, P. Hamilton, and C.A. Sinenstad. 1990. Historical changes in
the Columbia River estuary. Prog. Oceanog. 25:299-352.

Thomas, D. 1983. Changes in Columbia River habitat types over the past century. Columbia River
Estuary Data Development Program, Columbia River Estuary Study Task Force, Astoria, OR.

USACE. 2001. Biological assessment - Columbia River channel improvements project: An internal
report to the National Marine Fisheries Service and U.S. Fish and Wildlife Service. U.S. Army
Corps of Engineers, Portland, OR



Columbia River Inter-Tribal Fish Commission

Resolution .

Coal Export Proposals

COMMISSION RESOLUTION NO. 13-01

WHEREAS, the Columbia River Inter-Tribal Fish Commission was formed by the Nez Perce,
Umatilla, Warm Springs, and Yakama tribes to provide a joint effort to protect, promote, and
enhance the Indian treaty fishery on the Columbia River; and .

WHEREAS, the Constitution and By-Laws of the Columbia River Inter-Tribal Fish Commission
recognize that fisheries are a valuable resource, and that to protect the fisheries requires holistic
management of both the fish and the ecosystems upon which those fish depend; and

WHEREAS, the Columbia River Inter-Tribal Fish Commission’s Energy- Vision of 2003
contemplates taking energy demand “off the backs of salmon and the environment that supports
them” as the primary goal of the region’s energy policy; and

WHEREAS, there are numerous proposals for the export of coal in volumes over 100 million
tons annually to be shipped adjacent to, in proximity to, or on the surface of the Columbia River
to destinations in Oregon and Washington, including the ports of Morrow, Vancouver, Longview,
and Cherry Point; and

WHEREAS, any of the proposed projects would pose significant risks to tribal rights and
resources, including:
* Intrusion on and displacement of treaty-reserved traditional fishing, hunting and
gathering sites;
* Degradation and destruction of cultural and religious sites;
¢ Harmful effects to human health related to fugitive coal dust and mercury poisoning;
¢ Further degradation of water quality and fish habitat;
* Filling of shorelines, wetlands, and streams during expansion or reconstruction of rail
lines along the Columbia River;
s Potential for adding more mercury deposits in the region via weather patterns due to
increased coal emissions in Asia.

NOW THEREFORE BE IT RESOLVED that the Commission opposes any project that would
substantially degrade treaty fishery resources and the ecosystems upon which those resources
depend; and



BE IT FURTHER RESOLVED that the Commission calls upon state, county, and federal
agencies with regulatory permitting authorities to conduct comprehensive evaluations of the
broad range of effects from all proposed coal export projects in the Columbia River Basin;

AND BE IT FINALLY RESOLVED that said Resolution has not been modified, amended, or
repealed and is still in full force and effect.

CERTIFICATION

The foregoing Resolution was adopted at a Regular
Commission Meeting of the Columbia River Inter-Tribal
Fish Commission held on the 25th day of July, 2013, at
which a quorum was present. The vote for the
Resolution was 4 forand O opposed.

Lewis
ission Secretary

CRITFC Resolution 13-01




November 18, 2013

Millennium Bulk Terminals EIS
c/o ICF INTERNATIONAL
710 Second Avenue, Suite 550
Seattle, WA 98104

Re:  Scoping Comments on the Millenium Bulk Terminals-Longview, LLC SEPA/NEPA EIS

Dear Sir or Madam:

Thank you for providing the opportunity to participate in the scoping process and comment
on your Environmental Impact Statement (EIS). Millennium Bulk Terminals-Longview, LLC
(MBTL) is proposing to construct and operate a marine terminal for export of coal in Cowlitz
County, Washington. The Cowlitz County Department of Building and Planning, the U.S.
Army Corps of Engineers, and the Washington State Department of Ecology entered into a
memorandum of understanding (MOU) to work cooperatively as Co-Lead Agencies for the
completion of a combined NEPA/SEPA Environmental Impact Statement (EIS), which is
required for this project. It is our understanding that the MBTL proposal is for a facility that
would ultimately have the capacity to handle 44 million metric tons of coal annually.

These comments are provided on behalf of the National Marine Fisheries Service (NMFS).

The NMFS is responsible for stewardship of the Nation’s living marine resources and their
habitats within the United States” Exclusive Economic Zone. Our mandates and authorities are
derived from numerous statutes, most significantly the Magnuson-Stevens Fishery Conservation
and Management Act (MSA), the Endangered Species Act (ESA), and the Marine Mammal
Protection Act (MMPA). The NMFS will also consult with tribes affected by this project as
part of our federal treaty trust responsibilities. Under the ESA, the NMFS will consult with the
Army Corps of Enginecrs, State of Washington Department of Ecology, and Cowlitz County
(collectively referred to as the Co-Lead Agencies) for the species and critical habitats identified
in Table 1. In addition, the NMFS will conduct an Essential Fish Habitat (EFH) consultation
with the Co-Lead Agencies for 46 groundfish, four coastal pelagic species, and three Pacific
salmon species (Table 2). The NMFS will also assist the Co-Lead Agencies in acquiring an
Incidental Take Authorization through the MMPA for marine mammal species that frequent
the lower Columbia River and marine waters within the EEZ that could be affected by shipping
traffic associated with the project. Several of the marine mammal species that may be found
within the EEZ in coordination with the shipping lane are also listed as endangered under the
ESA (southern resident DPS of the killer whale, and the humpback, blue, fin, sei, and sperm
whales) and effects of shipping-associated vessel strikes will also be considered in consultation.



Table 1. Federal Register notices for final rules that list threatened and endangered species,
designate CHs, or apply protective regulations to listed species considered in this consultation.

Species /ESU or DPS

Listing Status Last Reaffirmed

Critical Habitat

Protective Regulations

Chinook salmon (Oncorhiynchus tshawytscha)

Lower Columbia River

T; 08/15/11; 76 FR 50448

09/02/05; 70 FR 52630

06//28/05; 70 FR 37160

Upper Willamette River

T: 08/15/11; 76 FR 50448

09/02/05; 70 FR 52630

06//28/05; 70 FR 37160

Upper Columbia River spring-run

E: 08/15/11; 76 FR 50448

09/02/05; 70 FR 52630

ESA section 9 applies

Snake River spring/summer run

T; 08/15/11; 76 FR 50448

10/25/99; 64 FR 57399

06/28/05; 70 FR 37160

Snake River fall-run

T: 08/15/11; 76 FR 50448

12/28/93; 58 FR 68543

06/28/05; 70 FR 37160

Chum salmon (0. keta)

Columbia River

T: 08/15/11: 76 FR 50448

09/02/05; 70 FR 52630

06/28/05; 70 FR 37160

Coho salmon (0. kisutch)

Lower Columbia River

T; 08/15/11; 76 FR 50448

Proposed 1/14/2013:
78FR 2726

06/28/05; 70 FR 37160

Sockeye salmon (0. nerka)

Snake River

E;08/15/11: 76 FR 50448

12/28/93; 58 FR 68543

ESA section 9 applies

Steelhead (O. mykiss)

Lower Columbia River

T:08/15/11; 76 FR 50448

09/02/05: 70 FR 52630

06/28/05; 70 FR 37160

Upper Willamette River

T:08/15/11; 76 FR 50448

09/02/05; 70 FR 52630

06/28/05; 70 FR 37160

Middle Columbia River

T;08/15/11; 76 FR 50448

09/02/05; 70 FR 52630

06/28/05; 70 FR 37160

Upper Columbia River

T: 08/15/11; 76 FR 50448

09/02/05; 70 FR 52630

02/01/06; 71 FR 5178

Snake River Basin

T; 08/15/11; 76 FR 50448

09/02/05; 70 FR 52630

06/28/05; 70 FR 37160

North American Green Sturgeon (Acipenser medirostris)

Southern DPS

T; 04/07/06; 71 FR 17757

10/09/09; 74 FR. 52300

06/02/10; 74 FR 30714

Pacific enlachon (Thaleichthys pacificus)

Southern DPS T:03/18/10; 75 FR 13012 10/20/11; 76 FR 65324 Not applicable
Leatherback sea turtle (Dermochelys coriacea)
06/02/1970 01/05/2010
NA 35 FR 8491 75FR 319 Under Development
Endangered Proposed Revision




Table 2. Species of fishes found in area potentially affected by project actions with designated

EFH.
 Groundfish redstripe rockfish Dover sole
Species S. proriger Microstomus pacificus
spiny dogfish rosethom rockfish English sole
Squalus acanthias S. helvomaculatus Parophrys vetulus
big skate rosy rockfish flathead sole ‘
| Raja binocul ata S. rosaceus Hippoglossoides elassodon |
California skate rougheye rockfish petrale sole |
Rajainornata S aleutianus Eopsetta jordani
Longnose skate sharpchin rockfish rex sole
Raja rhina S zacentrus Glyptocephalus zachirus
ratfish splilnose rockfish rock sole
Hydrolagus colliei S. diploproa Lepidopsetta hilineata
Pacific cod striptail rockfish sand sole
Gadus macrocephalus S. saxicola Psettichthys melanostictus |
Pacific whiting (hake) tiger rockfish starry flounder i
Merluccius productus S. nigrocinctus Platichthys stellatus
black rockfish vermilion rockfish arrowtooth flounder !
Sehagtes melanops S miniatus Atheresthes stomias ;
bocaccio yelloweye rockfish :
S. paucispinis S. ruberrimus
brown rockfish yellowtail rockfish Coastal Pelagic
S auriculatus S flavidus Species
canary rockfish shortspine thornyhead anchovy
S. pinniger Sebastolobus alascanus Engraulis mordax
China rockfish cabezon Pacific sardine
S. nebulosus Scorpaenichthys marmoratus Sardinops sagax
copper rockfish lingeod Pacific mackerel
S. caurinus Ophiodon elongatus Scomber japonicus
darkblotch rockfish kelp greenling market squid
S cramei Hexagrammos decagrammus Loligo opalescens
Greenstriped rockfish sablefish Pacific Salmon
S elongatus Anoplopoma fimbria Species
Pacific ocean perch Pacific sanddab Chinook salmon
S. alutus Citharichthys sordidus Oncorhychus tshawytscha
quillback rockfish butter sole coho salmon
S maliger Isopsetta isol epis Q. Kisutch
redbanded rockfish curlfin sole Puget Sound pink salmon
S. babcocki Pleuronichthysdecurrens | O. gorbuscha

The ESA requires NMFS to evaluate the potential of all construction and future operation of the
proposed terminal, as well as all interrelated and interdependent actions which are reasonably
certain to occur including effects from transportation of products. The NMFS will also evaluate
indirect and cumulative effects that potentially affect the species listed above from activities that
are reasonably certain to occur.

To meet the requirements of the ESA, MSA, and MMPA, the COE intends to conduct
interagency consultations with NMFS regarding all species listed above. For a complete
evaluation, NMFS requires adequate information on relevant changes to the environmental



baseline which could have potential effects to protected species and their habitat. The EIS and
biological assessment should include an accurate and thorough description of the environmental
baseline, a complete description of all parts of the action, and details on how those actions affect
the existing environmental baseline. The environmental baseline describes the condition of the
environment prior to construction and future operation of the project!. Itis our understanding
that MBTL is gathering physical and biological baseline data and information of the project

site where pier construction will take place, as well as the interrelated rail line and storage

areas needed for the operation. The proposed project is reasonably certain to create additional
activities that will impact the environment further than the project location in Longview and
these should also be considered.

The pier and associated facilities at Longview are being built to facilitate shipment of a bulk
commodity overseas. The pier facilitates the larger action, which is the transportation of the
product from the source to their customers overseas. The construction and operation of the pier
and facilities at MBTL depends on the transportation of these products. Therefore, the effects
from transportation of the products are considered interrelated actions and require analysis under
section 7 of the ESA. Transportation of the products includes vessel and rail traffic. The NMFS
therefore requests information on rail-line and shipping transportation corridors including routes
and number of crossings from the pier to the edge of the EEZ. The effects of increased vessel
traffic include vessel strikes with marine mammals and sea turtles, prop wash, vessel noise to
marine organisms, and vessel wakes. Vessel wakes have been demonstrated to cause take i the
lower Columbia River by stranding fish, and may potentially alter aquatic and riparian vegetation
growth and/or cause shoreline erosion. In addition, construction of the facility will generate
potentially harmful underwater noise from pile driving, alterations to the benthic community
from dredging, and alterations to water quality.

The construction and operation of the new facilities will increase rail traffic throughout the
western United States as coal is transported to the facility. The rail line routes along which
coal will be transported parallel major portions of the Columbia River where numerous ESA-
listed salmonids live, and they also cross numerous tributaries that support specific spawning
populations of salmon, steelhead and eulachon essential to the recovery of Columbia River
stocks. The JARPA submitted for the project provides no information on product delivery
operations to the Longview site. Thus, please include information on the train routes and the
anticipated number of crossings per day. Studies have also demonstrated that tons of fugitive
coal dust may be released during intermodal transfer and transport. In recognition of this

potential effect, please include proposed conservation measures to reduce wind drift and analyses
that support these estimates.

The NMFS recognizes climate change as a threat to the health of our oceans and our marine
living resources. The transportation of coal also facilitates its € consumption, which increases
carbon emissions that contribute to changes in weather patterns, warmer waters, and ocean

acidification; all of which have measurable effects on protected species and their habitat. In

? The legal definition (non-plain language definition) of the “environmental baseline™ includes the past and present
impacts of all Federal, state, or private actions and other human activities in the action area, the anticipated impacts
of all proposed Federal projects in the action area that have already undergone formal or early section 7 consultation,

and the impact of state or private actions which are contemporaneous with the consultation in process (50 CFR
402.02).



order to fully understand the effects of the project to marine species and habitats, please provide
an estimate of the carbon output of burning the maximum capacity of coal shipped overseas. As
coal may contain associated metal and metalloid contaminants, the burning of coal and fugitive
coal dust can liberate metals to the atmosphere that ultimately conveys to waters that support
protected species and their habitats. An analysis of the expected chemical composition of the
coal source(s) to be conveyed to the Longview facility is therefore also requested.

The NMFS recognizes adverse environmental impacts to fish and wildlife species and their
supportive habitats may be unavoidable from permitted project actions and that these impacts
must be considered in the SEPA/NEPA process. NMFS also recognizes that the proposed
project will have environmental effects beyond the footprint of facilities being built and their
operational platforms. Through the NEPA process, MBTL should propose alternatives that
reduce adverse environmental effects, considering the range of the impacts of the action,
including but not limited to fugitive coal dust, vessel strikes to marine mammals, and vessel
wake stranding, and incorporating transportation analyses from the commodity source to the
EEZ in the transportation corridor. Considering the extent of the action and the potential for
fish bearing aquatic habitat to become the sink of fugitive dust, the applicant should establish
baseline conditions and monitor relevant conditions to determine if minimization methods

to reduce drift are working effectively. If drift suppression is not meeting performance
expectations, the applicant should have a contingency plan to either fix errors or stop shipment of
the product until the i1ssues are resolved.

The NMFS will continue to work with you throughout the EIS process, and consultations
through the various laws and regulations under our purview. If you have any questions
or comments regarding this letter or NMFS’ involvement with this subject, please contact
Dr. Jeff Fisher, Lower Columbia/Washington Coast Branch Chief of the NOAA-NMFS
Oregon-Washington Coastal Area Office at (360) 534-9342, or by electronic mail at
jeff.fisher@noaa.gov.

Sincerely,

( ﬁ> Kim Kratz, PhD.
Assistant Regional Administrator

Oregon/Washington Coastal Area
NOAA Fisheries West Coast Region
U.S Department of Commerce

a

cc:  comments@millenniumbulkeiswa.gov
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