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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of: CASE NO. 15-001
Application No. 2013-01
CITY OF VANCOUVER'S AND

TESORO SAVAGE, LLC PARTIES' JOINT OBJECTION TO
EFSEC'S FIRST PRE-HEARING

VANCOUVER ENERGY DISTRIBUTION ORDER

TERMINAL

The City of Vancouver, along with the below parties joining the City, objects to the
portion of EFSEC's First Pre-Hearing Order which provides that attendance, testimony, and
production of evidence may not be compelled of EFSEC staff, including from any of the
Council's independent consultants.' The extent to which the City* will require such evidence
from any EFSEC staff member or consultant is not yet known. However, as EFSEC provides for
objections to its orders to be filed within ten days, in an abundance of caution, the City files this
objection.

Evidence and testimony from those preparing technical analysis or other documents
EFSEC will rely upon, and which the parties may have questions on, may not be shielded simply
because EFSEC compensates those individuals for their time. In any adjudicative proceeding,
witnesses with first-hand knowledge of information which is important to making a decision
must be made available. If they are not, that proceeding is vulnerable to challenge on
constitutional due process grounds. Even without resorting to constitutional analysis, the State
Supreme Court has not hesitated to strike down closed record administrative appeal processes as

inadequate, expressing sympathy in a situation where questions could not be asked.” Consistent

" EFSEC's First Pre-Hearing Order (May 5, 2015), pg. 2, 9 2.
f For purposes of this motion references to "City" includes the below signing parties.
° Ellensburg Cement Products, Inc. v. Kittitas County, 179 Wn.2d 737, 752, FN 3, 317 P.3d 1037 (2014).

CITY OF VANCOUVER'S OBJECTION - 1 LAW OFFICES OF
SUSAN ELIZABETH DRUMMOND, PLLC
5400 CARILLON POINT
BLDG. 5000, SUITE 476
KIRKLAND, WA 98033
(206) 682-0767




10

11

12

13

14

15

16

17

18

19

20

21

22
23

with this decision, it is common practice in Washington for experts who have prepared key
environmental review documents which a state or local government entity will be relying upon to
make a decision, to be available for questioning. Evidence cannot be withheld simply because
the same agency holding the hearing also compensated those individuals. Such an approach
would encourage an applicant to retain experts not directly, but through cost reimbursement
agreements with the agency, at least in those situations where the applicant is concerned about
questions which may later be raised. Such an approach is not consistent with Washington's
Appearance of Fairness doctrine, which is designed to ensure adjudicative processes are fair in
both practice and appearance.

In this matter, the importance of the DEIS has been acknowledged by scheduling the
identification of issues and witnesses based upon its release. The City may have important
evidentiary questions for individuals who have prepared certain documents, but who work for
EFSEC's consultant or subconsultant. Those individuals may not be shielded from answering
these questions simply because they are EFSEC consultants. This may not ultimately be an
issue, as the City has not yet identified its witnesses and issues. However, the City files this
objection in order to reserve the right to raise this concern later in this adjudication, should that

be necessary to protect its interests.
DATED this 15th day of May, 2015.

CITY ATTORNEY'S OFFICE
VANCOUVER, WASHINGTON, and,

LAW OFFICES OF

SUSAN ELIZAB U . PLLC
/4 /
= Y= =

E. Bronson Potter,'WS A No. 9102 E
Susan Drummond, WSBA No. 30689
Counsel for City of Vancouver
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1 Linda R. Larson, WS

MARTEN LAW, PLLC

Attorney for Columbia Waterfront LLC

GALANDA BROADMAN PLLC

Joe Sexton, WSBA #38063 Eal
Amber Penn-Roco, WSBA #44403
Attorneys for Confederated Tribes & Bands
of the Yakama Nation

EARTHJUSTICE

Kfisten L. Boyles,/ WSBA #2§806f

Janette K. Brimmer, WSBA #41271

Matthew R. Baca, WSBA #45676

Attorneys for Columbia Riverkeeper; Climate
Solutions; ForestEthics, Friends of the
Columbia Gorge, Fruit Valley Neighborhood

Washington Environmental Council

CITY OF WASHOUGAL

%// C

T Donald L. English, WSBA #5606

Scott Russon, WSBA #30078
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ulie A. Chrter, OSE#992396 (*
Robert C. Lothrop, OSB #812986

BRICKLIN & NEWMAN, LLP

David Bricklifi, WSBA #7583 ©

Bryan Telegin, WSBA #46686

Attorneys for Columbia Riverkeeper; Climate
Solutions; ForestEthics, Friends of the
Columbia Gorge; Fruit Valley Neighborhood
Association; Sierra Club; Spokane Riverkeeper,

Ass'n; Sierra Club; Spokane Riverkeeper, and and Washington Environmental Council
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CERTIFICATE OF SERVICE

I certify that on March 15, 2015, I served the foregoing CITY OF VANCOUVER'S AND
PARTIES' JOINT OBJECTION TO EFSEC'S FIRST PRE-HEARING ORDER on the parties
identified below via e-mail. I declare under penalty of perjury of the laws of the State of
Washington that the foregoing is true and correct to the best of my knowledge.

DATED this 15th day of May, 2015 at Kirkland

7

Susan Drummond /

Kelly J. Flint, Tesoro Savage Petroleum Terminal, LLC
110 Columbia Boulevard, Suite 108 & 110, Vancouver, WA 98660
kellyf@savageservices.com

Jay Derr, Counsel; Dale N. Johnson; Tadas A. Kisielius
Van Ness Feldman, LLP

719 Second Avenue, Suite 1150, Seattle, WA 98104-1728
jpd@vnf.com; dnj@vnf.com; tak@vnf.com

Matthew R. Kernutt, Assistant Attorney General

Office of the Attorney General

1125 Washington Street SE PO Box 40100, Olympia, WA 98504-0100
Mattkl@atg.wa.gov

David F. Bartz, Jr.; Alicia L. ("Lisa") Lowe; Connie Sue Martin
Schwabe, Williamson & Wyatt, P.C.

1211 SW Fifth Avenue, Suite 1900, Portland, OR 97204-3795
dbartz@schwabe.com; alowe@schwabe.com; csmartin@schwabe.com

Taylor Hallvik, Clark Cty. Deputy Prosecuting Attorney; Christopher Home, Chief Civil Deputy
Clark County Board of Commissioners Civil Division

PO Box 5000, Vancouver, WA 98666-5000

taylor.hallvik@clark.wa .gov

Robert W. Ferguson, Attorney General; Terence A. Pruit, Assistant Attorney General
Natural Resources Division

1125 Washington Street SE

PO Box 40100, Olympia, WA 98504-0100

terryp@atg.wa.gov; RESOlyEF @atg.wa.gov
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Kristen L. Boyles; Janette K. Brimmer; Matthew R. Baca

Earthjustice

705 Second Avenue, Suite 203, Seattle, WA 98104

kboyles@earthjustice.org; jbrimmer@earthjustice.org; mbaca@earthjustice.org

David Bricklin; Bryan Telegin

Bricklin & Newman, LLP

1001 Fourth Avenue, Suite 3303, Seattle, WA 98154
bricklin@bnd-law.com ; telegin@bnd-law.com

Linda R. Larson

Marten Law, PLLC

1191 Second Avenue, Suite 2200, Seattle, WA 98101
llarson@martenlaw.com

Daniel Timmons

Marten Law, PLLC

1001 SW Fifth Avenue, Suite 1500, Portland, OR 97217
dtimmons@martenlaw.com

Julie A. Carter; Robert C. Lothrop

Columbia River Inter-Tribal Fish Commission (CRITFC)
700 NE Multnomabh Street, Suite 1200, Portland, OR 97213
carj(@critfc .org; lotr@critfc .org

Cager Clabaugh; Jared Smith

International Longshore Warehouse Union Local 4
1205 Ingalls Road, Vancouver, WA 98660
cagerclabaugh@aol.com; mithared@yahoo.com

Nancy Isserlis, Spokane City Attorney; Michael J. Piccolo, Assistant City Attorney
Office of the City Attorney 5th Floor Municipal Building

W. 808 Spokane Falls Blvd, Spokane, WA 99201

nisserlis@spokanecity.org; mpiccolo@spokanecity.org

Brent H. Hall

Confederated Tribes of the Umatilla Indian Reservation
46411 Timine Way, Pendleton, OR 97801
Brenthall@ctuir.org

Joe Sexton; Amber Penn-Roco

Galanda Broadman PLLC

8606 35th Ave NE, Suite L1, P.O. Box 15146, Seattle, WA 98115
Jjoe@galandabroadman.com; amber@galandabroadman.com
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Donald L. English; Scott Ruson

City Attorney, City of Washougal

12204 SE Mill Plain, Suite 200, Vancouver, WA 98684
english@elmbsv.com; russon@elmbsv.com

Brian Bonlender, Director

Department of Commerce

1011 Plum Street SE, PO Box 42525, Olympia, WA 98504-2525
brian.bonlender@commerce.wa.gov

Maia D. Bellon, Director

Department of Ecology

300 Desmond Drive, PO Box 47600, Olympia, WA 98504-7600
maia.bellon@ecy.wa.gov

Jim Unsworth, Director

Department of Fish and Wildlife

600 Capitol Way N., Olympia, WA 98501
Jim.Unsworth@dfw.wa.gov

David Danner, Chairman

Utilities and Transportation Commission

1300 S. Evergreen Park Drive SW, PO Box 47250, Olympia, WA 98504-7250
ddanner@utc.wa.gov

Lynn Peterson

Department of Transportation

310 Maple Park Avenue SE, PO Box 47300, Olympia, WA 98504-7300
lynnp@wsdot.wa.gov
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