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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY STIE EVALUATION COUNCIL

In the Matter of:
Application No. 2013-01
CASE NO. 15-001

TESORO SAVAGE, LLC

PRELIMINARY IDENTIFICATION
VANCOUVER ENERGY DISTRIBUTION OF ADJUDICATION ISSUES
TERMINAL CITY OF VANCOUVER

The City of Vancouver preliminarily identifies its central adjudication issues below,
while reserving the right to revise or add to these issues as additional factual information is
provided through the discovery, SE PA, and adjudicative processes. To promote efficiency,
the City focuses below on certain key issues and, rather than restating others, incorporates the
issues presented by all parties to the adjudicative proceeding raising concerns over the
Proposal. Further, the City reserves the right to present argument and evidence on all issues
EFSEC considers.

Issue No. 1 - Public Safety is Paramount. EFSEC must balance the demand for

1

energy "with the broad interests of the public."” As such, a project must be able to

demonstrate it will have in place "operational safeguards" which "are technically sufficient" to

' RCW 80.50.010; see also WAC 463-14-020(2).
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"assure Washington state citizens" that the Proposal is consistent with their welfare and that
their protection and safety is assured.”> Further, EFSEC "shall" use "all practicable means" to
assure this safety.’ This right to a safe environment is not one of minor import, but is
recognized by EFSEC and under state law as a "fundamental and inalienable right.”4

Given the Proposal’s impacts, including the potential for catastrophic accidents
stemming from the transportation and handling of Bakken crude oil and diluted bitumen, has
the Proposal to handle over 15 million gallons of crude oil per day in the heart of the fourth
largest city in Washington failed to include technically sufficient operational safeguards to
assure the state's citizens that they are adequately protected?

Issue No. 2 - Reasonableness of Public Costs. EFSEC must consider whether a
project is consistent with the state's policy of providing "abundant energy at reasonable cost."
Given the impacts and risks that the Proposal presents to the City's citizens, private and public
property, environs, and infrastructure and emergency response services; the gap in funding to
ensure adequate emergency response capability; the gap in adequate financial insurance and
other mechanisms to make the City and its citizens whole in the event of a Lac-Megantic style

or other catastrophic event; has the proponent failed to demonstrate the Proposal's cost to the

public is reasonable?

2 RCW 80.50.010(1).

> WAC 463-47-110(1)(b) and 1(b)(ii).

* "The council recognizes that each person has a fundamental and inalienable right to a healthful environment
and that each person has a responsibility to contribute to the preservation and enhancement of the environment."
WAC 463-47-110(1)(c), emphasis added; see also RCW 43.21C.020(3) ("The legislature recognizes that each
person has a fundamental and inalienable right to a healthful environment and that each person has a responsibility
to contribute to the preservation and enhancement of the environment."), and RCW 43.21C.020 generally,
including specifically sections (2)(b) and (c).

> RCW 80.50.010(3); WAC 463-14-020(3).
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Issue No. 3 - Environment: Proposal Must Ensure Environmental Effects are
"Minimal.” EFSEC is required "to ensure through available and reasonable methods, that the
location and operation of" a proposed facility "will produce minimal adverse effects on the
environment...."° In addition, the Proposal must be consistent with the State's policy to
"preserve and protect” the environment and to "enhance" air, water and land resources, and
with the State's policy of pursuing "beneficial changes in the environment."” In addition to
EFSEC's duty to deny a proposal with greater than "minimal" adverse effects pursuant to Ch.
80.50 RCW and EFSEC's implementing regulations, under SEPA, if impacts cannot be
mitigated, EFSEC may also deny the proposal.® Given the impacts and risks that the Proposal
presents to the City's citizens and urban environment, including the City center and Columbia
River environs, has the Proposal failed to: (a) "ensure" there will be only "minimal adverse"
environmental effects?; and (b) achieve consistency with the State's policy to preserve and
protect the environment as well as to enhance it?

Issue No. 4 - SEPA: A Deficient Draft EIS Cannot Inform EFSEC Deliberations.
EFSEC's review of the Proposal must be informed through SEPA.? As will be addressed in

City comments on the Draft EIS, that document is deficient. EFSEC's SEPA regulations

¢ RCW 80.50.010; WAC 463-14-020(1); WAC 463-14-010 (Ch. 463-14 publishes the "significant policy
determinations and interpretations" which guide EFSEC's decision making); see also WAC 463-47-110(1)(a)
("The overriding policy of the council is to avoid or mitigate adverse environmental impacts which may result
from the council's decisions.").

"RCW 80.50.010(2).

¥ EFSEC may "[r]eject or recommend rejection of the application if reasonable mitigation measures are
insufficient to mitigate significant adverse environmental impacts and the proposal is inconsistent with the policies
in subsection (1) of this section.” WAC 463-47-110(2)(b)(ii).

’RCW 43.21C.030(2).
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require that those inadequacies be resolved before deliberations commence.'® Given both
SEPA and EFSEC requirements, must the infirmities in the Draft EIS be corrected and the
document issued in its final form before EFSEC begins the evidentiary hearing so that it
evaluates the Proposal’s consistency with its decision making criteria?

Issue 5 - Conflicts with City's Land Use/Built Environment. EFSEC considers land
use consistency through SEPA, as well as under Ch. 80.50 RCW.!"" The City's land use plans
and zoning currently accommodate and plan for a heavily populated urban environment with a
high quality of life. Are the Proposal's risks and impacts inconsistent with these plans, which

articulate the City's vision for its future?

DATED this 8th day of January, 2016.

CITY ATTORNEY’S OEE|CE
VANCOUVER, WASHINGTON
By:é /

E. Bronson Potter, WSBA No. 9102
City Attorney

Attorney for City of Vancouver
Vancouver, WA 98668-1995

Tel: 360.487.8500; Fax: 360.487.8501
bronson.potter@cityofvancouver.us

//@//

y:

»f; —Susan Drummond, WSBA No. 30689
Counsel for City of Vancouver
Law Offices of Susan Elizabeth Drummond, PLLC
5400 Carillon Point, Bldg 5000, Suite 476
Kirkland, WA 98033-7357
Tel: 206.682.0767; Fax: 425.576.4040
susan@susandrummond.com

19 *The council shall ensure that presently unquantified environmental amenities and values will be given
appropriate consideration in decision making along with economic and technical considerations." WAC 463-47-
110(1)(d), emphasis added; see also RCW 43.21C.030(2)(b).

""WAC 197-11-444(2) (impacts to the "built environment" must be considered).
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CERTIFICATE OF SERVICE

I certify that on the date provided below, I e-mailed a copy of the foregoing document

to all parties or their counsel of record as listed below:

Kelly J. Flint

Tesoro Savage Petroleum Terminal, LLC
110 Columbia Blvd, Suites 108 & 110
Vancouver, WA 98660

Tel: (801) 944-6600
kellyf@savageservices.com

Applicant, Tesoro Savage Petroleum Terminal

LLC

Jay P. Derr

Van Ness Feldman, LLP

719 Second Avenue, Suite 1150
Seattle, WA 98104-1728

Tel: (206) 623-9372
jpd@vnf.com

Attorney for Applicant, Tesoro Savage Petroleum

Terminal LLC

Matt Kernutt

Office of the Attorney General
1125 Washington Street S.E.
P.O. Box 40100

Olympia, WA 98504-0100
Tel: (360) 586-0740
mattkl@atg.wa.gov

Counsel for the Environment

Brian Bolender, Director
Department of Commerce

1011 Plum Street S.E.

Olympia, WA 98504-2525

Tel: (360) 725-4021
brian.bonlender@commerce.wa.gov
The Department of Commerce

Maia D. Bellon, Director
Department of Ecology
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[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] ViaFirst Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other

CITY ATTORNEY’S OFFICE
PO BOX 1995
VANCOUVER, WA 98668
Tel: (360) 487-8500 * Fax: (360) 487-8501
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300 Desmond Drive
Olympia, WA 98504-7600
Tel: (360) 407-7001
maia.bellon@ecy.wa.gov
The Department of Ecology

Phil Anderson, Director
Department of Fish and Wildlife
1191 Second Avenue, Suite 2200
Seattle, WA 98101

Tel: (360) 902-2720
philip.anderson@dfw.wa.gov

The Department of Fish and Wildlife

Terence A. Pruit

Assistant Attorney General
Natural Resources Division
1125 Washington Street S.E.
P.O. Box 40100

Olympia, WA 98504-0100
Tel: (360) 586-0642
terryp@atg.wa.gov
RESOIyEF @atg.wa.gov
Washington State Department of Natural
Resources

David Danner

Utilities and Transportation Commission
1300 S. Evergreen Park Drive S.W.

P.O. Box 47250

Olympia, WA 98504-7250

Tel: (360) 664-1208
ddanner@utc.wa.gov

The Utilities and Transportation Commission

Lynn Peterson

Department of Transportation
310 Maple Park Avenue S.E.
P.O. Box 47300

Olympia, WA 98504-7300

Tel: (360) 705-7054
lynnp@wsdot.wa.gov

The Department of Transportation
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person in charge
[ ] Via First Class Mail/Postage Prepaid
[X] Via Email
[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile
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Taylor Hallvik

Deputy Prosecuting Attorney
Clark County Prosecutor’s Office
Civil Division

P.O. Box 5000

Vancouver, WA 98666-5000

Tel:

taylor.hallvik@clark.wa.gov
Attorney for Clark County

David F. Bartz, Jr.

Schwabe, Williamson & Wyatt, P.C.
1211 S.W. Fifth Avenue, Suite 1900
Portland, OR 97204-3795

Tel: (503) 796-2907
dbartz@schwabe.com

Attorney for Port of Vancouver

Alicia L. Lowe

Schwabe, Williamson & Wyatt, P.C.
Vancouver Center

700 Washington Street, Suite 701
Vancouver, WA 98660

Tel: (360) 905-1427
alowe@schwabe.com

Attorney for Port of Vancouver

Donald L. English

Scott Russon

12204 S.E. Mill Plain Blvd., Suite 200
Vancouver, WA 98684

Tel: (360) 449-6100
english@elmbsv.com
russon@elmbsv.com

Attorneys for City for Washougal

Cager Clabaugh

Jared Smith

International Longshore Warehouse Union
Local 4

1205 Ingalls Road

Vancouver, WA 98660
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[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

{X] Via Email

[ ] Via Facsimile

CITY ATTORNEY’S OFFICE
PO BOX 1995
VANCOUVER, WA 98668
Tel: (360) 487-8500 * Fax: (360) 487-8501
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Tel: (360) 903-7678
Tel: (360) 241-0314
cagerclabaugh@aol.com

mithared@yahoo.com
Members of ILWU Local 4

Julie A. Carter
Robert C. Lothrop

Columbia River Inter-Tribal Fish Commission

700 N.E. Multnomah Street, Suite 1200
Portland, OR 97213

Tel: (503) 238-0667

carj@critfc.org

lotr@gcritfc.org

Linda R. Larson

Marten Law, PLLC

1191 Second Ave, Suite 2200

Seattle, WA 98101

Tel: (206) 292-2600
llarson@martenlaw.com

Attorneys for Columbia Waterfront LLC

Daniel Timmons

Marten Law, PLLC

1001 S.W. Fifth Avenue, Suite 1500
Portland, OR 97217

Tel: (503) 243-2200
dtimmons@martenlaw.com

Attorneys for Columbia Waterfront LLC

Nancy Isserlis, City Attorney

Michael J. Piccolo, Assistant City Attorney
Office of the City Attorney

5" Floor Municipal Building

W. 808 Spokane Falls Blvd.

Spokane, WA 99201

Tel: (509) 625-6225
nisserlis@spokanecity.org
mpiccolo@spokancity.org

Attorneys for City for Spokane
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[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile
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Brent H. Hall

Office of Legal Counsel

Confederated Tribes of the Umatilla Indian
Reservation

46411 Timine Way

Pendleton, OR 97801

Tel: (541) 429-7407

brenthall@ctuir.org

Attorney for Confederated Tribes of the Umatilla
Indian Reservation

R. Joseph Sexton

Galanda Broadman PLLC

8606 — 35" Avenue N.E., Suite L1

P.O. Box 15146

Seattle, WA 98115

Tel: (206) 557-7509
joe@galandabroadman.com

Attorney for Confederated Tribes of the Umatilla
Indian Reservation

Kristen L. Boyles

Janette K. Brimmer

Matthew R. Baca

Earthjustice

705 Second Avenue, Suite 203
Seattle, WA 98104

Tel: (206) 334-7340
kboyles@earthjustice.org
jbrimmer@earthjustice.org
mbaca(@earthjustice.org

David Bricklin

Bryan Telegin

Bricklin & Newman LLP

1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

Tel: (206) 264-8600
bricklin@bnd-law.com
telegin@bnd-law.com

Attorneys for Columbia Riverkeeper, Climate
Solutions, ForestEthics, Friends of the
Columbian Gorge, Fruit Valley
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[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] Via Facsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile

[ ] Via Hand delivery or leaving same at
his/her office with clerk or other
person in charge

[ ] Via First Class Mail/Postage Prepaid

[X] Via Email

[ ] ViaFacsimile
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Neighborhood Association, Sierra Club,
Spokane Riverkeeper, and Washington
Environmental Council

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.
EXECUTED this 8™ day of January, 2016, in Vancouver, Washington.

Tammé Senior Legal Assistant
City of V ouver
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