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PROCEEDI NGS

JUDGE NOBLE: Good norning, everyone. |Is
everyone ready to go back on the record?

It is 9:02 on July 21, 2016, and we are back
before the State of Washi ngton Energy Facility Siting
Council in Case No. 15-001, in the Matter of Application
No. 2013-01, Tesoro Savage LLC Vancouver Energy
Di stribution Term nal.

We are proceeding with the opponents' case.
Ms. Brimrer, do you have a witness this norning?

M5. BRIMMER  Yes, Your Honor. W call
Ms. Linda Garci a.

JUDGE NOBLE: Ms. Garcia, would you raise
your right hand, please.

(Wtness sworn.)

JUDGE NOBLE: Thank you. Please be seated.

You may proceed, Ms. Brinmmer.

M5. BRI MMER:. Thank you, Your Honor.

LI NDA GARCI A,
havi ng been first duly sworn,
testified as foll ows:
DI RECT EXAM NATI ON
BY MS. BRI MVER
Q Ms. Garcia, please state your full nanme and

spell it for the record. And | will rem nd you, speak
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sl ow enough so that the court reporter can wite it
down.

A Linda Garcia, L-i-n-d-a Ga-r-c-i-a.

Q Ms. Garcia, you are a resident of the Fruit

Val | ey nei ghbor hood of Vancouver?

A Yes, | am

Q And you own a hone in the nei ghborhood?

A Yes, | do.

Q How | ong have you lived in the nei ghborhood?

A Al nost 20 years.

Q What is your occupation?

A | ama community outreach coordi nator.

Q And that's for the Fruit Valley Foundation?

A Yes, it is.

Q And what is your educational background?

A | have a bachelor's degree in social work.

Q Pl ease describe for the council what you do for
your wor K.

A It's a nultifaceted position. | work with the

residents in the Fruit Valley nei ghborhood providing
resources, referrals through engagenent activities and
educational, financial, help courses, helping themto be
nore powered and progress back into the places that they
want to see thensel ves in.

| also work with | ocal businesses, both within
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1 the Port of Vancouver and within the Downtown Vancouver

2| area. W |look to them for sponsorships and funding,

3| also fromother nonprofit organizations in our area to

4| help fund sone of the prograns that we do run.

5 Q You are here today on behalf of the Fruit Valley

6 | Nei ghborhood Associ ation, correct?

7 A Yes.

8 Q Can you please just describe a little bit for

9| the council who the association is and what they do.

10 A So the Fruit Valley Neighborhood Association is
11 | representative of the body of Fruit Valley residents,
12| and we work as a |liaison between the City of Vancouver
13 | and the residents and ot her agencies. W are a voice
14 | for the neighborhood. Wen things cone up, we --

15 | people, residents in the nei ghborhood, can bring those
16 | concerns and issues to us, and then we can either vote
17| on them and nove forward or continue tal king about them
18 Q Generally, who are the nenbers of the

19 | nei ghbor hood associ ati on?

20 A The nenbers are anybody who |Iives or works

21| within the Fruit Valley boundari es.

22 Q What's your position with the nei ghborhood

23 | association?

24 A |'"'mthe secretary.

25 Q And what does that generally entail?
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A | work with the agenda, | take notes during the
neetings, | follow up on any actions or notions that
have been taken and in the comunity as a whole, | act

as an advocate and as a conmunity | eader.

Q And that's a volunteer position?

A Yes, it is.

Q How | ong have you done that kind of work with
t he nei ghbor hood associ ati on?

A Alittle -- not quite five years.

Q And are you here today as the authorized

representative of the nei ghborhood associ ati on?

A Yes, | am
Q How di d that authorization cone about ?
A In January 2016, the nei ghborhood associ ation

took a vote to have ne cone here as an authori zed
representative for the nei ghborhood.

Q And | want us to be clear for the council, the
nei ghbor hood associ ation and the Fruit Vall ey
Foundati on, your enployer, are entirely different
entities, correct?

A Yes, they are.

Q And you are not here for the foundation?

A No, |'m not.

Q You're taking tine off of work today to be here?

A. Yes, | am
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Q Are you al so here in your personal capacity,
Ms. Garcia?

A Yes, | am

Q Is there a difference between your persona
posi tion and your testinony today for the nei ghborhood
associ ati on?

A No.

Q Does the association -- the nei ghborhood
associ ation have a position on the proposed Tesoro
Savage oil termnal ?

A Yes.

Q What is that position?

A W are opposed.

Q And why?

A We have -- we have nultiple concerns regarding
the proposed oil termnal. One is, fromthe very
begi nning, we were -- we were infornmed of the toxic
pol lutants that would be emtted on a daily 24-hour,
seven- day- a-week basis fromthe second the term nal
woul d go online. Since we are right there, sone of us
| ess than a mle fromthe site, our concerns are
livability, breathability and bei ng exposed to those
toxins continually.

Anot her of our concerns are the oil rail cars.

Any -- any accident or incident -- the Fruit Valley
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nei ghbor hood i s unique in Vancouver in that it is
separated by a series of railroad tracks, and the only
way into or out of the neighborhood is to cross over
those tracks. So if an incident on the tracks were to
occur, accessibility into or out of would be extrenely
limted, if not inpossible.

And one of the biggest concerns is the storage
tank facility, holding 2.16 mllion barrels of oil on a
conti nual basis, one explosion would | evel the Fruit
Val | ey nei ghborhood. There's a reason we all refer to
It as ground zero. One of the -- or the biggest oil
storage facility disaster in this country in Texas Cty
hel d approximately the sane anount of oil in their
storage tank and it |eveled everything wwthin a
three-mle radius and fl attened hones, killed
multiple -- it was a true disaster. It, five mles out
of the radius, even destroyed nmany things. So it goes
beyond Fruit Valley after that point.

Q I s the nei ghborhood association really just
worried about increased industrialization in the work of
t he port?

A Absol utely not. Fruit Vall ey nei ghborhood has
| ong hel d good rapport wth the Port of Vancouver.

W' ve wor ked and col | aborated really well for several

decades. Wen we have issues wth any of the tenants,
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I f we hear fromany residents of any problem we take it
to the board and they take care of it as quickly as they
can. W are well aware that industry and residenti al
can coexi st peacefully. There just needs to be a
conprom se, equal conprom se, and with this particular
case, we have not gotten any conprom se.

M5. BRIMVER: Ms. Mastro, |I'mgoing to now

refer to the map. | have sone extra copies for the
council, if it nmakes it easier to follow along. | think
you've all received copies of this. | want to nake sure
to get the nunmber right. [It's not on that copy.

MR. BARTZ: 1012, | believe.

M5. BRI MMER: Thank you. 1012.

Your Honor, should | share the extra copies
| have with nenbers of the council? Should | approach?

JUDGE NOBLE: Yes, you can if anyone hasn't
gotten their copy. Thank you. Please proceed.
BY M5. BRI MVER:

Q Ms. Garcia, there's a -- it looks like a pen in
front of your m crophone there. See it? That's -- that
should be a laser pointer. Be careful where you point
it. But if you can figure out howto turn that on, and
"Il have you |l ook at this map probably behind you. And
| apologize, it's going to be little, but we'll do the

best we can. It's not working?
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A There we go.

Q Ckay. So generally, can you show us where the

Fruit Vall ey nei ghborhood is located. And if you need
to step to the map and talk loudly, that's okay. Just

make sure you speak up.

A It is wthin this area right here.

Q Can you hear her okay? You'll have to talk

really | oud when you say that. Sorry.

A It's in that area right there.
Q kay. And you're indicating an area that is

roughly northeast of the port; is that right?

A Nort heast and t hen east.
Q kay. Do you know where the project -- the

proposed project location is on the map?

A Her e.
Q And you're indicating where the railroad | oop

shows, correct?

A Yes.
Q You can take your seat again for now.

Is Fruit Valley nei ghborhood residential ?

Commercial? Mxed? Wat is the nature of the

nei ghbor hood?

A It's a mx of resident and industry.
Q Is there a lot of residential?
A Yes.
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Q About what percentage?
A |"d say it's pretty equal.
Q Are there houses near the railroad tracks into

and/ or out of the port?

A Yes.
Q When was nost of the nei ghborhood built?
A The main part of the nei ghborhood was built in

the early 1940s, but there are hones that are al ong
separate areas in different sites of Fruit Valley that
were built in the very early 1900s.

Q Are there schools in the nei ghborhood?

A Yes.

Q Can you show us on the map, and, again, | grant
It it's small, but can you show us roughly where the
school is?

A | believe it's right there.

Q And you' re showi ng kind of the north end of the
nei ghbor hood, right?

A Yes.

Q And what -- actually, we're going to keep you at
the map. Sorry. Are there playgrounds and parks in the
nei ghbor hood?

A Yes.

Q And can you show us the |ocation of sone of

t hose, pl ease.
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A There's --

Q Tal k | oud.

A There's one at the school, which is there-ish,
and there's one directly across the street in the
community park, and there is one right down here on the
sout h side of the nei ghborhood.

Q And | think you've nentioned there is a honel ess
shelter or honeless facility in the nei ghborhood. Can
you show us roughly where that is?

A It's a day shelter for honeless individuals to
go to during the day, and it is |located right there.

Q You can take your seat again. Thanks.

And those last two itens that you indicated, one
of the playgrounds and the honeless day facility, those
are in the very south -- get ny directions right -- east
part of the nei ghborhood?

A Yes.

Q And that | ooks pretty close to the railroad.
How cl ose to the railroad are those two things?

A The day shelter is directly adjacent. | would
say just a few yards, and the playground facility is
just a little bit further to the west of that. It's
separated fromthe railroad by a steel-fabricated
bui | di ng.

Q | would |ike to now nove to a discussion of sone
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of the nei ghborhood denographics. Are you famliar with
t he denographi cs of the nei ghborhood?

A Yes, | am

Q What are the ways that you have becone famli ar
or are famliar?

A The bi ggest way, | suppose, is living there
al nost 20 years. |'ve gotten to know ny nei ghbors,
famly nmenbers. Through ny work, | advocate for
residents in Fruit Valley every day. So |'ve had to do
presentations at multiple workshops and conferences over
the | ast several years. So | pull denographic data
consistently because it does change quite frequently
there. So |I'm always | ooking into the denographics to
present it, to |ocate our resources and find where our
needs are.

Q Have you al so recently done sone work with an
EPA website that displays denographics?

A Yes, | have.

Q So based upon your years of work and living in
t he nei ghborhood, can you tell us what the incone
distribution is in the nei ghborhood?

A Based on the denographics that | have nost
currently, the average incone for a famly of four in
Fruit Valley is $27,000 a year. It varies. Again, it's

a nobile comunity, so it changes a little nore
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drastically than nost other areas. The average -- we
base our averages on a 130 percent poverty guideline for
our resources and tools, and the national average, |
believe, is roughly around 31,000 for a famly of four.

Q So Fruit Valley is below the national average?

A Yes, it is.

Q And what about conparing to the rest of the
Vancouver region? Do you know how the incone in Fruit
Val | ey conpares to Vancouver generally?

A It's significantly lower. It is one of the
| owest i1 ncone nei ghborhoods in Vancouver.

Q Does Fruit Valley have a lot of kids in the free
| unch progranf

A Yes, we do.

Q What percent age?

A The | ast denpbs that | pulled were fromthe
2014-15 K-12 Washington State report, and that had us
sitting at 90 percent.

Q And what is the ethnic nmakeup generally of the
nei ghbor hood?

A It's about 36 to 37 percent mnority.

Q And is that higher than the rest of the
Vancouver area?

A Yes, it is.

Q Do you know about how nuch?
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1 A It's about 15 to 18 percent higher.
Q And what's the age distribution in the

N

nei ghbor hood?

A It's not as equal. Looking specifically toward

g A~ W

yout h, 18 and younger falls at about 21 percent and

6| those 5 and younger are around 11 percent.

7 Q And, again, how does that conpare with the

8 | larger Vancouver area?

9 A It's alittle bit higher.

10 Q In other words, there's nore kids?

11 A There are nore kids, yes.

12 Q I'd now like you to turn to the book that's in

13| front of you, please. And there are sone exhibits in
14| there, and |I'd like you to turn to Exhibit 5610, which
15 | should be the first one, | think. And that should say
16 | that it's an EPA EJ screening; is that right?

17 MR. BARTZ: Your Honor, these are exhibits
18 | that are in dispute between the parties. Perhaps we
19 | ought to be addressing that now.

20 JUDGE NOBLE: | know. And are you

21 i dentifying these exhibits?

22 M5. BRRMVMER: |'midentifying them | was
23 | about to lay a foundation.

24 JUDGE NOBLE: Thank you. She's laying a

25 f oundat i on.
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1 A | have 5611. | don't have 5610.
BY Ms. BRI MVER:
Q Ch, deer. Al right.
M5. BRIMMER: Ms. Mastro, could we pull up

N

g A~ W

5611. Well, | don't want to showit until we get this

6| resolved. Gve ne a nonent, please.

7 M5. MASTRO Ms. Brimmer, | could print it
8| for you.

9 M5. BRIMVER:  You could print it?

10 JUDGE NOBLE: Could we print 5610 in

11| addition to 56117

12 M5. BRIMMER: | think we've got the next
13 | one.

14 JUDGE NOBLE: I'd just ask you, M. Bartz,
15 | are you maintai ning your objection to the exhibits?
16 MR. BARTZ: | told counsel that we woul d
17 | waive our objection -- w thdraw our objection to 5612,

18 | which is sone denographic information, but we naintain
19 | our objection today to 5610, 5611, 5613 and 5614.

20 JUDGE NOBLE: In that case, we can admt
21 5612. 5612 is admtted.
22 MS. BRI MVER: | would al so note, Your Honor,

23| that | discussed with opposing counsel yesterday that we
24 | are withdraw ng 5615.
25 JUDGE NOBLE: 5615 is withdrawn.
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BY Ms. BRI MVER:

Q Ms. Garcia, | am now show ng you what has been
mar ked as Exhibit 5610. Wthout describing what's in
t he docunent, can you tell ne, have you seen this
bef ore?

A Yes, | have.

Q And where have you seen this?

A Through the EPA's environnental justice website.

Q Is that a website that is available for public
use?

A Yes, it is.

Q Have you visited and used the website?

A Yes, | have.

Q On nore than one occasi on?

A Yes.

Q And can you just tell us very generally, again,
don't describe what's init, the title of the docunent?
A It's an overvi ew of denographic indicators.
Q And did you print this out fromEPA s website?
A Yes.
M5. BRI MVER:  Your Honor, we nove adm ssion
of Exhibit 5610.
JUDGE NOBLE: |s there an objection to 5610
still?

MR. BARTZ: Yes, Your Honor. And if | mght
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1| just take a couple of mnutes, okay, and explain to you

N

that objection and howit relates to the other exhibits

3| because they're all tied together. Al right?

4 JUDGE NOBLE: So you're making a joint -- an
5| objection about all of themall at the sane tine?

6 MR. BARTZ: Yes. | presune when |'m done, |
7 bel i eve, good or bad, admtted or not, you'll appreciate

8| we've dealt with these all together instead of

9 pi eceneal .

10 So 5610 is objectionable because it defines
11 | sone terns that are used on the second page of the

12 | nore -- nost objectionable docunents, which are 5611,

13 | 5613 and 5614, and those are the very sane docunents, in
14 | fact, 5611 is exactly the sanme docunent that Dr. Fanning
15 | tal ked about on Monday when she said, and | quote, "In
16 | fact, EPA is very, very careful to say don't use -- to
17| say don't use this to say what's exactly happening in

18 | your nei ghborhood. W do not validate the tool for

19| that."

20 And on the second page, which is what the

21| definitions in 5610 refer to -- on the second page of

22 | 5611, 5613 and 5614, the EPA says, and |'m quoting, "The
23 EJSCREEN is a screening tool for predecisional use only.
24 | Users should keep in mind that the screening tools are

25| subject to substantial uncertainty in their denographic
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and environnental data, particularly when | ooking at
smal | geographic areas."

The denographic data that we've allowed in
as 5612, and |I'mglad to have the w tness' experience
and testinony about the denographics of the Fruit Valley
nei ghbor hood, have been useful. Were they want to go
next is to try to inpart to the council environnental
data which Dr. Fanning, as an expert w tness, would not
do and refused council's questions to ask them-- to
hel p expl ain what was going on in those docunents. So
nmy -- that's the first part of this.

The second part is this is a fact w tness.
Every tinme Ms. Garcia's been referred to, she's been
referred to as a fact wtness, again, as late as | ast
night, after they heard Dr. Fanni ng di stance herself
fromthe very docunents that were in her testinony. So
I f you refer to the evidence rules, 701 and 702 are very
careful about opinion testinony of witnesses. This does
not neet the requirenents of the opinion testinony for a
fact witness in 701. It's explicitly scientific data
that Dr. Fanning herself understood and said, don't use
it.

And then lastly, if it's relevant, which we
don't believe it is, it's highly prejudicial because

nobody here can explain what it all neans. You had
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1| Dr. Fanning, again, a very experienced toxicologist as

2 presented by the opponents, who said, | can't tell you
3| what those differences are. That's prejudicial to have
4| sonething in evidence that we can't draw any rati onal

5| conclusions from Again, if this witness now says she

6| can help us draw rational conclusions, she's a fact

7| witness, and | appreciate the |iberal approach to

8| fact -- or expert wtnesses, but we can't go there

9| today. W've already got an expert that they put

10| forward that said this is stuff we shouldn't be using
11| for the kind of analysis they now want to try to use it
12 | for. So for all those reasons, these group of exhibits

13 shoul d not be all owed, Your Honor.

14 JUDGE NOBLE: M. Bartz, could you also

15 | address the APA statute about allow ng evidence of even
16 | hearsay evidence, if -- and I'l|l quote the statute --
17| it's the kind of evidence which reasonably prudent

18 | persons are accustoned to relying in the conduct of
19| their affairs? Could you address the argunent about
20| that?

21 MR. BARTZ: Yes, Your Honor. This is not at
22| all a hearsay objection. It's a 701 series of
23 | objections and 400 series. |It's not at all about the

24 | fact you can get it off the website. W don't deny it's

25| available on the public website. What we're saying is
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1 it -- it intends to provide information which no one

N

here can explain wth any experience or know edge what
It nmeans.

JUDGE NOBLE: | understand that. But | --

g A~ W

the statute says, including hearsay evidence, just

6 | speaking about all the body of evidence.

7 MR, BARTZ: | understand, Your Honor. [It's
8| not -- |I'mnot making a hearsay objection.

9 JUDGE NOBLE: Yes, | understand.

10 MR. BARTZ: Accepting that it's hearsay,

11| it's still not being proffered by a qualified w tness,

12| and it's al so, based on Dr. Fanning' s unchal |l enged

13 | testinony, not corrected by her counsel, not corrected
14 | by anyone else, this is stuff EPA says, don't use for

15 | small|l geographic areas. And finally, 1'll et you know,
16 | that 5614 is another geographic area in the city of

17| Vancouver where it's -- |I'manticipating they're going
18| to try to show how Fruit Valley is different under a

19 | variety of environnental indicators fromthat other

20 | nei ghborhood, and that's precisely the small geographic
21 | area conparisons that EPA says don't use. Dr. Fanning,
22 | the toxicologist and presented as a public health person
23| in her introduction said, don't use it. So this council
24| should not allowit to cone in and certainly not

25| proffered by a fact w tness.
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1 JUDGE NOBLE: Thank you. Ms. Brimrer?
M5. BRI MVER: Yes, that was a rather |engthy

N

3 | and vociferous speaki ng objection.

4 MR. BARTZ: Excuse ne, Your Honor, | object
5| to the characterization of ny professional comments and
6| ny work.

7 M5. BRRMVER. | wll try to respond, Your

8 Honor. So let nme start with | think that the objection,
9| at best, goes to weight. And this council certainly --
10| it's not like a jury trial. Certainly this council can
11| and, in fact, will weigh the testinony and determ ne

12 | what weight to give it, which is | think what EPA s

13| comments on the website should be taken as, what is the
14 | weight to be accorded this testinony.

15 | would also note that Ms. Garcia has

16 | denonstrated that she is, in fact, famliar with the

17 | denographi cs of the nei ghborhood and that she can, in
18 | fact, judge information concerning denographics, that

19 | she conducts denographic research as part of her regular
20| job and as part of her volunteer responsibilities as an
21 | advocate and resident of the neighborhood. She, unlike
22| Dr. Fanning, is, in fact, intimtely famliar with the
23 | nei ghbor hood.

24 Dr. Fanning's testinony, | think on this

25| point, was m scharacterized. She very honestly noted
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that there was a weight issue and what EPA published the
i nformation for, but she also was not an expert in
denographi cs and was not purporting to give that kind of
expert opinion, and that is why she was very carefu
about the information she gave, not because she was
maki ng any comrent at all about the validity of the
exhi bi t.

And finally, | would address, Your Honor,
the fact that this is exactly the kind of information
that sonmeone in Ms. Garcia's position would regularly
use and rely on with respect to trying to understand and
form an understandi ng of the denographics of her
nei ghborhood and the environnental justice inplications,
because environnental justice is very nmuch relevant in
this council's considerations, and this is sone of the
best information that is available on that and it is a
publicly avail able website and | was going to have
Ms. Garcia discuss how she cane to these exhibits. It
woul d be a simlar foundation to what | just laid for
5610. Thank you.

MR. BARTZ: Your Honor, it's inportant --
one piece, please. Counsel has just talked a | ot about
denographics. And, again, the Port of Vancouver's not
obj ecting to denographics. Although we wish the Fruit

Val | ey nei ghbor hood was not a filed opponent to this
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project, we're glad to have the Fruit Valley

nei ghbor hood here today to provide information about an
| nportant nei ghborhood rapport. W don't chall enge
testi nony about who lives there, what they |ook |ike,
how t hey operate, the |anguages they speak, all of those
t hi ngs that are denographic dat a.

What the party opponents want to do, though,
Is pages 1 and 2 of 3 -- 5611, 5613 and 5614, they want
them precisely for the environnental data, not the
denogr aphi ¢ dat a.

And secondly, counsel's just wong, and |
have the printout of the exchange between the counsel
and Ms. Fanning on Monday. It was not about
denographics; it's not about weight. The council asked
specifically, how do you conpare this environnental
nunber frompage 1 with the environnental nunber on
page 2, not denographics. And when asked, with that she
said, you can't do that, don't do that, EPA says don't
do that and | can't explain it to you. She's an expert.
This is a fact witness. No matter how famliar she is
intimately wth the nei ghbors that she works for and
services -- serves really well in the Fruit Valley
nei ghborhood, it doesn't make her an expert about the
environnental data, which is what this needs -- these

screens in the nunbered exhibits |I've just given you,
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"11, '12, '13 and '14, that's what they do.

M5. BRI MVER:  Your Honor --

JUDGE NOBLE: Do you want to respond to
t hat, please?

M5. BRIMMER: Yes, that's actually the first
time I've heard that it's the environnental data that is
the problem W are actually using this for the
denogr aphi ¢ dat a.

If you want to rule that the council shoul d
di sregard the environnental data, which is on the first
page of sone of these exhibits, we are perfectly fine
with that. This is the first tine |I've heard that
preci se objection. W are offering this sinply for the
denographics, and we can't control what gets spit out of
the EPA website. W put in the whole docunent that
cones out fromthat. But we can, if the council wants
to redact that, that's fine with ne.

JUDGE NOBLE: All right. M. Bartz, is the
Port willing to agree to these exhibits if the
environnmental data is redacted? That does seemto be
the focus of your objection.

MR. BARTZ: No, Your Honor. The reason is
because what they do in the second page is they take the
environnental data and conpare it and mash it with the

denographi ¢ data and cone up with sonme concl usi ons.
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1| That's why the EPA says, don't try to use this to figure

2| out what's happening in the Fruit Valley nei ghborhood.

3| We don't know it that well.

4 So we've al ready got vol um nous denographic
5| data. She's given it herself in her good testinony, and

6| Exhibit 5612, if the council would take a ook at it, is
7| a very precise analysis of what the incones are -- it's
8 | three pages of data about who speaks whi ch | anguages,

9| whether they own their hone or rent their hone. |It's

10 | precisely denographic data. The other pages are a

11 | mashing of environnental data and sone screening tool

12 | EPA uses for sonmething that's not appropriate here.

13 JUDGE NOBLE: Do you have a response,

14 | Ms. Brinmer?

15 M5. BRIMVER: | have nothing further, Your
16 Honor. They don't want themin. | don't know that |

17| have any further response at this point in tine.

18 JUDGE NOBLE: Al right. Normally I would
19| feel that this is a matter of weight, but it appears
20| that it's not going to be possible to read these

21 | exhibits in a way that elimnates the objected-to

22| content. I'mrenenbering the testinony that we heard
23| fromthe expert, and | do renenber the caution about
24 | using this environnental data. And normally also, the

25| APAis -- allows a liberal approach to the rul es of
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1| evidence about evidence presented in this type of

2 hearing. However, | amtrying to nake sure that the

3| recordis pristine in that regard. And so | wll not

41 admt exhibits 5610, 5611, 5613 and 5614. The objection
5| 1s sustained.

6 M5. BRI MMER. Thank you, Your Honor.

7 BY Ms. BRI MVER:

8 Q Ms. Garcia, let's turn to slide 5612 if you

9| would, please.

10 M5. BRIMMER: Ms. Mastro, could we have that
11 | on the screen please.

12 JUDGE NOBLE: Let ne just add one thing.

13| I'mnot ruling that this witness who has testified about
14 | her research is not going to be able to testify about

15 | denographic matters that she has devel oped a certain

16 | know edge of. Thank you.

17 M5. BRIMMER  Thank you, Your Honor.

18 | BY Ms. BRI MVER:

19 Q Ms. Garcia, have you seen Exhibit 5612 before?
20 A Yes.

21 Q And is this a product of sonme of your research
22 | on the EPA website?

23 A. Yes, it is.

24 Q Can you describe -- let nme back up. And you

25| printed out 56127
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1 A Yes.

2 Q And you did the work associated with creating

3 56127

4 A Yes, | did.

5 Q Can you describe how you did that? Wat did you

6| do to create this docunent?

7 A | went to the website and typed in the ZI P code,

8| which is primarily Fruit Valley, and it brings you to a

9 map with that ZI P code to that specific | ocation, and

10 | then it has several dropdown bars, and you can enter the
11 | data that you need to pull up of the specific pages from
12 | that.

13 Q Ckay. And on the dropdown, do you have an

14 | option to print various reports?

15 A Yes.

16 Q And is this EJSCREEN ACS Summary Report one of
17| those options?

18 A Yes.

19 Q And | note near the top of the docunent, it

20| says, ring, five-mle radius. Do you see that?

21 A .5 mle radius, yes.

22 Q .5mle. I|I'msorry, yes. Can you tell us what

23| that nmeans relative to the data that's on this exhibit?

24 A It's the half-mle radius that | have pinpointed

25| for specific locations on there in detail.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3760



Hearing - Vol. 16 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

BRI MMER / GARCI A

1 Q kay. And you had pinpointed where in Fruit

2| Valley?

3 A The center of the nei ghborhood.

4 Q So not particularly close to the port, not

5| particularly far away?

6 A No. Pretty squarely in the center.

7 Q Ckay. And then this is the information that the

8 EPA websi te produces when you do that?

9 A Yes.

10 Q Did you alter this in any way?

11 A No.

12 Q And this produces information about things that

13| we were just tal king about, mnority popul ati on, age of
14 | the population, inconme, correct?

15 A Ri ght .

16 Q Does this information generally conport with
17 | what you use in your job for denographics for the

18 | nei ghbor hood?

19 A For the nost part. This one is a little bit
20| nore specific. The other research areas that | have
21 used are a little nore general. So this was a little
22 bit nore specific than nost.

23 Q Does it generally conport with your

24 | understandi ng of the nei ghborhood denographics from

25| |living there for 20 years?
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A Yes, it does.

Q What s your understandi ng of what environnental
justice indicators are?

A We use environnental and social justice
i ndicators to define and determ ne what needs are in
Fruit Valley for the people that we serve. It's --
generally, |lower inconme populations tend to be -- tend
to have the brunt of environnental and social injustice
concerns placed upon thema bit nore frequently than
ot hers.

Q And how, then, do those bit nore frequent -- |I'm
sorry, the termyou used for the nonent escapes ne. The
nore frequent environnental concerns, how does that
relate to what's going on here with respect to the
proposed Tesoro Savage term nal ?

A It relates specifically to things that are out
of our control in Fruit Valley. W already have a
huge -- a huge di spersenent of a |ot of very bad things,
and | know that in general life is not fair, but there
cones a point where enough is enough and you can't just
expect a certain population to continue bearing that
brunt. So an injustice, either environnentally or
socially, just because a popul ous is oppressed, it
shoul dn't happen. It does happen, but it shouldn't.

M5. BRIMMER. Ms. Mastro, | would like to
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di splay Exhibit 3136 which is the map that the City of
Vancouver put in the other day. 1Is it possible to bl ow
that up a little bit?
BY MS. BRI MVER:

Q Ms. Garcia, |'mshow ng you the map that has
been admtted as Exhibit 3136. Do you recognize this as

a map of Vancouver?

A Yes.
Q Have you seen this map before?
A Yes.

Q And, again, can you show us generally on the map
where the Fruit Valley neighborhood is. |If you have the
pointer -- that's great.

A It's right along in there.

Q Thank you. And do you know what the green --
that green line represents on the map? |'Il help you
out. It goes along the river and branches.

A That woul d be the rail road.

Q And there's sone tan areas around that railroad.
Do you know what that represents?

A Yes.

Q What is that?

A That's the half-mle radius.

Q What's the significance of the half-mle radius?

A The significance of the half-mle radius is
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It's, | guess, technically considered the blast zone.
It's if an incident were to occur, that is where nost of
t he damage woul d happen, is wthin that one half-mle
radi us.

Q And it | ooks like those overlap in the Fruit
Val | ey nei ghborhood. 1Is that your understandi ng?

A Yes, they do.

Q Is it your understanding that any inpacts froma
rail incident is confined to a half mle?

A No. |'ve heard that it's upwards of one mle.

Q So that woul d double the size of the tan area?

A Yes.

Q Is this infornation of concern to the Fruit

Val | ey Nei ghbor hood Associ ati on?

A Yes, it is.

Q And why?

A Because we do live -- a mgjority of the
nei ghborhood is within a half a mle on either line, on
either railroad Iine.

Q I"mgoing to direct your attention to the Mosier
train incident fromearly June. And you're aware of the

recent crude oil train derail nent near Mbsier?

A Yes, | am
Q How are you aware?
A Ironically, | was testifying that day at a -- at
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an oil safety transportation hearing, and about an hour
after | finished, word cane in that there had been a
derail nent. And because it was so close to home, the
majority of us |eft and we went and continued nonitoring

it on the Internet and TVs.

Q Were you ever at the site of the accident in
Mosi er ?

A Yes, | was.

Q And you saw the accident site?

A Yes, | did.

Q When?

A The very next day, Saturday, June 4th.

Q What did you see?

A | was in Hood River first. They were holding a
rally there for support for Msier residents. Hood
River is just a fewmles further west of Msier. There
were several people, fromcity council to mayor to -- a
| ot of the | ocal residents had cone out and they were
speaki ng and tal king about what had happened and
under st andi ng that, yes, they got very, very lucky this
time. But they didn't really want to hear the |uck
part.

| then went to Mosier and saw t he derail nent
itself. And it's quite different when you see a

derail ment in person than when you're watching it on TV,

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3765



Hearing - Vol. 16 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

N

g A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

BRI MMER / GARCI A

the news helicopters are flying at a very safe distance.
They don't get near it, so it just |looks |Iike a bunch of
mat ch boxes that have been strewn about by a child.

When you're right next toit, it's very large
and | oom ng. Several of the cars were absolutely
unrecogni zable. They were just kind of silvery white.
Sone of themwere just |ying along the tracks intact,
but lying in their own puddles of oil. There's no
descriptive for it. W looked at it when they weren't
flamng. The fires had been conpletely put out.

So to hear what the residents went through,
that's exactly what we don't want in Fruit Valley. That
easily could have been the Fruit Valley nei ghborhood
with honmes far closer than what they were there.

Q We've heard a |lot of testinony about insurance
and how the railroads and/or the project |ocated here
are investing or getting insurance to cover those kinds
of accidents. How, if at all, does that address Fruit
Val | ey nei ghbor hood's concerns?

A It doesn't address our concerns. As far back as
you can | ook, cleanup is not possible. They're still
cleaning up spills from25 and 30 years ago. Beyond
that, there is no single anbunt of noney that can
replace a human life. The costs are not even close to

conparable. | don't know how you can validate putting a
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price on grief. | don't know how you can sinply hand a
check over to a famly who doesn't have a nomor a dad
with them anynore or their child or they' ve | ost every
single thing. It's -- that's one of the greatest

I njustices of all.

Speaking particularly to Fruit Valley, we are
not expendable. W are human bei ngs and we deserve
every single chance at life that everybody el se does,
regardl ess of where we are denographically, where we are
soci oeconom cally, where we are race or ethnicity. It
doesn't matter. There's no cost that can be placed on
any single head of any single human life.

Q In conclusion, is there anything further you
woul d like to address to the council in your own or the
nei ghbor hood associ ati on's behal f?

A Yes. |, personally, have been doing this for
over three years, fromthe nonent that we found out
about this project. | have researched and studi ed and
tried ny hardest to | ook at the positives of this and to
have as conpl ete an understanding of the entire
situation. And it never equals out in nmy mnd or in ny
heart. M mnd is saying that no anount of jobs and no
anmount of noney that can be brought into the community
can ever equal what we would be facing if there were an

acci dent or an expl osion, anything regarding any of the
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1| facets of this project. W are just tired of not having

2| our --

3 Q Take a m nute.

4 A l"msorry. W're tired of not being heard. |
5| would personally like to request that you hear every

6| word that | amsaying and that residents in Fruit Valley
/7| are trying to get across. It's not easy to speak up.

8| It's not easy to be bullied. 1It's not easy to hear the
9| things that we have to hear on a reqular basis. Sorry.
10 Q You' re okay.

11 A W just want to be heard finally. W want

12 | sonebody to take our concerns into consideration very

13 | seriously and understand the ram fications that could

14 | and nost |ikely would occur if this project were to go
15 | through and be conplete. W are not expendable. You

16 cannot take our lives from us.

17 M5. BRIMMER: Thank you, Ms. Garcia. Have
18 | sone water. That's all | have, Your Honor.

19 JUDGE NOBLE: Cross-exam nation?

20 MR. BARTZ: You Honor, | knowit's a little

21| early, but would a break be in order?

22 JUDGE NOBLE: No.

23 CROSS- EXAM NATI ON
24 BY MR BARTZ:

25 Q Ms. Garcia, are you all right?
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A I'"mfine, thank you.

Q Thank you. Good norning. M nane is Dave
Bartz, a |awer for the Port of Vancouver. |1've just
got a few questions for you.

We heard earlier froma representative of the
city and a representative of the |ongshore union that
their objection to the project was with the cargo, the
crude oil. Is that a fair way to summari ze, your
nei ghbor hood's objection to this project is the crude
oil?

A Yes.

Q Are you famliar --

MR. BARTZ: Ms. Mastro, if we could pull up
Exhi bit 1012 and kind of blowit up on that center part
of the nei ghborhood that Ms. Garcia was able to show us.
BY MR BARTZ:

Q | just want to get your local help on putting a
couple of things on the map for the council.

MR. BARTZ: |If we could take that right-hand
section and put it -- blowit up alittle bit nore.
There we go.

BY MR BARTZ:

Q Ms. Garcia, you nentioned the tracks that

separate the nei ghborhood. That's what you nean by

those tracks that are running frombottomand top of the
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phot ograph; is that right?
A Yes.
Q That's -- and sone people called that the BNSF

north-south rail ?

A Yes.
Q O the BNSF yard?
A Yes.

Q kay. And then are you famliar with how the
port's new rail entrance has noved farther to the south?

A Yes.

Q kay. It used to be the Hi Il Track. Does that
sound famliar?

A Yes.

Q And that was nore northerly than the current
Ri ver Pl ace where the entrance is; is that right?

A Yes.

Q And that's further away fromthe nei ghborhood's
honmes, the entrance, right?

A Alittle bit, yes.

Q So then that -- you nentioned the day shelter.
Have we blown it up enough so that you could point to
that? Could you show us where that day shelter was that
you nentioned?

A This right here.

Q Thank you.
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MR. BARTZ: | don't have any other questions
this norning. Thank you, ma'am

JUDGE NOBLE: Redirect?

M5. BRIMVER  Just one --

MR. BARTZ: Excuse ne, Your Honor.

JUDGE NOBLE: [|I'msorry, M. Johnson.

MR. JOHNSON. | don't have any questions,
Your Honor. Sorry. Just for the record.

JUDGE NOBLE: You are not a potted plant.

MR. JOHNSON: |'m happy to be one.

M5. BRI MMER: Oh, ny goodness, we all just
showed our age.

Redi rect ?

JUDGE NOBLE: Yes.

REDI RECT EXAM NATI ON

BY Ms. BRI MVER:

Q Ms. Garcia, | just have one question related to
the map. The east-west rail that is shown on that
picture, is that still being used?

A "' m not sure what you're referring to. [|'m not
seei ng that.

Q Maybe it's -- maybe we need to cone down a
little bit, but there is a rail that does go east-west
in and out of the port, right? Do you see the rail that

cones in that's not their new |line?
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A | don't know.
Q kay. Enough. | won't ask any nore.

M5. BRI MVMER: Thank you.

JUDGE NOBLE: Ms. Garcia, it's tinme for
council questions, but before the council asks you
guestions, | have a couple of questions for you, and
that is you -- you have said that you have done
consi derabl e research on different aspects of your
nei ghbor hood relating to the physical harns that you are
worried about. 1'd like you to be nore specific about
that. Wat does your research show to be of concern
wWith regard to those aspects that you have concern
about ? You spoke only generally.

THE WTNESS: In going over the papers --
the specific Tesoro Savage papers fromthe begi nning and
reading the charts for the toxic air em ssions, any
I nci dental or accidental concerns, that's mainly where
|'ve pulled nost of the information that | have
researched from

JUDGE NOBLE: Are you -- are you saying that
your major concern has to do with em ssions and air
quality?

THE WTNESS: Fromthe very begi nning, yes.

JUDGE NOBLE: Is there any other concern

t hat you have about the physical status of your
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nei ghbor hood?

THE WTNESS: The other two that |
nmenti oned, which were the oil rail cars and the storage
facilities.

JUDGE NOBLE: And what is your concern about
the oil rail cars?

THE W TNESS: Any chance of derail nent or
once it's with -- once the oil rail cars are within the
port, any coupling or any transfer, when they're
transferring the oil fromthe cars to the storage
facility to the shipping, any incident that woul d occur
with the rail cars that way.

JUDGE NOBLE: What did your research show
about the -- that caused you concern?

THE WTNESS: That there's -- there isn't a
100 percent certainty of no accident, that there -- that
there's no guarantee that it wouldn't happen.

JUDGE NOBLE: And how woul d that affect your
nei ghbor hood?

THE WTNESS: |If there were an explosion, it
would -- the initial explosion obviously woul d damage
mul tiple houses. It has the possibility of taking
lives. There's a Jail Work Center right there on the
port's property that | -- they specifically nentioned in

the | atest papers from Tesoro, that | amnot going to
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GARCI A

1| quote verbatimbecause | can't do that, but they

2| specifically nmention the Jail Wrk Center and Fruit

3| Valley neighborhood as having a higher risk of death.
4 Then if there were an expl osion, we woul d,
5| fromthe snoke, get the toxins fromthat snoke as wel |l

6| would drift and settle over the nei ghborhood.

7 JUDGE NOBLE: Do your concerns result just
8| fromyour general worry about things or from your

9| research?

10 THE W TNESS: Both, and the addition of

11 | seeing -- having constant rem nders by seeing accidents
12 | over and over and over again and seeing the facts that
13 | are comng up fromthose as well.

14 JUDGE NOBLE: Al right. Thank you,

15 Ms. Garci a.

16 Counci | questions? Any to ny left?

17 M. Siemann?

18 MR. SIEMANN: Thank you for being here this
19| norning. In your -- early in your testinony, you

20 | nentioned that one of your concerns was that there

21 | wasn't any conprom se on behalf of the proponents for
22| this. Can you tell nme what kinds of conprom ses would
23 | be neaningful for you?

24 THE WTNESS: In the begi nning, when one of

25| our larger concerns was the em ssions of toxins, we
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t al ked about having sonmething simlar to a catal ytic
converter to scrub the air before -- to scrub it before
t hose were rel eased. And we were told that the cost was
prohibitive and that it wouldn't be necessary. At this
poi nt, a conpronise would be just to hear what we're
saying. W're -- we've tried continuously to speak with
all of the parties and we get pushback. W don't -- we
kind of get a PRspiel. W don't feel |like we're being
told the truth.

In conparison to the things that we're
seeing and reading, we feel like we're hearing a
conpletely different story and there's no | evel of
conprom se that can be reached, then, if we're not
getting full disclosure and transparency.

JUDGE NOBLE: Any other questions, to ny
| eft?

My right?

M. Shafer?

MR. SHAFER Ms. Garcia, thank you very nuch
for your testinony this norning.

You spoke early in your testinony about this
event in Texas, and ny sincere apol ogizes to have to
reference a horrific event, but could you el aborate nore
on that, just share with us information, facts that you

know. Were was it? Wen was it? Do you know

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3775



Hearing - Vol. 16 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

N

g A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

GARCI A

essentially the cause of that incident? And in terns of
the destruction, was that |largely due by an initial

expl osion? Was that followed by fire? Just anything
nore that you can elaborate on that. And then finally
anything -- any direct simlarities between that event
and what you see as a potential here with this project

I n your nei ghborhood.

THE WTNESS: Sure. The event was in the
early 1940s in Texas Cty. | don't want to speak to
speci fics because | don't know the exact cause for that,
but the damage -- the majority of the damage was from
the initial explosion, frommny understandi ng.

The simlarities, there were 2 mllion
barrels of oil stored in those storage tanks on their
farm The nunber that would be stored here is very
close at 2.16, if we have the full unit trains com ng
t hrough that they are predicting or that they're
classifying. So the simlarities are eerily there from
the quantity to population around it. The houses near
Texas Cty were not nearly as close as what the majority
of the houses are in the Fruit Valley nei ghborhood. As
| stated earlier, nost of the houses are within one mle
of that site.

MR. SHAFER  Thank you.

JUDGE NOBLE: Any other questions, to ny
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right?

M. Stohr?

MR. STOHR  Thank you, Ms. Garcia. You
spoke earlier about limted access or exit points to the
nei ghborhood. Could you show ne on the map where those

exit points mght be. Sorry to nake you go up to the

map again.

M5. BRI MVMER: Maybe we can blow -- | was
going to say, can we blow up the map even nore? |1|s that
possi bl e?

THE WTNESS: No, it's --

M5. BRIMMER How is that?

THE WTNESS: So there's MII Plain
crossing -- sorry. MII Plain crossing that crosses the

railroad here, with Fruit Valley being over here. And
then there's another crossing at Fourth Plain Boul evard.
And then | need to go up. And there's the 39th Street
crossing. And then one nore.

M5. BRIMMER: That's the end of the map.

THE WTNESS: Ckay. There's just one nore,
and it's just roughly right around there, and that's
78th Street.

MR. STOHR: And those are exits that would
be used if you were in an autonobile, correct?

THE WTNESS: Yes. And there is actually
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one nore. |It's kind of a back road. |t goes underneath
the train bridge. It's -- | don't knowif it's on this
map, but it runs right next to the newrail |ine that

goes directly to the port.
MR. STOHR That's great. Thank you.
JUDGE NOBLE: Any other questions, to ny
right? Any questions based on council questions?
M. Bartz.
MR BARTZ: Just one, Your Honor.
RECROSS- EXAM NATI ON
BY MR BARTZ:
Q Ms. Garcia, that Texas City incident, was that a
fertilizer plant or a crude oil facility; do you know?
A Crude oil .
MR. BARTZ: Thank you.
JUDGE NOBLE: Ms. Brimrer?
M5. BRI MVMER: | have not hing, Your Honor.
JUDGE NOBLE: Ms. @Grcia, thank you so nuch
for your testinony today. You're excused as a W tness.
THE W TNESS: Thank you.
JUDGE NOBLE: Do we have anot her w tness?
M5. CARTER  Yes, Your Honor. Your Honor,
i ntervenors call M. Stuart Ellis.
JUDGE NOBLE: M. Ellis, would you raise

your right hand, please.
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1 (Wtness sworn.)
JUDGE NOBLE: Thank you. Please be seated.
STUART ELLI S,

N

havi ng been first duly sworn,

g A~ W

testified as fol |l ows:

6 DI RECT EXAM NATI ON

7 BY M. CARTER

8 Q M. Ellis, for those of us who have been here
9 16 days we always start out with, keep it slow for the
10 | court reporter. So, M. Ellis, please state your full

11 | nane for the record, please.

12 A My nane is Stuart Ellis, spelled S-t-u-a-r-t,

13| last nane is E-Il-1l-i-s.

14 Q Pl ease sunmmari ze your education and trai ning.

15 A | have a bachelor's degree in fisheries science
16 | from Oegon State University. |'ve been enpl oyed by the

17 | Colunbia River Inter-Tribal Fish Conm ssion for the past
18 | 16 years. Prior to that | worked for five years for the
19 | Northwest Indian Fisheries Comm ssion, and before that |
20| did a series of seasonal jobs doing research projects

21| for Oregon Departnent of Fish and WIldlife.

22 JUDGE NOBLE: M. EIlis, you're already

23 | speaking too fast.

24 THE W TNESS: Sorry.

25| BY MS. CARTER
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1 Q W all doit. M. Ellis, you filed testinony in
2| this case. Do you still stand by your testinony?

3 A Yes.

4 Q kay. So can you briefly describe --

5 JUDGE NOBLE: WMs. Carter, could you identify

6| yourself too for the court reporter.

7 M5. CARTER Oh, I'msorry. I'mJulie

8 Carter, attorney for Colunbia River Inter-Tribal Fish
9 | Conm ssi on.

10 JUDGE NOBLE: Thanks.

11 M5. CARTER | apol ogi ze.

12| BY Ms. CARTER

13 Q So M. Ellis, can you briefly describe the

14 | managenent of the Col unbia Basin fishery.

15 A Yes, | can. The Col unbia Basin mai nstem

16 | fisheries are managed according to a court ordered

17 | agreenent under the US v Oregon court case under a

18 | managenent plan for that agreenent. |It's a ten-year
19 | managenent agreenent that dictates abundance-based

20 | harvest rates and treaty and non-treaty sharing within
21 | the mainstemfisheries.

22 Further, the tributary fisheries throughout the
23 | Colunbia and up into | daho are managed under -- by

24 | relevant tribal and non-treaty comanagers. And then

25 there's a nunber of stocks in the Col unbia that have
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1| inpacts in various ocean fisheries, and those fisheries

N

are managed under a variety of conmanagenent processes

3| through the Pacific Fishery Managenent Council and

4| Pacific Sal non Comm ssion for fisheries clear up to

5| Alaska that catch Col unbia River fish.

6 Q Thank you. G ve us sone background on general

7| trends of sal non and steel head abundance in the Col unbi a
8 In the recent years.

9 A Yes. Since -- there were sone significant

10 | declines over time in Colunbia Basin sal non runs, but

11| since 2000, we have seen runs increase sonetines

12 | dramatically to runs that -- in the late '90s, we had

13| runs of -- total runs, annual runs of around half a

14| mllion fish, and runs since 2000, total salnon and

15| steelhead returns, adult returns to the Colunbia -- of
16 | the upriver stocks tested for above Bonnevill e Dam have

17 been close to 2 mllion, and in 2014 there were

18| alnost -- it was over 2.4 mllion.

19 Q So is there variability in these runs?

20 A Yeah. The salnon runs are cyclical. They go up
21| and down, but gradually the -- a |ot of these runs have

22 | been doing better and better as the region, the
23 | ratepayers, the Bonneville Power Adm nistration and US
24 | taxpayers have invested heavily in sal non recovery

25| efforts that have hel ped rebuild these runs.
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1 Q So do you -- please.

2 A | m ght add that we do have a nunber of very
3| weak runs in the basin. Mst of the weak runs are at
4| | east stable and sone of the weak runs are actually

5| increasing as well. But sone are very, very snal

6| still.

7 Q So do you have nunbers pertaining to different

8 | popul ations of fish?

9 A Yes. So the sal non/steel head runs are deal t

10| with in a -- by both species and stocks w thin species.
11 | For Chinook sal non, we generally refer to themin three
12 | different stocks of fish, overall stocks, the spring

13 | Chi nook, summrer Chinook and fall Chinook. Spring

14 | Chinook runs are conprised of a variety of fish that

15 | spawn t hroughout the basin, both above and bel ow

16 | Bonneville Dam Their upriver run sizes, the run sizes
17| for fish growi ng above Bonneville, have averaged cl ose
18 | to 200,000 fish, alittle less in the past ten years.

19 The sumrer Chi nook runs are generally going far
20| up river, nost of themgo up in the upper Colunbia and
21 | those runs have been snaller at -- they average around
22| 70,000 fish per year.

23 Fall Chinook runs are quite large. W've had --
24| in the past ten years, we've had just for the -- just

25| the upper river fall Chinook has averaged over 600, 000
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fish, and we've had sone record runs in recent years.
Sockeye have al so been doing very well, except
for the Snake R ver Sockeye. The Sockeye runs have
averaged cl ose to 300,000 fish in recent years, adult
returns, and steel head al so around 300, 000. Coho,
upriver coho, a smaller run of about 120,000. And then
there's very small runs of chumin the Colunbia as well.

Q So can you explain, do salnon spawn in the
mai nstem of the Col unbi a?

A Yes, salnon do. There's a fairly substanti al
spawni ng popul ati on of fall Chinook and sonme chumri ght
bel ow Bonnevill e Dam al ong the shore and al ong sone of
the islands right bel ow Bonneville. There's also been
docunent ed Chi nook sal non spawning in the area just
downstream from the John Day Dam And so those woul d be
the primary mai nstem spawning areas. |It's possible that
there is alittle bit of spawning around sone of the
nout hs of the lower river tributaries, but probably not
much spawning in the end part of the river down bel ow
t here.

M5. CARTER So Ms. Mastro, if we could pul
up Exhibit 5214, please.
BY M5. CARTER
Q M. Ellis, are you famliar with this chart?

A Yes. This is a chart on water travel timng.
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1] It was prepared by M. David Benner, wth the Fish

2| Passage Center. The Fish Passage Center is a publicly
3| funded organi zation that deals with data nmanagenent, and
4| they assist with the research on different issues in the
5| Colunbia Basin. And the Fish Passage Center and their

6| staff are heavily relied on by virtually all of the
7| agencies nmanaging fisheries in the Col unbia and

8 | considered very good worKk.

9 Q So you regularly -- regularly use this
10 | information in your job?
11 A | do, yeah. W use these types of data, as well

12 | as a nunber of other data sources that the Fi sh Passage
13 | Center hel ps coordi nate and nai nt ai n.

14 Q So before |I ask ny next question, I'mgoing to
15| ask a general. Wat is a snolt, if you can give a

16 | definition of that?

17 A Snolts are defined as fish that are ready to
18 | leave their -- the streans where they were born and

19 | begin their mgration to the ocean.

20 Q Thank you.

21 A And they're considered snolts throughout their
22| mgration until they enter the saltwater.

23 Q So what are the total nunber of snolts in the
24 | Colunbia Rver?

25 A That's a little bit of a chall enging question,
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but I'll start with the hatchery snolts, because we have
the best information on the hatchery snolts. So for
upriver -- and, again, these are prograns upstreamfrom
t he Bonnevill e hatchery and on upstream W rel ease
about -- the planned rel eases are about 95 mllion
snolts per year. Lower river hatchery prograns,

I ncluding the Wllanette R ver, release smaller nunbers
of fish, but in recent years those have averaged around
54 to 55 mllion per year.

And we don't have great nunbers on the wld
snolts because it's -- they're very challenging to
figure out exactly how many of themthere are, but
undoubtedly wild snolts nunber in the mllions of
year -- in the mllions of fish per year.

There is, of course, sone level of nortality as
the snmolts nove downstream t hrough the hydrosystem and
t hings, but still, the National Marine Fishery Service
did an estimate just back in 2014 where they nade an
estimate of about 155 mllion snolts that successfully
reached it to Tongue Point, which is down just a few
mles up fromAstoria. So it's a significant nunber of
fish that are able to out-migrate fromthe Col unbia each
year and its tributaries.

Most of the hatchery snolts are released from

hat cheries during a tinme frame of March through June.
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Sonme rel eases are earlier or later. Mst of the fish
begin their mgration downstreamat that tine. That's
typically about the tinme that we think nost wild snolts
are beginning their mgration, but -- and then the bulk
of the mgration out toward the ocean is in the spring
and early summer and into the -- it kind of dies down
toward the end of the summer, but there are actually
snmolts in the river basically year round. Not -- sone
fish will actually hold over at various points in the
mai nstem and finish their magration outward the
followng year. And so there's a variety of life
hi stories involved and not all the fish are always doi ng
the sanme thing, which, of course, nmakes them chall engi ng
to count as well.

Q Sois it safe to say that the nunbers of snolts

changes by season?

A Yes, that would be correct.

Q Is there different nunbers in the fall?

A Much small er nunbers in the fall. The nore
successful |life history strategies are to enter the

ocean in the summer when it's nore productive, but

you'l | have snolts that are hol ding over and conti nui ng
to rear in the fall, but there won't be quite as nmany of
t hem

JUDGE NOBLE: M. Ellis, sorry to interrupt
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1| again. But your voice is dropping off at the end of

2 | your sentences and you're speedi ng up.

3 THE WTNESS: Al right.

4 BY M5. CARTER

5 Q So noving to -- alittle bit different. Can you

6| explain the fishery sectors in the Colunbia R ver?

7 A Yes. There's a variety of what we termfishery
8| sectors, which are different groups of people fishing

9| for different kinds of purposes. |[|'Il start with the
10 | non-treaty fisheries. Thereis a -- still a fairly

11 | substantial non-Indian commercial fishery that occurs in
12| the area from Bonneville Dam down to the -- or Beacon
13| Rock down to the Col unbia R ver nouth.

14 There are substantial non-Indian recreational

15| fisheries that occur throughout the nmai nstem and al nost
16 | all tributaries for a variety of species, fisheries

17 | managed by all three states. There are al so sone

18 | fisheries that are subsistence fisheries by what we call
19 | non-treaty tribes in sone of the upper Colunbia areas.
20 Then for the treaty fisheries, the fisheries

21 | managed by the four tribes with treaty fishing rights,
22| we also divide the fisheries into different sectors.

23| I'Il start with the fisheries sector that the tribes

24 | regard as kind of their nost inportant fisheries, which

25 are their cerenpnial fisheries. These are fisheries
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that primarily occur in the spring. They're typically
managed with permts and they send crews out to fish
targeting the spring Chinook but catching other species
as well. And these fish are used for a variety of
cerenoni al and sonetines subsi stence purposes.

None of these -- these fish are not allowed to
be sold and they're all -- they're all utilized by the
tribes, and each tribe runs their own spring cerenoni al
fisheries directly.

And then they -- we further divide our fisheries
sectors into two other primary sectors, which one is our
pl atform and hook and line fishery. This is a-- we
group platform gear and hook and |ine gear just together
just because they're regqulated simlarly. But the
platformfishery is really a historic fishery that's
done -- they build wooden platforns al ong the river.
This is a fishery that sone of you nay have seen
phot ographs fromCelilo Falls, the nost fanpbus ones
where people build platforns out over rapids and falls.
There is still sone platformfishing in tributaries |ike
that, but this is where it evolves, fromthe Col unbi a.
And they fish large nets called hoop nets, or sonetines
dip nets, that are lowered into the water and a bag-Ii ke
net is attached to this hoop and it's rigged so that the

fish swwminto the bag and get tangled up in there and
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then they haul the whole thing out and get the fish out.
So that's our platformfishery.

And then along with that, sonme fishers fish wth
hook and |ine gear, using the sane sorts of rod and reel
gear that recreational fishers would use. This platform
hook and |ine fishery can be -- it's often a subsistence
fishery, but it can be utilized for commercial purposes
as well.

And then the final sector, which actually is our
| argest sector in terns of the nunber of fish caught, is
our gillnet fishery, which uses two types of gillnets.
One is called a set gillnet, where nets are anchored
either to shore or to buoys out on the river and the
nets stay stationary, or roughly stationary, during a
fishing period and the fishers cone and check the nets
and get the fish out of the nets, but reset the nets in
the sane spot so the nets kind of stay out in the water
for a certain period of tine.

And then associated with that, we al so have a
drift net fishery which utilizes simlar gillnets, but
the nets are floated down the river with a boat and they
float for sometinmes a mle, sonetines nore, and then
retrieve the net wwth the fish and then go back upstream
and do that again.

But the set gillnet fishery is our |argest
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fishery in ternms of nunber of participants and catch and
is primarily used for commercial purposes. W also have
a small sturgeon fishery that can use gillnets or

| ongline gear, setline gear. So those are our fishery
sectors.

Q Thank you. 1'mgoing to take a step back, | ook
at definitions, because you threw a ot of termof art
out there. So who are the non-treaty tribes and the
treaty tribes, because | don't think we introduced
t hose?

A So the -- there is the Colville tribes and the
Shoshone- Bannock tribes. So the Colville tribes are in
t he upper Colunbia up in Washi ngton and the
Shoshone- Bannock tribes are way out in Eastern |daho,
are both considered non-treaty tribes in that the --
that they did not sign the sane type of treaties that
our four tribes, the Warm Springs, Nez Perce, the

Umtilla, and the Yakama Nation signed with the federal

governnment. So their fishing rights are -- well, |I'm
not an attorney, but they don't -- they don't have the
sane -- the sane rights to fish as our tribes do, and so

they typically have separate, smaller arrangenents wth
the states and federal governnent to get fish but don't
have the sane rights to the fish.

Q And then you nentioned other non-treaty
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1 fisheries. Who would that be?

2 A Yeah. And we typically count the non-treaty
3| tribal catch as part of the non-treaty catch.

4 Q Great. Thank you. Describe the anount of

5| fishing effort in the tribal fisheries.

6 A So we've -- for our platformhook and |line

7| fishery, we did a survey just back in 2014 where we cane
8| up with a count of right about 400 fishing platforns

9 bet ween Bonneville and McNary dans. The vast mgjority
10 | of them are between Bonneville and the John Day dans.

11| Not all of these platforns are fished all the tine, but
12 | nost of themwe think are fished at |east part of the

13 | year, and many are fished on a very reqgul ar basis.

14 And then for our gillnet fisheries, the effort
15 | varies by season wth our -- when we do spring

16 | commercial fishing, we have had average net counts of --
17| for the set nets of about an average of around 300 or

18 | so, with peak counts in the spring being over 400. And
19| in the summer, it's areal simlar level, about 300 with
20 | a peak going over 400 nets.

21 In the fall, however, fisheries are nuch |arger
22 | and our average net counts in the past ten years or so
23 | have -- you know, weekly fishing period. These are all
24 | weekly counts -- have been -- they've averaged around

25| 500 fishing nets, the set nets, and with our peak net
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counts in many of the weeks in the peak of the fall run
have gone over 750 nets.

Q So how are the fishers organi zed when they
connect this fishery?

A So our fishers -- the tribal fishers tend to
fish in crews, which are typically conprised of famly
menbers, but not always. Sonetines nore distant
associations. But there's typically a crew chief that
will often own the boat or sonetines boats and own nost
of the gear. This mght be a father or an uncle in a
famly. And then there are various crew nenbers that
fish with them And these crews, they vary in size from
just a couple of people to, oh, probably -- you know,
you m ght have big crews of ten or nore people. They're
organi zed |i ke that.

They -- | can get into alittle bit of the -- of
how their fishing activity is -- well, it's a very
pl ace-oriented fishery. Qur fishers, they typically
fish in sites that their relatives or their famlies
have controlled for sonetines generations. They
sonetinmes register these sites with their tribes. These
sites give thema level of exclusivity to different
fishing areas, and they -- they're treated al nost |ike
property rights.

So these sites -- sone fishers have several
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sites, sone fishers have very few sites. There are at

| east a few productive sites. Not all fishing sites are
equal ly as productive. Sone just sinply because of the
| ayout of the river are nmuch nore productive in terns of
catching fish. And so the -- and because of this

pl ace-oriented aspect of this, fishers, if they were to
| ose access to a site, they would not necessarily have
access to other equally productive sites, or in sone
cases they m ght not have access to any other fishing
sites at all.

So our tribes, they -- historically the tribes
have fished up and down the Col unbia River over w de
expansi ve areas; but individual tribal famlies and
groups often have only fished wthin certain areas. And
so our tribes -- for instance, our tribes have never
given up their claimto rights to fish throughout what
are ternmed their usual and accustoned fishing areas,
which our tribes claimis a very |large part of the
basin. And this is a nmuch |arger area than our tribes'
currently -- currently authorized fisheries in, but it
really makes it so that individual fishers are
definitely very geographically oriented to certain
fishing places along the river.

Q Thank you. So tell ne about commerci al

mar keti ng of sal non.
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1 A Qur tribes have invested very heavily in nmaking

N

efforts to increase the nmarketability and the econom c

3| value of our commercial catch. Wen | first started
41 working for the Colunbia River Inter-Tribal Fish

5| Commssion, in the fall season, fish being sold to

6 | whol esal e buyers were -- in a good year, fish prices

7| started out for what we call bright Chinook sal non,

8 | which are the highest grade of fish, at maybe |ike

9| 60 cents a pound and would drop to 30 cents a pound.

10 For sonme of the other species, prices were

11 | sonetinmes down around a nickel a pound for a fish being
12 | sold to whol esal e dealers. But our tribes, through a
13 | series of efforts of both training fishers to -- our

14 | fishers often undergo what we call HACCP training, which
15| is -- it's a federal -- it's spelled HCC P and --

16 HACCP, excuse ne. And it's an acronymthat is

17| basically a -- teaches federal food sanitation and

18 | handling guidelines that has hel ped our tribes take

19 | better care of their catch. W've spent a ot of tine
20 | courting various whol esale fish deal ers, processors,

21 retailers to try and get themnore interested in our

22 | catch. W've nmade efforts to help our tribes find ways
23| to upgrade their equi pnent and their skills, and our

24 | tribes are doing a nuch better job at taking care of

25| their catch. 1Ice is nmuch nore readily avail able now
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than it was a while back. And as a response to all of
these efforts, prices paid by whol esale fish dealers
have gone way up to sonetinmes over $5 a pound in the
spring. Actually this -- this spring, in the very |ate
spring, we had a couple of whol esal e deal ers that paid
between like 7 and $9 a pound for a while for spring
Chi nook. So those are very high prices. Fall Chinook
sal non typically are going -- and the prices start out
in the $3 range, those kind of nunbers. So these are
huge i ncreases.

And we al so have a nunber of tribes that sel
fish direct to the public. This is a little bit unique
up here in the Puget Sound area, selling fish direct to
the public doesn't occur at nearly as high a | evel anobng
tribal fisheries as it does on the Colunbia. |In sone
cases maybe as nuch as |ike 15 percent of our commrerci al
catch is sold direct to the public, and these prices can
be -- can be nmuch higher. It is ny understanding that
ri ght now many fisheries are asking and getting prices
that may range between 7 and sonetines nore than $10 a
pound for fish being sold direct to the public.

This fishery -- the direct-to-the-public sales
are harder to track. Wen fish are sold to whol esal e
fish dealers, there was a paper trail on those fish

called a fish ticket, which is basically a receipt that
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both the buyer -- the fish buyer and the fisher sell to

track the sales. But we don't -- we're not able to

mai ntain quite the sane recordkeepi ng on the

direct-to-public sales, and so we don't -- we don't have

super good information on the exact nonetary val ue of

t hose sal es or exactly how nmuch it is, other than

it's -- we have certainty that it's quite substantial.
JUDGE NOBLE: Ms. Carter -- I'msorry,

M. Ellis, were you finished with your answer?

THE W TNESS: Yeah.

JUDGE NOBLE: | think we need to take a
break, and so I'msorry to interrupt the direct
testinony here, but it is well past tine for the nornm
break and so, M. Ellis, excuse us for interrupting your
testi nony.

THE WTNESS: That's fine.

JUDGE NOBLE: We'll be back in 15 m nutes at
10:55. Thank you. W're off the record.

(Recess taken from 10:41 a.m to 10:59 a.m)

JUDGE NOBLE: W're ready to go back on the
record. Ms. Carter?

BY M5. CARTER
Q So we're going to return back to the comrercia
fisheries on the Colunbia River. Wat other species do

tribes fish for?
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A So besi des sal non and steel head, the tribes al so
have subsi stence fisheries for both |anprey and snelt.
And these fisheries -- well, lanprey fisheries
hi storically used to occur throughout tributaries and
falls throughout the basin. Lanprey popul ations are
gquite depressed. Most |lanprey fishing currently occurs
at Wllanette Falls, and there's a little bit that
occurs at places like -- in the Deschutes River. Snelt
fishing, also done for subsistence occurs primarily in
the Cowitz River, and occasionally when the snelt
returns to the Sandy -- snelt returns, snelt occurs in
t he Sandy as well.

Additionally, the tribes have commercial fishing
for both shad, which are a very abundant non-native
fish, and al so commercial fisheries for sturgeon which,
of course, are a native fish. Qur sturgeon fisheries
are fairly small conpared to salnon fisheries. Most
sturgeon fishing is done in the wintertinme and -- but
occasionally sturgeon fishing can be done throughout
other tinmes of the year. Salnon -- excuse ne, sturgeon
have -- they've got generally stable popul ations
upstream of Bonneville, but they're pretty snmall and
they do fluctuate. Sturgeon spawni ng occurs in the
mai nstem down bel ow the dans, primarily, in the tail

races of the dans, and sturgeon -- successful sturgeon
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spawning is very limted by the proper flow and
tenperature conditions for the eggs to survive. And so
whi | e our sturgeon popul ations are depressed, it's a
fairly lucrative fishery in that they get pretty good
prices and the fish, of course, grow quite |large. And
So it's a pretty inportant fishery, especially in our --
in the wintertine, when sonetines there's not a | ot of
ot her econom c activity for tribal nenbers to nake noney
at .

Q So you referenced "flow." How famliar are you

wi th physical conditions along the Colunbia R ver?

A So both from managi ng data and dealing with data
| i ke the exhibits shown, but then | also -- |'ve done a
nunber of -- |'ve done probably -- well, well over 100

| ow-el evation flights over the Colunbia River counting
fishing nets. And it's one of the regul ar aspects of ny
job. So I'maquite famliar with how the river | ooks

froman altitude of around 800 to about 1500 feet above

t he water.
Q So can you describe sone of the factors that
affect how tribal fishers carry out their fishing, like

factors that affect their success in fishing.
A Yes. So the tribal fishers face a nunber of
chal | enges, everything fromvery cold water in the

wi nter to changes in pool elevation, changes in flow,
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1| the aquatic vegetation, the weather and w nd. There can

2| be high wnds and -- and even in recent years, crowding
3| has becone a challenge to fishers with the nunber of

4| wnd surfers that we have out on the river and ot her

5| recreational people doing things on the river, but

6| people cone all -- fromall over the world to wi nd surf
7 in the high w nds and waves of the Colunbia R ver up in

8| the Colunbia River Gorge, and it does conplicate sone of
9| our tribes' fishing activities with the nunber of people
10 | that are out sharing the river with them

11 Q So we're going to take a little step back

12 | because this chart that we have up here, can you

13 | describe -- can you talk about this chart?

14 A Yeah. So the significance of this chart really
15| primarily has to do with snolts and the snolts’

16 | survival. It's quite well docunented that sal non snolts
17| fromupriver have a much hi gher survival at higher

18 | flows, which also have faster travel tines. So if -- in
19| this chart you'll notice up in the top section that as
20| the flows increase, what we call the water transport

21| time, which is basically the -- if you take an

22 | imagi nary, you know, random average particle of water

23| and followed it downstream how long would it take to

24| get frompoint Ato point B. And as flows go up, that

25| speeds up. The travel tinme's reduced and that is
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strongly associated with better snolts survival.

So the one aspect of this thing that's |
think -- well, there are a couple aspects with this that
are of relevance to this hearing, are sinply that
with nost of the |arger majority of the snblts comng in
the spring or summer, that tends to be higher flows. W
get flows up at McNary sonetines in the spring of
400,000 CFS. Qur tribes have nmade a I ot of efforts to
get the river managed according to what we call a nore
nat ural hydrograph, which neans you have high spring
flows with lower summer and fall flows, nore |ike
hi storic conditions, which is better for fish survival.
But it conplicates assessing how many snolts m ght be
exposed to an event like an oil spill, just because,
depending on the tine of the year and the | ocation,
they'll -- the snolts will be in the river in a certain
reach for different tinmes, depending on the flow and
where you are in the river, and, you know, the snolts
will be mgrating downstream Snolts are generally
believed to mgrate at generally the sane speed as the
water is noving. They mgrate fairly passively. That's
not, you know, always the case, but that's typically how
they are mgrating.

And so, you know, if there were a spill,

figuring out exactly how many snolts m ght be affected
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I's kind of conplex. At certain tinmes we have very high
nunbers of snolts in the river. The Fish Passage Center
that prepared these data al so nade sone estimates that
at Bonneville Dam during the peak snolt out-mgration,
we can see anywhere fromsix to pretty close to 14 and a
hal f, alnmost 15 mllion snolts in a five-day period. It
averages sonething around 9 mllion snolts per day. But
of course that's variable. That's kind of in the nonth
of April and May when there's really a lot of snolts
going through. So all of those factors will greatly
conplicate assessing what nunbers of fish mght be in
the river if there were a spill at sonme certain tine and
sone certain place.

Q You used the term"m grating passively." Can
you el aborate on that?

A So they -- they're basically, you know, sw mm ng
enough to, you know, maintain stability. Sonetines
snolts actually even will face upstreamand mgrate
backwards. They're not -- they're not just sw nmm ng
aggressively in a downstreamdirection trying to get to
the ocean. They tend to float and just kind of go al ong
with the current, to a large degree. There's variation
in that, of course, but that's basically kind of how
they do it.

Q So Iikewi se, on the flow, can you tal k about
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1 fluctuation of reservoir |evel s?

2 A Yeah. So the federal hydropower projects are

3| managed for a mxture of flood control and power

4 | production and transportation. And so all of those

5| factors together neans that the Colunbia R ver is a very

6| actively managed river. The Corps of Engi neers has

7 basi ¢ standards in place which they use to nmanage

8| things. It varies by place. The Bonneville reservoir

9 has an average fluctuation reservoir |evel that goes up

10 | and down as nuch as seven feet. The Dalles reservoir is
11| a little smaller criteria, it's around five feet

12 | average. And then it's -- it's higher than that in the

13 | John Day reservoir, that they can have even | arger

14 | fluctuations. |In fact, overall for them-- even wthin

15| the criteria which the corps uses to manage things, they
16 | can change these reservoirs up to anywhere from1l1l2 to

17| alnost 20 feet in elevation change. And they can

18 | actually change the -- change the reservoir |evels

19 | fairly quickly. You can see changes in reservoirs where
20| the water can go up and down several feet in a day

21| easily. And these happen throughout the years,

22 | throughout the -- during different days of the week and

23| then during different tines of the years.

24 And it's quite apparent because, as | nentioned,

25| | fly over the river quite often and since a |lot of the
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river is riprapped along the reservoir, so there's, you
know, big rocks and cobble and things al ong the edge of
the railroad tracks and freeways, you can actually see
wat er mar ks goi ng up and down so you can tell which way
in effect the tide is going during that period. So it's
gquite apparent. And that has the effect -- | nentioned
that many of the tribal nets are anchored to points out
on the river. And if the reservoir nmakes a sudden and
| arge change in elevation, nets could even break free or

nove around so they're not fishing as well.

Q So would you say it's simlar to an ocean tide?
A It can have the appearance nuch |ike an ocean
tide.

Q So swtching alittle bit, can you describe
| ssues with w nd?

A So wind is also a significant factor that
affects fishing. Most fishers -- well, at |east from
what fishers tell ne, they tend to like a little bit of
wind. It actually helps themcatch fish. For whatever
reason it makes fishing a little better. But the w nds
can be quite high.

The organization | work for, we enploy a

hydr ol ogi st/ net eorol ogi st who -- he nonitors winds. He
sends out e-mails to an e-mail list of fishers to warn
themof -- if it's going to be windy. He provided ne
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Wi th sonme data conpiled from National \Wather Service
reports that shows that in the sumer nonths in --
around Hood River, the average peak daily wnds are up
around 13 mles an hour, but the peak wi nds during this
time in the sunmer nonths when it can get quite w ndy
can be sustained winds for over a mnute of 60 mles an
hour. So you get very high gusts at sone tines. W
typically fly in the wee hours of the norning, basically
at daybreak because it's a little calner then. It can
be sinply too rough to fly at I ow elevations in the
afternoon in the sunmertine.

In the winter it can also be bad -- the w nds
can occur any tinme day or night because of stormevents
and things. In Hood R ver, again, the weather service
has data that can be conpiled into curves show ng
probability of certain winds and, again, the wind in the

January, February kind of nonths at Hood R ver, there's

roughly a 50 percent -- or about -- excuse ne, about a
40 percent probability that wwnds will be over 15 mles
an hour, peak w nds, during the day. And so it -- wnd

Is a big deal and it can create a | ot of headaches for
fishernmen trying to manage their gear and fishing out on
the river.

Q So can you descri be sone of the issues the

fisheries have with aquatic vegetation.
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A So aquatic vegetation, there's a nunber of
speci es of aquatic plants, we call them nmacrophytes
because they're big, as well as al gae growth, sone of
which is these filanmentous types of algae that grows in
the river. Sone of these are native species. There's
sone introduced species in the Colunbia. But during the
summer, these vegetation -- as the river tenperatures
warm this vegetation can grow into very |arge mats that
can be seen fromthe air. These nmats of vegetation
can -- they grow and they break | oose and they fl oat
downstream They can clog fishing nets quite easily.
|'ve seen over the years a nunber of nets that just in
the course of a day or so, if a fisher has had trouble
getting out to them can |ook like they're about to
break free, practically, fromthe anount of vegetation
that collects in them

And then also for a set net that stays out, in
sone areas, this filanmentous algae will grow just kind
of on a daily basis. In many cases fishers actually
have to renove their nets fromthe river sonetines on a
daily basis to clean them Sonetines you can clean it
off wwth a garden hose, but |'ve heard many people often
have to resort to things |like pressure washers to cl ean
their nets; otherwi se, they just don't fish effectively.

M5. CARTER  Thank you. | have no further
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questi ons.

JUDGE NOBLE: Cross-exam nation of
M. Ellis?

CROSS- EXAM NATI ON
BY MR JOHNSON:

Q M. Ellis, I'"mDale Johnson. |'mone of the
attorneys for the applicant.

MR, JOHNSON. Ms. Mastro, could you pull up
Exhi bit 185, page 8, please.

BY MR JOHNSON:

Q I"'msorry, it takes us a mnute sonetines to get
these things up. Here we go. Takes us a mnute to get
t hese exhi bits up.

MR, JOHNSON. Ckay. Thank you. Could you
just blow that up a little bit so we could see the
graphic there.

BY MR JOHNSON:

Q And once the exhibit's displayed here,

M. Ellis, | just want to ask if you recognize it and
what it predicts. There we go. So do you recognize
this exhibit?

A Yes -- well, | certainly recognize the map.
It's a fairly commonly produced map or ones very nuch
simlar to it.

Q And ny specific question relates to treaty tribe
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commercial fisheries. And based on this map, it's ny
understandi ng that those commercial fishery sites are
upriver of the Bonneville Dam is that correct?

A Primarily. The tribes do have a small bank
fishery just below Bonneville Damwhich at tinmes can be
used for commercial purposes.

Q Ckay.

A The Yakama Nation further does sone conmerci al
fishing in some of its tributaries in this area on the
Washi ngton side, and occasionally the Nez Perce tribe
has done a little bit of commercial fishing in the Snake
basin in the Snake River.

Q But all of those |ocations are upriver of the
proposed Vancouver Energy term nal, correct?

A Yes.

Q kay.

MR. JOHNSON: Thank you. Nothing further.
JUDGE NOBLE: Any cross -- any redirect?
M5. CARTER No, | don't have any.
JUDGE NOBLE: Council questions?
M. Snodgrass?
MR. SNODGRASS: Just a question making sure
| heard the wind speed on the river right. D d | hear
I n August the average peak of the 24 -- of a day is

13 mles an hour; is that right?
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THE WTNESS: Yeah, both -- in |ate June and
then the winds tend to -- it's June, July and then
into -- yeah, into August as well, the peak daily w nds

are about 13 mles an hour.

MR. SNODGRASS:. How would that conpare to
say Vancouver or here?

THE WTNESS: They woul d be substantially
hi gher because the -- there's a lot of -- there's a |ot
of calnmer days that go into that average in an area |ike
ri ght around here. So those -- the daily peak w nds,
you know, are nore likely, at least in the Portland
area, to be, you know, on average they'l|l be down cl oser
to, you know, in the 5 to 10 range nore |ikely.

MR. SNODGRASS: What woul d the average daily
peak be at Hood River in January or February?

THE WTNESS: The average -- the average
daily peak during that tine is going to be -- I'm
t hi nki ng back to the charts that | got these from |
said it's about a 40 percent chance of w nds about
15 mles an hour. And so if an average is right about
that, 50 percent, it will be alittle less, in probably
the 12-to-14 mles an hour range, sonething |ike that.

MR. SNODGRASS: Thank you.

JUDGE NOBLE: M. Stohr?

MR. STOHR. Good norning, M. Ellis. A
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coupl e of questions. First | wanted to follow up on
M. Johnson's question in terns of the river and
tribal -- tribal rights. Wuld the tribes assune or
have the courts given any direction in terns of tribal
treaty rights for bel ow Bonnevill e?

THE W TNESS: Again, not being an attorney,
"Il give you ny non-attorney answer, is that our tribes
do not have adjudi cated boundaries to their usual and
accustoned fishing areas, but our tribes do claim
substantial rights -- or substantial -- they claim
rights to a substantial area of the | ower Col unbia River
and nmaintain that they do, in fact, have rights to fish
in these areas. You know, as part of the comanagenent
process, it's been nore efficient to work out managenent
agreenents that get people to fisheries they desire, and
so that's kind of been the way the tribes have gone with
t hat .

MR. STOHR:  Anot her question having to do
wi th the Endangered Species Act. | didn't hear you talk
about that too nuch. How many endangered stocks do we
have in the river and where do they -- where do they go?
Where do they |ive?

THE WTNESS: W have -- | believe it's 12
different |isted stocks of sal non and steel head pl us

snelt are listed as a threatened species. Geen
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1| sturgeon in the lower Colunbia River are listed as a

2| threatened species. And so there's quite a nunber.

3 Sonme of these populations are quite small.
4| Sonme of them have actually fairly -- some of our -- sone
5| of the individual groups of listed spring Chinook can

6| have actually very -- not only small popul ation size,

7| but very narrowtimng. So their timng in the spring
8| pretty nmuch -- you know, nost all those fishernen go

9| through in just a few weeks. And so they -- with these
10 | very small groups of fish, anything that affects those
11 | fish could affect a large portion of themin a snal

12 | ampunt of tinme. So, yes, the ESA concerns are a

13 | significant concern that we all try and work around to,
14 | you know, work on recovering these fish and -- while

15| still providing harvest opportunity on nore abundant

16 | groups, and so we have to work hard to control our

17 | inpacts on any of these listed groups.
18 MR. STOHR:  Thank you.
19 JUDGE NOBLE: M. -- excuse nme. M. Shafer

20 | has a question.

21 MR. SHAFER M. Ellis, thank you very nuch
22 | for your testinony today.

23 One question, and |I'mgoing to need to ask
24 | for your forgiveness of ny ignorance on this, but as a

25| source of incone to the tribes, the fishing as a source
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of incone, is it the primary source of incone, is it one
of several primary sources of incone or would you say
It's a secondary source of incone?

THE WTNESS: O course not every single
tribal nmenber fishes. But of our tribal -- but a
substantial portion of the tribal nenbers do fish. And
of those -- of the tribal nmenbers who fish, nost fishers
woul d gain a significant portion of their annual incone
fromfishing. Oher jobs that they mght do in the
of f season, oh, sone of them you know, like drive a
truck or -- you know, work in the | ogging industry or
things like that, those would be generally secondary
jobs, so fishing would be their main source of incone.
And for many of our fishers it is their sole source of
I nconme. And so we have, you know, a |arge nunber of
fishers who that's about it. |If they don't get to do
comercial fishing, they don't nake any noney. And so
it's a big deal, especially for tribal comunities which
hi storically have had very hi gh unenpl oynent rates and
very high | evels of poverty.

MR. SHAFER  Thank you.

JUDGE NOBLE: M. Lynch?

MR. LYNCH  Good norning. Thanks for your
t esti nony.

| was interested in a response you gave to
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Counci | menber Stohr's question, and you said that
there's, for exanple, small spring Chinook run that have
smal | nunbers and al so a narrow wi ndow. W had sone
testinony earlier in this proceeding where a wtness
said, well, if there, in fact, is an incident that

| npacts fish, it probably wouldn't affect the

popul ation, and besides that, there are mtigation
neasures that could be taken to help fish re-establish.
What are your thoughts if there was an incident on the
river that would, in fact, affect this run of snal

spri ng Chi nook?

THE WTNESS: So, again, depending on the
timng and the location, I would say that that -- that
that testi nony woul d have been a very optimstic outl ook
potentially because of the fact that -- one of the ways
we nonitor this is with these small el ectronic tags.
They're RFID tags that put out an el ectronic signal and
we have nonitoring projects for many wild popul ati ons of
fish. So you can look at their timng at the different
hydr opower projects where these signals are picked up.
And in many cases, sone of these very small upper
Col unbia w I d popul ati ons, the upper Col unbia spring
Chi nook, for instance, they're actually listed as an
endanger ed species, not sinply a threatened species, as

Snake Ri ver Sockeye are. These fish can -- the large
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majority of these fish can pass Bonneville and ot her
projects within just a couple of weeks. And sone of
these -- sone of the spawni ng popul ati ons of sone of
these very small tributary groups nunber sonetines in
the hundreds of fish. So you could have, under certain
scenarios, a -- really, a substantial portion of certain
spawni ng aggregates of fish in a very short tine in a
very short -- in a narrow geographic area.

MR. LYNCH  \What about the concept that
habi tat i nprovenents as mitigation could help
re-establish the popul ati on?

THE WTNESS: So habitat inprovenents are
sonething -- well, that the tribes are huge believers in
the benefits of doing these things, but the reality is
that the benefits of habitat inprovenents are very |ong
termand unfortunately sonetines kind of uncertain on
outl ook. It takes an enornous effort to fix a habitat
to where it's fully functioning as a good ecosystem
again. |It's very expensive. The benefits pay out over
decades sonetines, rather than right away. So it's --
and for sone of these popul ations of fish or snmall
groups of fish, subpopul ations, you know, the risks of
| ow abundance in the short termcould -- it m ght not
match up with the benefits of sinply rushing to do nore

habitat restoration than we're already doing right now.
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MR. LYNCH  And ny | ast question, you
haven't nentioned bull trout, and | was just curious if
you coul d give us your thoughts about the popul ati ons of
bull trout on the Col unbia and where they m ght be
| ocat ed.

THE WTNESS: Yeah. So bull trout are a
species of -- it's a rather large trout generally. They
spawn and rear generally in high nountain areas. They
really prefer pristine habitats, but they -- they have a
| ifecycle sort of |ike salnon but not quite, in that
they mgrate downstream and often rear in larger rivers,
i ncl udi ng the nmai nstem of the Col unbia, and then mgrate
back up into the tributaries to spawn and stuff. So
there are not |arge nunbers of bull trout in the
Col unbi a mai nstem but they do occur there, and they are
a listed species as well, and they could al so be
| npacted on these things because in the Colunbia, they
are nore -- when they are there, they're nore of a
resident-type fish that are going to just be |living and
rearing in the Col unbia.

MR. LYNCH  Thank you.

JUDGE NOBLE: To ny left, questions?

M. Siemann?

MR. SI EMANN: Good norning. You nentioned

that the snolts' survival is increased by the speed of
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the river; is that correct?

THE WTNESS: That's one of the factors,
yes. |It's a -- travel tine is generally considered an
| nportant factor in the snolts' survival.

MR. SIEMANN. Are there efforts to increase
the flowin the river that would increase the speed of
the river?

THE WTNESS: One of the managenent
practices that has hel ped generally increase travel tine
Is the spring and summer spill programthat's required
in the Colunbia River. So spilling water over the dans
can help increase travel tinme. And then sinply managi ng
the overall -- you know, we've got reservoirs that go
clear up into Canada. And so there's an abundant --
well, there's -- it's not as nuch water as people want,
but there is -- there's a |l arge nunber of, shall we say,
| evers that you could pull at different reservoirs to
funnel nore water down during the tinme when snolts are
in the water. So it's a factor of several different
managenent practices, but certainly the spill programis
associated with inproved travel tines and better snolts
survi val .

MR. SIEMANN:  And what |I'mtrying to get at
Is, this is sort of in sone ways unrelated to your

testinony, but the speed of the river at the Vancouver
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Energy termnal, there's been sone di scussi on about

boons. And so |'msort of curious, does this translate

into the speed of the river at that site and efforts --

what

"' mwondering about is are efforts to increase flow

for salnmon likely to increase the speed of the river at

t he Vancouver Energy site?

THE W TNESS: You know, |'mafraid |'mnot a

hydr ol ogi st, and so that question is probably a little

bit beyond ny | evel of expertise.

Vel |,

MR. SIEMANN:. Fair enough. All right.
t hank you very nuch.
JUDGE NOBLE: O her questions, to ny left?
MR MOSS: | do.
JUDGE NOBLE: M. Mss?
MR. MOSS: Good norning. W heard sone

testinony earlier in this proceeding to the effect that

were a tribal fishery disrupted by the event of an oil

spill, that the tribal fishers could sinply nove to

another location. | would like to hear what you think

of that testinony.

THE WTNESS: So | -- again, | would say

that that is a sinplification of the reality. So, you

know, clearly in the map shown on the screen, there's,

you know, 150-sone mles of river that the tribes are

fishing in. So, yeah, in theory you could, you know,
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fish sonmeplace else. But the reality, again, is that
with the systens that the tribes have in place,
certainly you can't readily pick up your fishing
platformand nove it without a great deal of work. But
Wi th our systemof registered sites and if not

regi stered at | east they are kind of considered famly
property at these geographic locations. So if | were a
tribal fisher, | couldn't just readily pack up and nove
sonepl ace el se because | would |ikely be in sonebody

el se's spot or I would be in a spot that would sinply
not be -- have the sane quality of fishing as the spot
that | was in.

So the risk of displacenent is -- it is --
it is real, and depending again on where an event would
happen and possibly when, it would not be a really easy
thing for fishers just to pack up and nove to sone ot her
pl ace.

And the other, you know, aspect of this is
if we had a big spill, it could really seriously danmage
our ability to market commercial fish. The public
perception of fish froma -- you know, from you know,
an area that they're | ooking at the news footage of, you
know, oil |eaking out of sonething, could be quite
devastating to the ability to actually -- you know, even

if you had a -- had a place to fish, you m ght not be
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able to sell the fish you caught.

MR. MOSS: Thank you.

JUDGE NOBLE: Any other questions fromthe
counci | ?

Wth regard, M. Ellis, to your |ast answer
and in a previous answer where you tal ked about usual
and accustoned pl aces, do you know if the tribes that
you work with consider the famly |locations that are
customary as any limtation on tribal ideas about usual
and accustoned pl aces?

THE WTNESS: No, not really. Because
the -- while, again, an individual famly may claima
certain site or group of sites for their particular --
their famly, you know, the tribes, of course, have |lots
and |ots of famlies, and in many of these famlies, you
know, their oral histories had themmgrating around in
much wi der areas than they currently kind of are. You
know, they -- historically, the tribes had access to all
ki nds of areas where different famly groups or at
different tinmes of the year they' d be able to access,
but -- but, yeah, they -- it wouldn't really be the sane
thing to say that just because a famly only has access
to certain sites right now, that their tribe as an
ancestral group didn't have and doesn't still have

access to a very large area.
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JUDGE NOBLE: Thank you.
Any questions based upon council questions?
MR, JOHNSON: No, Your Honor.
M5. CARTER  Yes, actually, | have quite a
few.
REDI RECT EXAM NATI ON
BY M. CARTER

Q First, | wanted to clarify sonmething. You said
that spill increases travel tinme, but you neant
decreases travel tinme, correct?

A Yeah. No, | neant to -- yeah. | neant to say
It increases the speed at which they get downstream
So, yeah, decreased travel tine.

Q | just wanted to clear that for the record.

A Thank you.

Q Based on your response to M. Lynch, you were
tal ki ng about different popul ations that could be
detrinentally affected. Wuld that also apply to
| anpr ey?

A Yes. So we have extrenely depressed popul ati ons
of lanprey, especially in the upriver areas. There's

very small populations in the Snake Basin, the Umatill a,

t he Yaki ma and Deschutes, but the |anprey don't -- they
don't -- they don't key in on their hone area quite to
the sane degree of -- that sal non do. Sal non have a
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1| fairly high degree of fidelity to their -- the stream

N

where they were born. Lanprey |less so. But just sinply
due to the very small nunbers of fish going back to

certain areas, you know, it -- a spill could be very

g A~ W

problematic. Wth the lanprey in the Deschutes, you

6| have railroad tracks going into the Deschutes and to ny
7 under st andi ng they do haul oil up and down the Deschutes
8 River, and if there were a spill in the Deschutes,

9| there's just a very, very small nunber of |anprey in the
10 Deschutes, and they could be really severely affected.

11 Q Wl l, on that question -- elaborating question,
12| in this map, would -- from your understanding would unit
13| trains full of crude transit along this Zone 6 fishery
14 | area?

15 A Yes. | -- well, | -- fromthe air, | have seen
16 | what | believe to be oil trains on both sides of the

17| river on a fairly regular basis. They seemto be fairly
18 | easy to spot fromthe air because, at |east ny

19 | understanding is the oil trains -- it's pretty nuch just
20| oil cars, the engine usually is separated fromthe car
21 by a -- they usually put a hopper car or two between the
22 | engines and the tanker cars, but there are long strings
23| of black cars. |'ve seen themon both sides of the

24 | river, you know, on a fairly regul ar basis.

25 Q So if there was a spill, would it be possible to
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1| lose a generation of fish froma spill?

2 MR, JOHNSON: (nojection. Your Honor, first
3| of all, this is going beyond the scope of the council's
4 | questions. And secondly, it's getting beyond the scope
5| of this witness' qualifications as an expert.

6 JUDGE NOBLE: Overrul ed.

7 You may answer.

8 A So because nost sal non species have a

9| wide-ranging lifecycle in that they're -- the adult

10 | returns cone froma series of ages, they don't all
11 | return at the sane age, coho |ess so, but the other

12 | species tend to have a variety of age classes, it's

13 | wunlikely that you would wi pe out a -- an entire

14 | popul ation. But, again, since sone of these -- sone of
15 | these popul ations are small, if a certain age class of
16 | fish were heavily inpacted, it could -- it could take a

17 | popul ation group quite a while to recover fromthat

18 | disruption and that could be a real negative thing.

19 | BY Ms. CARTER:

20 Q And finally, M. Stohr asked about the ESA I|i st
21 | of species. Do all of these species on the ESA |ist of
22 | species, do they transit down through the | ower river
23| past this facility that would be | ocated in Vancouver?
24 A Yes. Well, so they're -- sone of the listed

25 | groups have populations in tributaries downstream from
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1| the proposed termnal site. And so those ones, you

2| know, they would just be in the downstream areas, but

3| all of the rest of themwould have to mgrate down -- up
4 | and down past this termnal.

5 M5. CARTER  Thank you. No further

6 | questions.

7 JUDGE NOBLE: Thank you, M. Ellis, for your
8| testinony. You are excused as a W tness.

9 THE W TNESS: Thank you.

10 JUDGE NOBLE: W have just 15 mnutes until

11| noontinme. Can | ask about the next w tness, whether we

12| could get started with that w tness?

13 MR. HALL: Your Honor, Brent Hall on behalf

14 | of the Confederated Tribes of the Umtilla Indian

15 Reservation. Qur next witness is Ms. Kat Brigham | do
16 | not believe her testinony will be that long. | think we
17| could get nost of the way through optimstically.

18 JUDGE NOBLE: Good. Let's start it.

19 MR. HALL: So the tribe will call M. Kat

20 Bri gham There she is.

21 JUDGE NOBLE: Ms. Brigham could you raise
22 | your right hand, please.

23 (Wtness sworn.)

24 JUDGE NOBLE: Thank you. Please be seated.
25
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1 KATHRYN BRI GHAM

2 havi ng been first duly sworn,

3 testified as fol |l ows:

4 DI RECT EXAM NATI ON

5| BY MR HALL:

6 Q Ms. Brigham could you state your nane and spel
7 it for the record.

8 A My nane is Kathryn Brigham K-a-t-h-r-y-n,

9 Brigham B-r-i-g-h-a-m

10 Q Thank you, Kat. [I'mgoing to start with the
11 | sane comment we start with every witness in this

12 | proceeding. W have a court reporter taking down your
13| testinony. So to the extent you can speak slowy, |
14| think that will help all of us.

15 A. Ckay.

16 Q Kat, did you file witten direct testinony in
17| this proceedi ng?

18 A Yes, | did.

19 Q And do you adopt that testinony under oath

20 | today?

21 A Yes, | do.
22 Q Can you briefly summarize your qualifications?
23 A Well, | was appointed to the Confederated Tribes

24 of the Umtilla Indian Reservation's Fish and WIldlife

25| Comm ssion in August of 1976. Sl ow down. Ckay. All

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3823



Hearing - Vol. 16 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

HALL / BRI GHAM

1| right.

2 | have been involved in fish issues up until

3| Decenber of 2015. | was a Fish and Wldlife Conmm ssion
4 | menber and an elected official for the Confederated

S| Tribes. | attended a nunber of fish issue neetings,

6 such as the Colunbia R ver Inter-Tribal Fish Conm ssion,
7 the Pacific Sal non Conm ssion, the North Fal con

8 | Fisheries Managenent Council neetings that occurred, and

9 | was a policy nmenber to the US v Oregon process.
10 And during that tine frane, | net a | ot of
11| people. One of the ones | really -- we really enjoyed

12 | working together with was Billy Frank, Jr. He was the
13 | chairman of the Northwest I|Indian Fish Comm ssion. And
14 | one of the things we tal ked about and how we need to be
15 | working together was because we all agreed that this was
16 | all Indian country at one tinme. But we still have a

17| place in the Pacific Northwest for Pacific salnon. And
18 | so we got together in 2008 and we devel oped a brochure
19 | that was brought back to Washington, D.C. to educate and
20| to let federal agencies know how i nportant salnon is to
21| the Pacific Northwest.

22 W were really pleased with that brochure, and
23| so in 2012 we did the sane thing, only this tine we were
24| able to bring in three additional conm ssions fromthe

25 G eat Lakes area. So we had five conm ssi ons who were
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1| talking about the inportance of salnon to our way of

2 life, our future and our history.

3 So salnon is inportant and it's part of our
4| culture, part of today and part of the next seven
5| generations and beyond. And as tribal |eaders and

6| tribal people, we have been taught nore than once to

7| tal k about and think about our next seven generations.
8| One of the things that ny grandfather said was that you
9| fight real hard for today, but not at the expense of

10 | your children, your children's children and their

11| children. That's why we tal k about the next seven

12 | generations and beyond.

13 And as part of this process we went to

14 | Washington, D.C. | would say nore than one -- it

15 | averaged out about once a year, where we would go to

16 | Washington, D.C. to tal k about the inportance of sal non,
17| what the tribes were doing and testified at a nunber of
18 | different hearings.

19 Q Thank you, Kat. That's once a year goi ng back
20| to D.C. for the last 40 years?

21 A. Yes.
22 Q Thank you. Now, you nentioned you' ve been
23 i nvol ved on fish issues since Decenmber 2015. You didn't

24 | stop fishing in Decenber 20157

25 A No, those are -- that was as an el ected

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 3825



Hearing - Vol. 16 In Re: Application 2013-01 Tesoro Savage Vancouver Energy Distribution Terminal

HALL / BRI GHAM

1| official. | married ny husband in 1965, and he's a

N

commercial fisherman on the Colunbia River, and | have
been fishing on the Colunbia R ver since then. 1In the

beginning | fished on a regular basis, but once I got on

g A~ W

as an elected official, it was off and on, but | was

6| very lucky I was able to go fishing | ast week on the

7| Colunbia Rver. And so it's sonething we still do as a
8| famly and it keeps us together. And | think it's also
9 | nportant for you to know -- | know you were asking

10 | questions about famlies.

11 The Brighamfam |y and many ot her tri bal

12 | famlies have been fishing on the Colunbia River from
13 | generation to generation. And as our famly, we have

14 | currently four generations in our famly who are

15| fishing. M great-grandson was able to go fishing |ast
16 | year and is looking forward to fishing this year and

17| next year. And one of the questions he asked ne was, is
18 | ny children going to be able to fish? | said,

19 | hopefully, yes, so you'll be able to teach your children
20| and their children that this is sonething we've been

21 doi ng from generation to generation.

22 Q Thank you, Kat. | would |like to nove into the
23| rebuttal portion of your testinony today. Have you had
24 | the opportunity to review the prefiled testinony of

25 Brian Carrico?
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1 A Yes, | have. And | have three concerns. One is

N

the timng in which we started fishing, the second is

3| the area in which we were fishing and the third is the
4| safety risks. So I'll go to the first one, to the
S| timng. It kind of sounds like we started in 1977

6| fishing in the Colunbia River. Actually we've been

7| fishing on the Colunbia River since tinme inmenorial.

8 Like | said earlier, this is four generations -- not

9| counting, you know, ny father -- ny husband, ny

10 | daughter, ny grandson and ny great-grandson. That's

11 | just four generations. And before then there was

12 | several generations before then. And so we've been

13| fishing on the Colunbia River for a very long tine, for
14 | generati ons.

15 The other one is the area in which we fish.

16 | There was sone di scussion about the Zone 6 area. Yes,
17| that's a Zone 6 area which we have a commercial fishery,
18 | but at the sane tine, like | said earlier, when Billy

19| Frank and | were tal king about it, this was all Indian
20| country at one tinme and we used to travel and fish all
21 | over the Pacific Northwest. W have fishing rights that
22| go down to the nouth and up into the tributaries of the
23 | Colunbia River. R ght now we are even havi ng annual

24| trips up to Montana to go hunting for Buffalo. So our

25| travel as tribal people has been over the Pacific
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Nort hwest quite a bit. So to say that we were just
fishing in Zone 6 is not accurate at all.

Q | think the third one was the potential inpacts
fromrail traffic.

A Yes, the third inpact was safety risk. | read
that and ny thought is, you know, he's identified sone
crossing areas. Well, I'mjust going to give nyself as
an exanple. M daughter and | were fishing, and we went
and drove up | -- Highway 14, we pulled off the road, we
par ked our pickup and we wal ked over the tracks.

There's no path. The path across that is one we nade.
And so it's -- and we went down to fish off of our
platform And | know for a fact that we are one exanple
of people going over tracks, and it's not because
there's a road there or a path there; it's because
that's where we're going to go cross to go to our
fishing platforns along the side of the river. So
there's a ot of areas that are not necessarily on the
map that shows where we have been goi ng across the
tracks to go fishing along the Col unbia River.

The other thing is the safety. | guess just
wthinny famly alone -- | didn't think | would cry.

Q Take your tine, Kat.

A ["'msorry. Just within ny famly alone, 1've

| ost three nmenbers to the railroad crossing and all of
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1| themwere fishernmen and it was in the spring of each

2| year. | lost a nephew. He was a very young man and he
3| was comng back to the in-lieu site after fishing, and

4| later lost his sister, and that was in 2006. And then

5| in 2008, lost ny niece, who was al so fishing along the

6| Colunbia River. Then in 2010, | |ost ny cousin, who was

7| fishing up at Al derdale, and he was crossing the tracks

8| with his boat and trailer and he got hit by the train as

91 well.
10 And so when you tal k about the safety risks
11| of -- to tribal people, | think it's nmuch higher than

12 | what is actually stated there. Because we cross those
13| tracks on a reqgular basis to get to those fishing sites.
14| And the other thing too is we have tal ked to each ot her
15 | about saying why didn't you hear the trains, and it's

16 | because of the wind and, you know, things |like that,

17| that you don't -- and the train com ng around the bend
18 | that you don't necessarily hear those things. So the
19| risk is high. 1It's not sonething that is -- that just
20 | because we've got a guard that keeps us from crossing
21| the tracks doesn't nean that's where we're going to

22 | cross.

23 Q Kat, I'"'msorry to ask you one nore question on
24| this topic. Can you tell the council whether the cousin

25| you lost in 2010 near Al derdale was crossing at a grade
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or sonmewhere off the road?

A He was crossing on Al derdale. He was going
across the area -- | don't think they had a crossing at
that time, and so he was just crossing the tracks to
go -- bring his fish hone. Because | think it was the
end of the season.

Q And, Kat, when you say "Alderdale," that's the

Al derdale in-lieu site?

A Yes, it's up there on the John Lake Pool .
Q Thank you. Kat, let's nove on.
A kay.

Q Let's tal k about the testinony of Dr. Elliott

Tayl or. Have you had a chance to review that testinony?

A Yes, | have. And, again, | have two concerns.
One was that the -- | nean, if water were to spill -- it
was nore likely to spill on land than in water. And so
out of curiosity yesterday, | drove from-- |I'mfrom

Pendl eton, Oregon. And so | drove across the river just
bel ow McNary Dam and | canme down into Vancouver. And

I n comng down here, | identified three different -- 23
sites where a railroad is actually crossing the water or
the railroad track is -- has water on both sides because
of a pond or -- you know, that's been created by the
rail road tracks going along the Colunbia River. And so

the tracks are right along the Colunbia R ver and
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1| they're -- if you get -- the sand didn't nake them stay
2| there. These are huge rocks that were brought there.

3| So if the oils were to occur -- spill were to occur, the
4| rocks wll not absorb them They would go into the

S| water.

6 And then the other thing woul d be the water

7 Itself, a long tinme ago, when ny husband and | first

8| started fishing, we were able to put our nets in on

9 Monday and pull them out on Friday without a | ot of

10 | vegetation on it. And as Stuart was tal king about, now
11 | we have to take our nets out and sone places we're |ucky
12| that we can leave themin. |It's not -- we can shake

13| themout, the nets out, and renove the vegetation. But
14| in other places, we have to take the nets out every

15| norning while we're pulling our gear, bring themto

16 | shore and use the power wash to clean those nets out so
17| they're fishable so that we can catch fish in the

18 | eveni ng.

19 Q And, Kat, what do you think this vegetation

20 | neans for sone of the conclusions Dr. Tayl or drew about
21| oil and water?

22 A | don't think it's going to nove very fast. |
23 | think, you know, the vegetation in the Colunbia River

24 | has grown substantially. 1 can tell you from sone of

25| the fishing experiences, sonetines we've caught nore
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seaweed than fish. W've got a boat | oad of seaweed and
very few fish. So the vegetation in the Colunbia R ver
has grown consi derably.

Q Kat, | think you nentioned you went fishing | ast
week.

A Yes, | did.

Q And did you see vegetation in the water at that

time?
A Yes, | did.
Q And --
MR. HALL: |I'mlaying a foundation, Your
Honor .
BY MR HALL:

Q And did you take pictures?

A Yes, | did.

Q Thank you.

MR. HALL: Ms. Mastro, could you bring up
Exhi bit 5330-1 TRB, please. Thank you, Ms. Mastro.
BY MR HALL:

Q Kat, do you recognize this picture?

A This is a picture of ny daughter putting out the
net after we've washed it, power washed it. |It's going
out in the evening so we can run it the foll ow ng day.

Q Thank you.

MR HALL: Your Honor, the tribes would nove
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to enter Exhibit 5330-1 into evidence.
JUDGE NOBLE: Is there any objection?
MR. JOHNSON: No objection.
JUDGE NOBLE: 5331 [sic] wll be admtted.
MR. HALL: Thank you. Ms. Mastro, can you
go to 5330-2, please.
BY MR HALL:

Q Kat, do you recognize this photo?

A Yes, | do. This is a picture, again, of ny
daughter Terry and then ny grandson Brigham They're
running the gear. And this is one of the nets that
we're able to keep out at night, but at the sane tine
while we're running the gear -- you can't see it, ny
grandson has his hand up like this, but in his hand is a
stick that he's weeding the net wwth to clean the net.
And then ny daughter -- and then you'll see on the side
of the boat, the black marks, that's where the al gae's
falling fromhis shaking and noving the net, and then ny
daughter Terry is al so shaking the net as it's going
out, to try to renove the vegetation fromthe net so it
can be fishable in the evening.

Q And, Kat, does this activity they are doing with
the net always clean the net so that you can keep
fishing it?

A Always. This is -- | don't have an all-gir
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1| crew anynore, but | used to. | was -- as they said --

N

not the chief, but | was the head of the crew and | had
nmy daughters. | have three daughters and ny sister, and

all of us were fishing on the Colunbia R ver. But one

g A~ W

of the things we always nade sure that happened was when
6| these nets were pulled, we pulled out all of the

7| vegetation that we could. And one of ny daughters

8| says -- used to tell nme, we had to pull every norsel.

9| That was just to be able to get the nets clean so that
10 | they would be able to catch fish.

11 Q Kat, I'mgoing to try one nore tine. Do you

12 | ever have to do anything el se than what they' re doing to
13 | get the nets cl eaned?

14 A Power wash them Yes. W have power washed our
15| nets to keep themclean. And like | said earlier, when
16 | we power wash them we pull nets and the fish in at the
17| sanme tinme, and then we take the nets out and bring them
18 | to shore and get a power washer to wash them And we

19| pull -- as we're pulling the net out of the boat, we'l]l
20| pull the net out and sonebody will stand there and power
21| wash the net as it's being pulled out and then it

22| wll -- the net will fall onto the ground, and then once
23| we've got it ready to go out, then we put the clean net
24 | back onto the boat so that it can go back out onto the

25 river.
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JUDGE NOBLE: M. Hall, I think -- 1'm not
sure, but it seens |like there's a nunbering issue with
these exhibits. | think it's 5530, photograph 1 and
phot ogr aph 2.

MR. HALL: You are right, Your Honor, and I
just realized -- | didn't renenber that's the nunbering
protocol being used in this proceeding. So | think
havi ng -- have Ms. Brighamtal k about these two phot os,
now |I'Il offer Exhibit 5330 into evidence.

JUDGE NOBLE: Correct. 5330 is admtted and
It consists of two photographs. So | don't think there
s a 53317

MR HALL: That is correct, Your Honor.

JUDGE NOBLE: Change that.

MR. HALL: | have one nore question of
Ms. Brigham Your Honor.
BY MR HALL:
Q How many generations are on this boat?

A Four. My husband, our three -- ny husband, ny
daughter and ny grandson.
MR, HALL: Thank you. No further questions
at this tinme, Your Honor.
JUDGE NOBLE: Cross-exam nation of
Ms. Brighanf
MR. JOHNSON: No questions from ne.
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JUDGE NOBLE: Council questions?

M. Stohr?

MR. STOHR:  Thank you, Ms. Brigham W' ve
tal ked quite a bit about harvests, and a little bit
about comanagenent, et cetera, but I'minterested in
your view as a tribal |eader on the habitat issue and
how you think that issue mght relate to our decision
about this facility.

THE WTNESS: Well, as Stuart stated, you
know, we view habitat as a very inportant part of
rebuil ding salnon. And he's right, in that it takes a
while for salnon to rebuild there, but there's al so many
ot her benefits for the habitat. Wen we rebuild,
protect and restore the habitat, not only are we
rebuil ding that habitat for sal non, but we're also
creating cleaner water, cooler water. W're also
creating the habitat for the trees to have the air, you
know, cl eaner.

So we view the habitat as sonething that is
very inportant. |In fact, one of the things that we have
been taught prior to the treaty, is that we have to take
care of the land so the |l and can take care of you. |If
you don't take care of the |land, where are you going to
go?

And so we have been working on rebuilding
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1| the habitat for generations so that we can have the | and

2| in which we live on that we |ove and want our future
3| children -- future generations to |live on. Because |
4| don't think any of us are going away. | do know t hat,
5| you know, on the Hanford, this was an area that was a

6| tribal area, but we had to nove fromthere. But | also
7 know t hat non-Indians |ived there, and nobody can |ive

8| there now And so that's what we're trying to prevent.

9 MR. STOHR:  Thank you.

10 JUDGE NOBLE: Any other questions, to ny
11| right? To ny left?

12 M. Rossnman.

13 MR. ROSSMAN: Thank you for traveling and

14 | for your testinony today.

15 You had nentioned in your testinony nost

16 | recently working with tribes in the Geat Lakes area on
17| the sal non brochure; is that right?

18 THE W TNESS: VYes.

19 MR. ROSSMAN: Do you know if those tribes
20| have a simlar reservation of rights to take fish at

21| their usual and accustoned pl aces?

22 THE W TNESS: Sone of themdo. And it's
23| just like what Stuart was tal king about, sonme tribe --
24 well, there are over 500 tribes in the United States.

25| And sone of them have a treaty where the treaty
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1| qguarantees us the right to go fishing, hunting, all of

2| those types of things. Sone of them have executive
3| orders and sone terns have been term nated and then
4| restored. But all of the -- our first foods, our

5| traditional foods, are sonething that we all work to

6| protect and restore.

7 MR. ROSSMAN:.  Thank you.

8 THE WTNESS: You're wel cone.

9 JUDGE NOBLE: Before we go, Ms. Brigham |
10 | have a question. Could you tell the council what -- of
11 | what inportance -- the salnon and other fish that you

12 | take, of what inportance are they to you, your famly
13 | and your tribal nenbers?

14 THE WTNESS: The inportance of salnon is
15| part of our history. | nean, we have stories about how

16 | we have fished on the Colunbia River. So it's part of

17| our history, part of our future today -- operations
18 | today. | nean, it's our way of life. | nean -- and
19| just -- just like |I said, I'"'mone exanple of a famly

20| that fishes. But out of our famly, all of us fish, all
21| of us take care of the fish, all of us are planning for

22| the future and all of us live off of that fishing

23 I ncone.
24 In fact, because of the tribes working with
25 the states to rebuild salnon runs, we -- we're one of
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the successful famlies, and we have just opened up what
we call Brigham Fish Market in Cascade Locks two years
ago. If we hadn't had fish as part of our incone or
part of our livelihood, this would not be possible; but
at the sane time we are also |like sone of the fishernen
that Stuart tal ked about, over the bank sets. That's
how we made our living. And the process is that we have
cerenonial fish first, where we have our traditional
gatherings to share the salnon, and then the subsi stence
fish, where we catch fish for ourselves and for our
famlies and for other tribal people, and then the
commer ci al .

So subsistence is generally in the spring,
and then the summer -- or cerenonial is generally in the
spring where we catch all our fish to put it away for
traditional reasons. And then for -- then the summer is
subsi stence and then the fall is the coomercial. And
that's when we -- that's why the big difference in the
nets, but it's a very inportant part of our livelihood.

JUDGE NOBLE: You nentioned the cerenonial
I nportance as well. Could you explain to the council
briefly about the cultural inportance of sal non annual
fish.

THE WTNESS: Annually, we have cerenonies

f or sal non. | nmean, each tribe has what we'd call a --
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1| well, there's a Sal non Feast on the Col unbia River which
2 Is held, we like to say, generally the first weekend in
3| April, but it's when the salnon cone. And then it's the
4 | Root Feast and the Huckl eberries -- oh, | forgot our
5| Celery Feast is in February, but all of those feasts are

6| where we are giving thanks to our food returning, but we
7| also are sharing that food wth our conmunity for it

8 | com ng back.

9 But cerenonial is not only for the first

10 | foods returning, but cerenonies are for weddings, for

11 | nanegi vings, tribal nenbers receiving their Indian nane,
12 | and then also for services and rejoinings. Because once
13| you've lost a famly nenber, you' re not supposed to

14 participate in activities for a year, and then generally
15| within a year, or up to a year, people wll rejoin so

16 | they can participate in traditional activities again.

17 JUDGE NOBLE: And are you famliar with the
18| term"first foods," | think it is?

19 THE W TNESS: Yeah, yeah.

20 JUDGE NOBLE: Could you -- is salnon part of

21 | that concept?

22 THE WTNESS: It is very much. Qur first
23| foods are water, salnon, big ganme, roots and berries.
24| For the Umatilla tribe, we've taken a whole different

25 | approach on planning for our first foods, in that we are
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1| now |l ooking at our Departnent of Natural Resources,

2 | where when they | ook at |and nmanagenent for grazing, for
3| hunting, they |look at what inpacts it has to our sal non
41 and to our big gane.

5 And then for our planning departnent, which
6| is the zoning part and for grazing, those types of

7| things, they look at the inpacts to our sal non and our
8 | big ganme and our roots and berries.

9 So our first foods are things that are very
10 | inportant to us. |In fact, our treaty of 1855 would not
11 | have been signed if it hadn't been guaranteed access to
12 | our first foods so that we can practice our culture,

13 | continue our way of life and plan for the future.

14 JUDGE NOBLE: Thank you, Ms. Brigham

15 Questi ons based upon council questions?

16 MR. JOHNSON: None, Your Honor.

17 MR. HALL: No further questions, Your Honor.
18 | Thank you.

19 JUDGE NOBLE: Ms. Brigham thank you very
20 | nuch for your testinony. You are excused as a W tness.
21 THE WTNESS: Thank you. And | apol ogi ze
22| for being enptional, but | didn't expect it.

23 JUDGE NOBLE: Not necessary. Thank you.

24 Al right. AmI understanding correct that

25| we have a 1:00 phone call?
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1 MR. JOHNSON:. Correct, Your Honor.
2 JUDGE NOBLE: Al right. So we will be in a
3| short recess for lunch until 1:00. Thank you.
4 (Recess taken from12:15 p.m to 1:03 p.m)
5 JUDGE NOBLE: We're ready.
6 MR. JOHNSON: Your Honor, the applicant

71 would call M. Russ G bbs. This is a tel ephonic

8 | testinony.

9 JUDGE NOBLE: M. --
10 MR, JOHNSON. And, M. Gbbs, I'"'mgoing to
11 | take the phone now -- I'mgoing to take the phone up to

12 | the judge and then she can pass it to the council

13 | nenbers that have questions. Okay? So just bear with

14 | us.

15 JUDGE NOBLE: M. G bbs, can you hear ne?
16 THE WTNESS: | can.

17 JUDGE NOBLE: Al right. This is Judge
18 | Nobl e.

19 (Wtness sworn.)

20 JUDGE NOBLE: Counci |l nenber Rossman wants to
21| ask you a question or two. So I'll turn you over to
22 | him

23 THE W TNESS: Thank you.

24 MR. ROSSMAN. Thank you, M. G bbs, for

25 | maki ng yourself avail abl e t oday.
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THE W TNESS: Absol utely.

MR. ROSSMAN:. | have a coupl e of questions
pertaining to the design of the storage tanks. And | am
first wanting to confirm ny understanding is that the
appl i cabl e building code in Washington is the
I nternational Building Code 2012 or 2015 version. |Is
t hat your under st andi ng?

THE WTNESS: Yes. |[|I'mnot sure what the
current one for that particular area that's been adopted
off the top of ny head here.

MR. ROSSMAN. And we have -- we've heard
fromprior witnesses that -- as to sone design
standards, that code relies on the ASCE 7-10. |Is that
your under st andi ng too?

THE WTNESS: That is correct.

MR. ROSSMAN. Ckay. What risk category are
t he tanks designed to?

THE WTNESS: They are currently, for ASCE,
designed to a risk category of 2.

MR. ROSSMAN:  What woul d be different in
terns of their design if they were designed to a risk
Cat egory 3?

THE WTNESS: What it does is it changes
the -- what they call the inportance factor froma

factor of 1 to a factor of 1.25.
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1 MR. ROSSMAN. What does that nean in |ay
2| terns?
3 THE WTNESS: Well, it's -- it has to do
4| wth the added, | guess, inpact on the design for
5| changing it to a greater factor. So it basically is

6| part of the cal culation when you're using the design

7| standards to typically use this 1, and obviously, if you
8| change it to a 1.25, just |ike about any type of

9| calculation you do, it's going to have inpacts on it,

10 | potentially change thickness requirenents and so forth.
11 MR. ROSSMAN. And we can infer fromthat the
12 | tank woul d be thicker, supported differently, perhaps?
13 THE WTNESS: The m ni numt hi cknesses woul d
14 | be thicker, yes. It doesn't nean that the tank woul d be
15| required to be thicker, though. These tanks are already
16 | designed heavier than what's required. And so w thout,
17 | you know, going through the specific calculations, we

18 | wouldn't know for sure, but a great chance is the tank's
19 | current design would remain the sane.

20 MR. ROSSMAN. Ckay. So the tanks are

21 | overdesigned for Category 2; you're not entirely sure

22 how t hey woul d stack up agai nst Category 3. |[Is that

23| right?
24 THE WTNESS: Correct.
25 JUDGE NOBLE: M. Rossman, could you --
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1 THE WTNESS: That has to do with what the
2| client has asked us to do to increase the strength of
3| these tanks.
4 JUDGE NOBLE: Coul d you have the w tness
5| repeat his last answer, if possible. | don't think the

6| court reporter was able to get it.

7 THE WTNESS: |I'mnot -- I'mnot able --

8| it's echo chanber now, so |'mnot able to hear the

9| question.

10 MR. ROSSMAN. The judge was wanting you to
11 | repeat your answer to the previous question. And I'm
12 | not sure which question.

13 But is it -- | think it was perhaps the

14 | question that, am| right, that the tanks are overbuilt
15| to Category 2 and you're not sure how that woul d stack
16 | up relative to Category 3.

17 THE WTNESS: R ght. The tanks are

18 | currently designed as stated to the ASCE Goup 2, and if
19 | you change it to a 3, it would have a potential inpact
20| to the thickness of the shell readings, the shell

21 | thicknesses.

22 MR. ROSSMAN. And | believe you also said
23| this was the paraneters that were given to you. Who

24 | woul d have made the determnation as to whether it's

25| Category 2 or 3?
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THE WTNESS: That is, you know, in the ASCE
gui deline, that you have to design it to a m ninum
standard. The owner can design it to higher if he
wants, but he has to design it to the ASCE 2, which is
the inport standard of 1.0.

MR. ROSSMAN. All right. Thanks. Those are
nmy questi ons.

JUDGE NOBLE: Are there any other council
questions?

M. G bbs, can you hear ne?

THE WTNESS: | can.

JUDGE NOBLE: Thank you for your testinony.
s there a question based upon his --

MR, JOHNSON:  No, Your Honor.

M5. BRI MMER: No, Your Honor.

JUDGE NOBLE: Thank you. You are excused as
a wtness, M. G bbs. Thank you very nuch for making
yoursel f avail abl e today.

THE W TNESS: Absolutely. Thank you.

JUDGE NOBLE: (Good- bye.

Do we have another wtness fromthe
opponent s?

MR. HALL: We do, Your Honor. The tribes
woul d cal |l Audie Huber to the stand.

JUDGE NOBLE: M. Huber, would you raise
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your right hand, please.
(Wtness sworn.)
JUDGE NOBLE: Thank you. Pl ease proceed,

M. Hall.
MR. HALL: Thank you, Your Honor.
AUDI E HUBER,
havi ng been first duly sworn,
testified as fol |l ows:
DI RECT EXAM NATI ON
BY MR HALL:
Q Audi e, could you state your nane and spell it

for the record, please.

A My nane is Audie Huber, A-u-d-i-e Hu-b-e-r.

Q Thank you. And, Audie, |I've known you for a
nunber of years. You are the fastest speaker | have
ever net. And so for this proceeding, we're going to
work -- and we m ght need you to slow down for the court
reporter. Thank you.

A G ad to see that the person with the
tranquilizer dart in the back of the roomis not
necessary.

Q Audie, did you file witten direct testinony in
this proceedi ng?

A Yes, | did.

Q Thank you. And do you have any clarification to
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t hat testinony?
A Yes. | would like to clarify that in ny
testinony | identified that there was an incident where
a rock had rolled down a hill and struck a train causing

a diesel leak. Further review of docunents indicate
that the rock had rolled down the hill, was on the
tracks and struck by the train causing the diesel spill.
The remai nder of the facts were -- remain the sane. The
train drove on and spilled over several mles.

Q Thank you. So with that clarification, do you
adopt your testinony under oath today?

A Yes, | do.

Q Thank you. Audie, are you an enrolled tribal
menber ?
A Yes. |I'ma nenber -- an enrolled nenber of the

Qui nault I ndian Nation.

Q Thank you. Could you briefly outline your
gualifications.

A | amcurrently -- | should start over. | began
work in -- at the Confederated Tribes of the Umatilla
I ndi an Reservation after ny first year of |aw school in
the sumrer of 1995. At that time, | interned in the
cul tural resources protection programas a policy
analyst. | worked closely with the archaeol ogi cal

staff. | worked there the following two summers, the
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sumer of '96 and the summer of '97. After | graduated
| aw school in 1998, | began work as a policy analyst in
cultural resources program | -- shortly thereafter, |
assuned the position of acting deputy director of DNR,
and two years after that, | becane intergovernnental
affairs manager, where | work closely with our

ecol ogi cal resource staff on cultural resources and
treaty rights protection issues.

Q Thank you, Audie. How has your work with the
tribes for the last al nost 20 years dealt with
archaeol ogi cal cultural resource and treaty rights
| ssues?

A Well, I work with a nunber of federal agencies,
maki ng sure that the tribes' treaty rights and cultural
resources are protected. | review projects wth
federal, state and private entities and eval uate whet her
treaty rights and cultural resources wll be inpacted
and then work on ways to mtigate those inpacts.

Q Thank you. Are cultural resource and treaty
right issues closely interconnected?

A Yes. Treaty rights are the exercise of rights
that the tribes have had since tine i menorial.

Cul tural resources, the archaeol ogical sites, are
associated with those archaeological -- with those

treaty rights.
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The archaeol ogi cal sites are usually associ ated
with the gathering of food because people need to eat.
So you'll find a |ot of archaeological sites -- sorry, |
will slowdowm. So you'll find a |ot of archaeol ogi cal
sites associated with hunting, fishing and gathering
| ocations, as well as other cultural uses.

Q Thank you, Audie. Have you had nuch interaction
with the railroads that have tracks al ong both sides of
t he Col unbia River?

A Yes. |'ve worked extensively with Union Pacific
Rai |l road, as well as working with Burlington Northern,
on -- to a lesser extent. |'ve worked on a variety of
permt review projects of railroad devel opnents, both on
t he Col unbia and on reservations. |'ve worked on
habitat restoration projects, treaty right access
| ssues, spill response and spill response pl anning.
Let's see. | think that nore or |ess covers it.

Q kay. Thank you.

A Oh, actually I also worked with the Federal
Rai | road Adm nistration, neeting with them and
corresponding with themregardi ng regul ati on of
rail roads.

Q Thank you. Audie, have you revi ewed anyone
el se's testinony in this proceedi ng?

A Yes. | reviewed Jo Reese's testinony.
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Q And do you have any observati ons about her
testinmony you would |ike to share with the council?

A Yes. In reviewing her testinony, | was struck
at howlittle nention there was of archaeol ogi cal
resources along the Colunbia R ver. The testinony
Itself made a distinction between archaeol ogi cal
resources and historic resources. It nmentioned tw ce
that she had reviewed historical resources in Washi ngton
but had revi ewed historic and archaeol ogi cal resources
in Oregon. This struck ne because along the river,
al ong the Colunbia, is sone of the nost dense
ar chaeol ogi cal sites in Washington and in O egon,
specifically, Celilo and Wshram are one of the nost --
| ongest, continuously occupied sites in the northwest in
Anerica at over 10,000 years.

Q Thank you. Do these archaeol ogical sites extend
beyond Wshram and Celilo along the Colunbia R ver?

A Yes. This was a -- this was --

MR. JOHNSON: (bjection, Your Honor. |I'm
sorry. Your Honor, the scope of this testinony goes
beyond -- certainly beyond the scope of M. Huber's
testinmony in his prefiled testinony, as well as the
statenent of his qualifications regarding archaeol ogi cal
resources, to which there was no foundation for his

expertise provided related to archaeol ogi cal resources.
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MR. HALL: Your Honor, may | respond?

JUDGE NOBLE: Yes, please respond.

MR. HALL: Thank you, Your Honor. [If |
heard M. Audie -- M. Huber correct, and we can have it
read back, | think he's testified that for the |ast
al nost 20 years, he's worked with the archaeol ogi cal
staff at the Col unbia R ver regarding projects --
regarding protecting treaty right resources, cultural
resources, frominpacts of projects that mght disturb
t hese archaeol ogi cal sites.

And this is -- as far as going beyond the
scope of his prefiled testinony, I'msorry if this
wasn't clear, this is rebuttal testinony to the prefiled
direct testinony of Ms. Jo Reese.

JUDGE NOBLE: | will allow the testinony.
And as far as foundation, | find that this wtness has
sufficient foundation, based upon his experience and
education, to testify in accordance wth the questions
t hat have been asked so far.

MR. JOHNSON:.  Your Honor, if | may, just to
preserve, again, latitude in our rebuttal case to cal
W tnesses now in response to this testinony. W decided
not to call our witness related to this because there
was no prefiled testinony fromthe other side. And so

now that they're presenting testinony with regard to
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t hese i ssues, we would ask for latitude in our rebuttal
case to respond.

JUDGE NOBLE: Thank you, M. Johnson.
Latitude is in the nature of rebuttal testinony because
it's necessary to be able to respond. So, yes, you'l
have such latitude. Hopefully it won't take up too nuch
time.

MR, JOHNSON. Well, we know we have two days
to get it done.

JUDGE NOBLE: Thank you.

Pl ease proceed, M. Hall.

MR. HALL: Thank you, Your Honor.
BY MR HALL:

Q So, Audi e, how many of these recorded
archaeol ogi cal sites are there along the Col unbia River
near the rail lines?

A There are thousands of sites up and down the
Colunbia River. For instance, in Klickitat County,
there are over 500 sites that have been recorded within
a half mle of the Burlington Northern |ine.

Q Audi e, in paragraph 11 of her testinony,

Ms. Reese di scusses her conpany's effort to conpile map
books of archaeol ogical and historic resources for the
rail transportation corridor. Do you have any comrent

on those map books?
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A Yes. | reviewed those maps. Those nmaps have a
hal f-mle buffer around the Burlington Northern |ine,
yet only identified 44 sites within a half mle of the
BNSF |ine. Additionally, they reference historic
resources, once again creating uncertainty about whether
t hey consi dered archaeol ogi cal resources.

My own research and work with our staff have
I dentified on an order of nmagnitude nore archaeol ogi cal

sites in that particular area. Like | said, Klickitat

County area -- the area along here contains Silo
Village, one of the nost -- |ongest nobst continuously
occupied sites in North Anerica. |It's 10,000 years of

occupancy. You would expect to find nuch nore
ar chaeol ogi cal materials and recorded sites in
association wth that.

Q So, Audie, just for clarity's sake, when you say
the report only identified -- when you say Ms. Reese's
work only identified 44 sites, are you tal king about a
specific county?

A Yes. In Klickitat County.

Q And --
A | just used that word.
Q kay. And can you rem nd us how many sites

you' ve identified in Klickitat County?
A Around 550 within a half mle of the Burlington
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Northern |ine.

Q Do you have any thoughts on the difference
bet ween t he nunbers?

A | really can't tell. Like I said, in her
prefiled testinony, she indicated that she | ooked at
hi storic resources on the Washi ngton side and historic
and archaeol ogi cal resources on the Oregon side. D d |

say that backwards?

Q No.
A kay. There are various possibilities of why
only -- there are only 44 sites, including only | ooking

at eligible sites in Klickitat County, there are only
about 40 sites that have been determ ned formally
eligible for the National Register of H storic Places in
t he Washi ngton Heritage Register, but | can only
speculate. Al | have are the nunbers that were in the
report. The nethodol ogy was extrenely uncl ear.

Q Thank you, Audie. Do you have any ot her
observations regarding Ms. Reese's testinony?

A Yes. |In paragraph 16, | believe it was, the
| ast paragraph in her prefiled testinony, it indicated
t hat she believed that nornmal operations of the railroad
woul d not i npact archaeol ogical or historic resources
al ong the corridor, and she believed that in the

event -- unlikely event of a spill, that the railroad
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1 had engi neering instructions that could mtigate

2 I npact -- any inpacts to archaeol ogical sites along the
3| route. | don't know of any burning train that wll

4| respond to an engineering instruction or a stop-work

5| order.

6 Q Thank you, Audie.

7 MR. HALL: Your Honor, with your indul gence,
8| | would like to use two denonstrative exhibits wth

9 M. Huber for himto display sone of these resources and
10 | their location along the rail track. They have been

11 | shown to opposing counsel and at the tine they were

12 | shown | understood there was no objection.

13 MR. JOHNSON: No objection.

14 JUDGE NOBLE: | would I'ike to have them

15| marked as exhibits, unless they're sonething that can't
16 | be left with the council.

17 MR. HALL: I'Il lay a foundation and then
18 | asked for themto be marked.

19 Can we do that quickly?

20 Ms. Mastro, could you put on screen Huber
21 | petrogl yph map, please.

22 JUDGE NOBLE: Could I ask one ot her

23 | question?

24 MR HALL: Yes.

25 JUDGE NOBLE: This isn't sonething that
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needs to be kept confidential?
MR. HALL: This one is not, Your Honor.
JUDGE NOBLE: Thank you.

MR. HALL: | appreciate the question.
BY MR HALL:
Q So, Audie, does this map look famliar to you?
A Yes, it does.
Q Did you participate in the creation of it?
A Yes.
Q Ckay. Can you describe for us what it displays?

A This map displays various resources along the
Colunbia. This is specifically in Klickitat County.
Right here is the Dalles Dam shortly upstream from
there is Horsethief Lake State Park. At Horsethief Lake
State Park is She Who Watches, a rock image on -- at the
park. Shortly further upriver is KL77. | gave a broad
border around this site as to not identify it
specifically so as not -- the risk release itself.

Q And, Audie, what is KL77?

A KL77 is an archaeol ogical site that was
di scovered when it was inpacted by the operations of
Burlington Northern Railroad when they were grading
their right-of-way a few years back. Specifically, it's
several burials in association wwth the Wshram Vil | age

which is around Celilo. It was inpacted by railroad
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1| crews. It was identified by a property -- nearby
2 | andowner, and was subject to a damage assessnent for
3| cultural reasons.
4 MR. HALL: Ms. Mastro, can you put on the
5| screen Huber photo, please.
6 JUDGE NOBLE: We will have to give these
7 nunbers and Ms. Mastro will be able to tell you what
8| nunber will be appropriate.
9 MR. HALL: Thank you, Your Honor.
10 BY MR HALL:
11 Q Audi e, do you recognize this photo?
12 A Yes. This is the photo of She Wio Wat ches, a

13| rock image that is at Horsethief Lake State Park. This

14| area is within about 120 feet of the Burlington Northern

15| |ine and is in association with several other rock
16 | inmages along that assault outcrop, as well as other rock
17 | images that have been placed there in the park by the

18 | corps of engineers that have been noved from al ong the
19 | river prior to inundation of the Dalles Dam
20 Q Are sonme of the other rock imges closer to the

21 railroad?

22 A Yes. They're approximately a hundred feet and a
23| little bit |ess.
24 MR, HALL: At this point | will stop, and I

25 woul d nove to offer this exhibit into evidence.
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1 Ms. Mastro, | think the next number is 5331.
2| Does that sound right?
3 M5. MASTRO. That's correct.
4 MR. HALL: And the exhibit will consist of
5| the two pages, the map and the photo.
6 JUDGE NOBLE: Just one nunber. 5331, is
7| there an objection to 53317
8 MR. JOHNSON: No obj ection.
9 JUDGE NOBLE: 5331 is admtted.

10 BY MR HALL:

11 Q Audi e, what is the inportance of cultural

12 | resources, such as rock inmages, to the tribes?

13 A Cultural resources represent the concrete,

14 | physical evidence of the tribes' presence and

15| relationship to their tribal ancestors here. These are
16 | the sites that represent the cultural record of the

17| tribes being here since tine imenorial. These are the
18 | tribal nenbers' sensitive place. This is where they've
19| been. This is where their ancestors did the sane things
20| they did; gathering food, hunting, providing for their
21| famlies. Rock images, specifically, often convey a

22 | sacred nature to nenbers, but archaeol ogical sites

23 | thensel ves are that physical connection to the |and that
24 | they can see where their ancestors were and what they

25| did.
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Q Thank you, Audie. So we've tal ked about the
nunber of archaeol ogical sites along the rails and
you' ve given us two specific exanples with this exhibit.
You haven't tal ked about the types of risks that
derailnments and spills pose to these types of cultural
and archaeol ogi cal resources. Can you share with the
resource -- sone information about that?

A Yes. Spills, particularly of crude oil, can
result in contam nation of materials, contam nation of
the ground, and often spills require excavation and
renoval of the contam nated soil. Most archaeol ogi cal
sites are underground and previously undisturbed, many
of themare undisturbed. 1In the event that there's a
spill and a renoval action, that has the strong
potential to inpact archaeol ogical sites.

Al so, contam nation of the archaeol ogi cal
material, such as wood and other type of materials, can
prevent the site from bei ng anal yzed, nmeking it
hazardous to both the archaeol ogi sts and contam nati ng
the cultural resources thensel ves naki ng them i ncapabl e
of being, say, carbon dated.

Q And how about fires, Audie? Do you have any
t houghts on fires?

A Yes. Fires are particularly damaging to surface

deposits of archaeol ogical materials. They can danmage
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even the salt. QI fires, wth their intensity and
duration, pose a particular problemand wll have a
strong potential of inpacting archaeol ogi cal resources,
I ncl udi ng resources such as She Who Wt ches.

Q | have one question about identification of
these sites along the rails. | think you used the word
"recorded," but I'mnot sure. D d you use the word
"recorded sites"?

A | may not have. But those 550 sites -- or over
500 sites | referenced in Klickitat County, those are
sites that have been recorded and are on the database
mai nt ai ned by Washi ngt on Departnent of Archaeol ogy &

Hi storic Preservation. And | would also |ike to nention
sonething that | forgot to nention, and that is, |

di scussed how i nportant cultural resources are to tribal
menbers about their -- the reference to their history,
their connection to the place. But these are -- these
are uni que resources that are pricel ess and

I rrepl aceable. They cannot be restored in the event
that that site is excavated. The best they can do is
data recovery, and that takes away that -- the materials
in the ground, the in situ presence that tribal nenbers
can feel and see when it cones to their connection to
this spot.

Q Thank you, Audie. One |ast question. At
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1 paragraph 8 of her testinony, M. Reese tal ks about

2| contacting and coordinating with tribes. To your

3| know edge, did she ever contact the Umatilla tribe?

4 A No.

5 MR. HALL: Thank you. No further questions

6 at this tinme, Your Honor.

7 JUDGE NOBLE: Thank you.

8 Cross-exam nati on?

9 MR. JOHNSON: No questi ons.

10 JUDGE NOBLE: Council questions?

11 M. Shafer?

12 MR. SHAFER: M. Huber, thank you very nuch

13 | for your testinony today.

14 Much has been said in our hearings here on
15| the Mosier event. Wre there any archaeol ogical sites
16 | that were damaged as a result of that event, the

17| derailnment in Msier, or if not danaged, are there any
18 | at risk or even any in close proximty?

19 THE WTNESS: | understand that there was a
20| village site that had been identified, but | don't think

21| that -- or actually, | didn't -- didn't get all the
22 information on it. | was unable to respond to that
23| spill because | was off in DC at the tine, but | was

24| nonitoring it through the calls and the Yakana Nati on

25 had cultural resource staff on the scene. | believe
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1| they recently identified groundwater contam nation, and

2 | think that has the potential to inpact archaeol ogi cal
3| sites that are nearby. There are -- as far as | know, |
4| Dbelieve there are archaeol ogi cal sites near that scene.
5 MR. SHAFER: Ckay. Last question, and given

6| the significant amount of rail traffic up and down the
7| CGorge, does the DNR track or keep inventory of damage to
8| sites as a result of train traffic?

9 THE WTNESS: In the event -- |ike KL77, it
10 | was identified as being inpacted. There was a danage
11 | assessnent, and those reports are on file wth

12 | WaAshi ngt on Departnent of Archaeology & Historic

13 | Preservation. There was another spill of hydraulic fuel
14 | by UPRR around the Cascade Locks; it was earlier this
15| year, late last year. |In the event there is an inpact
16 | to an archaeol ogical site, they do do danmage

17 | assessnents, or they tend to.

18 MR. SHAFER: And since records have been
19 | kept, | nean, how -- could you give us an approxi nmate
20 | idea of how many incidents have occurred that have

21 | affected archaeol ogical sites?

22 THE WTNESS: | can't give you a good
23 | nunber, but | do know that the railroad -- their

24 | operations are not subject to Section 106 of the

25| National Historic Preservation Act. So they -- they're
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not under an obligation to survey their |land for
archaeol ogi cal resources. |It's typically, projects wll
result in requirenents of surveys, but the railroad

t hensel ves do not typically survey their -- the entirety
of their lands for these resources.

MR. SHAFER:  Thank you.

JUDGE NOBLE: Any further questions, to ny
right? To nmy left?

Could I just ask you, M. Huber, if you
could just describe the kinds of things that are
typically found at these archaeol ogi cal sites.

THE WTNESS: Mst often they're lithic
scatters. | nean, there's lots of burials along the
river, but lithic scatters are -- the technol ogy they
were using was spear points and made out of obsidian and
other salt, and that tends to stick around, unlike bone
which tends to decay. So a |ot of archaeol ogi cal
materials are -- when you get past a thousand years,
tend to be stone tools.

JUDGE NOBLE: Thank you.

THE WTNESS: Sorry. But, yes, a lot of
stone tools, but there's also -- they'll find
fire-cracked rock, which indicates a house pit where
people were |iving and cooking. You could find char

fromfires for cooking, and any nature of stone tools
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1| that were used for nets, weights and spear points, a

2| variety of materials.

3 JUDGE NOBLE: Can you -- what can you | earn
4| fromthe placenent -- you nentioned that the placenent
5| of these archaeol ogical resources is inportant. Could

6| you explain that?

7 THE WTNESS: Well, their existence in situ
8 | believe is -- pertains to a connection between tri bal
9| menbers and their history. This is where their

10 | ancestors |lived, died, gathered food, supported

11| famlies, raised famlies. |Is that your question, or

12| was it nore about what can we learn fromthese in situ?
13 JUDGE NOBLE: You were saying that when they
14 | are noved that their value has been di m nished or

15 | destroyed, sonething to that effect.

16 THE WTNESS: Yes. Wen -- a lot -- one of
17 | the ways that archaeol ogists typically mtigate inpacts
18| to sites is data collection. They dig up the site and
19 | take everything off and then curate it. That di m nishes
20| the value to the tribal nenbers by renoving that --

21| those materials that are a physical connection to the

22| site of their ancestors. Simlar in a way -- |'ve been
23 I nvol ved in the Kennew ck Man case now for 20 years next
24| nponth, and -- where we've spent nmany years and nany

25| resources trying to get these renmains and artifacts back
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to where they were fromin order to restore to the
tribes that identity, those -- their ancestors get back
i n the ground where they were from

JUDGE NOBLE: And what did you nean by
"adjacent to the railroad"?

THE WTNESS: OCh, regarding the presence of
ar chaeol ogi cal sites or --

JUDGE NOBLE: Yes.

THE WTNESS: -- the nunber of
ar chaeol ogi cal sites?

JUDGE NOBLE: [|I'mtal ki ng about distance.
What woul d you consi der adj acent?

THE WTNESS: Adjacent, the -- take She Wo
Wat ches, for instance. She's about 120 feet fromthe
railroad tracks. The nunbers of archaeol ogical sites |
di scussed earlier were within a buffer that was in the
maps of Reese. The 500 artifacts was within a buffer of
a half mle.

JUDGE NOBLE: Thank you.

Questi ons based upon council questions?

MR, JOHANSON:  None, Your Honor.

JUDGE NOBLE: M. Hall?

MR HALL: None, Your Honor.

JUDGE NOBLE: All right. Thanks very nuch,

M. Huber. You are excused as a witness. Thank you
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very much for your testinony today.

THE W TNESS: Thank you.
JUDGE NOBLE: Do we have anot her w t ness?
MR LOTHROP: Yes, Your Honor. Your Honor,

| would like to call M. Blaine L. Parker to the stand.

JUDGE NOBLE: M. Parker, would you raise

your right hand, please.

(Wtness sworn.)
JUDGE NOBLE: Thank you. Please be seated.
You may proceed.
MR. LOTHROP: Thank you.

BLAI NE L. PARKER,

havi ng been first duly sworn,
testified as foll ows:
DI RECT EXAM NATI ON

BY MR LOTHROP:

Q Bl ai ne, can you spell your first and |ast nane

for the court.

A. Yes.

B-1-a-i-n-e, Parker, P-a-r-k-e-r.

JUDGE NOBLE: M. Lothrop, you probably want

to identify yourself.

MR. LOTHROP: |'msorry. Thank you, Your

Honor. My nane is Robert Lothrop. | am an attorney

representing the Colunbia R ver Inter-Tribal Fish

Comm ssi on.
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1 BY MR LOTHROP:

2 Q Bl ai ne, you and | have known each other for a

3| long tine, but |I've got to ask you sone questions about
4 | your background.

S) A Ages.

6 Q VWhere are you enployed and in what capacity?

7 A Rob, | work at the Colunbia R ver Inter-Triba

8 Fish Comm ssion in Portland, Oregon. | amenployed as a

9| fisheries biologist and |'ve been there since 1991.

10 Q Thank you. What nmaterials did you review in

11 | preparing for your testinony today?

12 A | reviewed the draft EIS, the Challenger witten
13| testinony and video, as well as Dr. Taylor's video and

14| witten testinony.

15 Q Were you present for M. Bayer's testinony?
16 A Yes, | was.
17 Q Thank you. Do you have any corrections to nake

18 | to your testinony, which is Exhibit 5207, that you would
19| like to nmake?

20 A Yes, | would. On page 7 of the testinony -- of
21 nmy witten testinony, there was a clerical error that

22 | starts on sentence 10 and ends on sentence 12. Starts
23| out, "Sone estimates." It's that sentence. What it

24 | should say is that the increase in shipping fromthe

25 | proposed activity woul d approxi mately 50 percent --
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woul d i ncrease -- excuse ne -- would be approximately
50 percent of the total ballast discharge that currently
occurs in the Colunbia R ver downstream of Bonneville
Dam not the volunme of the river.

Q Thank you, M. Parker. Wth that change in
Exhi bit 5207, do you adopt that testinony under oath?

A Yes, | do.

JUDGE NOBLE: M. Lothrop. You m ght not
have been here, but the testinony -- the prefiled
testinony is being handl ed the sane as the transcript.
Al t hough this has been given an exhibit nunber
previously, it won't be an exhibit, it wll be part of
t he testinony.

MR. LOTHROP:. Thank you, Your Honor.

JUDGE NOBLE: So we will wthdraw it as 5207
and put it inthe pile with testinony.

MR. LOTHROP: Ckay.

JUDGE NOBLE: Thank you.

BY MR LOTHROP:
Q And, Bl aine, you still adopt this testinony --
A Yes, | do.
Q -- With the correction? Thank you.
Pl ease descri be your professional experiences at
the Colunbia R ver Inter-Tribal Fish Comm ssion.

A | began at the comm ssion in 1991. Initially, |
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1| worked on a predator-prey project, also conmmonly known

2| as the Northern pi kem nnow project. | supervised -- or
3| assisted in supervising eight different crews that

4| fished at nmainstem projects throughout the Col unbia and
5| Snake Rivers to renpve pikem nnow, which were eating

6| juvenile salnon near the dans. Soon after that,

7| about -- | did that for about three or four years. And
8| after that, | transferred and began working on white

9| sturgeon, and have worked actively on white sturgeon

10 | research and managenent, habitat, disease investigations
11| and a variety of other things with white sturgeon since

12 | 1994.

13 In addition to that, | have worked on Pacific

14| lanprey in the md to late '"90s, with regard to

15 | novenents, tracking studies, data collection and

16 | overall -- just increase in the know edge about Pacific

17| lanprey as it relates to tribal and cultural aspects of

18 | the use of that fish for the tribes that I work for. W
19 | worked with other comanagers on maintaining and actually

20 | enhanci ng productions for the Pacific |anprey at that

21 | tine.
22 In the late 1990s, | began working on invasive
23| species. It was fairly uncommon at that tinme, but it

24 | was becom ng an issue on the radar, primarily because of

25| aquatic zebra nussels that had been introduced to the
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G eat Lakes conplex by an inland -- shipping from
overseas in Europe and parts of the M ddl e East.

| becane active within that arena on behal f of
the tribes that I worked for via the comm ssion. |
participated and still participate in regional foruns,
such as the Col unbia Basin 100th Meridi an wor ki ng group
that's based in the Portland area.

| served on the Oregon invasive species council
for a couple years in the early 2000s when it was
created. | currently sit on | SAC, which is Invasive
Speci es Advisory Conmttee. This is located in

Washington, D.C., and it is a subgroup of NI SC, which is

Nat i onal | nvasive Species Council. During these tines,
| was still working on white sturgeon.
Wthin the last four or five years, | becane

active in working wth tribal and state comanagers on
addressing the issues of perseverate predation on
juvenil e salnonids frombirds, primarily Caspian terns
and doubl e-crested cornorants. So that's an overvi ew of
what |'ve been active in in the |last 20 years.

Q Thank you, Blaine. Can you describe sone of the
field research activities that you have conducted and,
I n particular, that your -- those activities and your
experiences on the Col unbia River.

A As | nmentioned earlier, | worked on the
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1| predation project. Those activities occurred on the

2| Colunbia River but on the mai nstem dans proper. W had
3| field crews out there fromthe spring through the sunmer
41 and the fall. W worked days and nights in a variety of
5| weather and conditions. A lot of the sturgeon work that
6| | participated in the past has been directly on the

7 river, utilizing boats and fishing gear to either sanple
8 | or collect sturgeon. GCenerally speaking, we woul d

9| work -- we work year-round with white sturgeon. W

10 | conduct winter surveys with tribal fishing crews for

11 | popul ati on assessnents, as well as overall species

12 | conposition of what's out there in the river system

13| along with white sturgeon utilizing gillnets, set |ines
14| and a variety of other nethods and gears.

15 W' ve been out there when boats were freezing
16 | up. We've also been out there when the wind s bl ow ng
17| 60 mles an hour and 100 degrees. So |'ve kind of seen
18| and done it all. 1've worked on the Colunbia fromthe
19 | estuary all the way up to the Rock |sland Reservoir,

20| which is near the town of Wnatchee, Washi ngton, and up
21 | the Snake River to the confluence of the Snake and the
22 | Sal non River in |daho.

23 Q Bl ai ne, from your personal experience, what is
24 | the Colunbia R ver like when the wind is bl ow ng

25 60 mles an hour?
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1 A It's like the North Sea. |It's blowng. The

2| waves are really being ripped apart by the wind. It's
3| very, very difficult to even keep your footing in the

4| boat. W try not to be out there, but every so often,
5| we were out there and the wind cones up. W knowit's

6| comng, but we have to get our gear out of the water.

7 It can be bitterly cold in the wintertine; ice formation
8| on equipnment as well as boats. Again, not sonething we
9| advocate or -- we nornmally try not to be out there, but
10 | sonetinmes we have to get out there to renove equi pnent.
11 And it can be very, very hot and still, at which
12| tinme you can see all sorts of different conditions in

13| the river. You can see clear down to the bottom in

14 | sone places, and you can see weed mats and fish

15| swimmng. It's always -- it's always a new scene every
16 | time you go out on the river.

17 Q Thank you. | would like to ask you sone

18 | questions about invasive species and ball ast water

19 | discharges. Wy would you generally be concerned about

20 | invasive species in the Colunbia River ecosysten?
21 A The Colunbia River is currently an ecosystemin
22| peril. Miinstem-- hydro devel opnent has taken a once

23| free flow ng systemand created a series of |akes and
24 | reservoirs. Many of the hydrologic features that

25| created the Colunbia and al so the species that were
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I nvolved with it, no | onger exist.

In addition, it's nade it a habitat for invasive
speci es, anything from zoopl ankton to i nvertebrates and
even invertebrate fishes. Plants, other animls, such
as nutria, Spartina grass, mllfoil in the water, all
these -- all these aninmals, plants and m croorgani sns
change and further reduce the overall vitality of the
Colunbia River. W don't need any nore.

Q So the testinony of Bayer, Gunderson and Roscoe
descri be nmeasures used to address organisns found in
bal | ast water. Can you summari ze those types of
measur es?

A The two types of neasures either consist of
mechani cal or chem cal treatnents in the ballast. The
bal |l ast is water, of course, that is taken on -- if a
ship is going to cone into port and pick up a | oad of
grain or other cargo, it needs that ballast to maintain
the equilibriumof the ship. So they pull that water
fromthe port of origin, and they can either treat that
water with chem cals or sonme sort of filtration or, nore
commonly, they do what's call ed open water exchange or
bal | ast water exchange, generally done 50 mles
of fshore, in which the tanks that contain ballast are
opened and water is exchanged wth the open ocean for

the original port-of-origin ballast water, which nmay be
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1] salt or it may be freshwater or it nmay be a conbination

2| thereof. The goal of this is to flush out as many of

3| the mcroorgani sns and/or other -- and other organisns

41 that are in the water of the water of origin. By

5| transferring that water out, you change the salinity and

6 ot her chem cal factors of the water and nost of the

7| organisns, if they're of a freshwater, brackish water

8| nature, nost likely will die or be washed out to sea.

9 JUDGE NOBLE: M. Parker, you need to slow
10 | down.

11 THE WTNESS: Sorry about that. |It's that
12 | Coke | had at lunch, | guess.

13 BY MR LOTHROP:

14 Q So, Blaine, is this -- are these nethods

15 | perfect?

16 A They're pretty good, but they're not perfect.
17| There's nunerous reports and information, sanplings,
18 | just that aninmals do survive this exchange and federal
19| requlations allow a m ninmum of 10 organi sns per cubic
20| neter to survive, but at the sane tine having evidence
21| that it was actually exchanged.

22 Q Bl aine, you said "mninum" D d you nean

23 |  maxi nunf

24 A M ni nrum of 10 organi sns per cubic neter.

25 Q A residual of 10 --
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A Resi dual per cubic neter. So |arge ships wll
have many thousands of cubic neters of water.

Q Shifting topics a little bit -- well, let ne ask
one nore question about invasive species. Are there
other river and estuary systens on the Wst Coast that
have had significant problens with invasive species?

A Yes. The one that conmes to mnd is the
San Francisco Bay systemw th the San Joaqui n and
Sacranento Rivers that flowinto the bay. At |ast
count, there was over 280 non-native organi sns that are
currently found in the San Franci sco Bay and surroundi ng
wat er s.

Q kay. Shifting subject matter a little bit.

M. Challenger offered exanples in his witten and oral
testi nony about salnonid fish species and potenti al
effects. Your testinony addressed non-sal noni d speci es.
Coul d you go into your concerns for sone of the

non-sal noni d species that mght be affected by an
accidental oil rel ease?

A Well, three groups are -- three species of fish
cone to mnd. That would be Pacific |anprey, white
sturgeons, as well as eul achon, or often called snelt.
Those three species, they're all either resident or
anadronous fish and all have varyi ng degrees of

residents in the river, but all would be very subject to
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| npacts fromoil.

Q So let's take eulachon or snelt as a first
exanple. Can you describe the life history of snelt for
the council and address what |ife stages m ght be
particularly sensitive to an oil spill?

A Eul achon are a fairly snmall marine fish. They
are anadronous, neaning they spawn in freshwater. But
t hey spend about 95 to 98 percent of their tinme in the
ocean. But when they do cone into freshwater, it's to
spawn. The juveniles -- the eggs are laid over gravels
in large rivers, such as the Cowitz River. They're
fertilized and they hatch in a fairly rapid manner,
within a few days, depending on the tenperature, and
then they drift to sea. Wre sone accident to occur
during the snelt -- the snelts' spawning period of tine,
it would inpact both adults that had returned of several
year classes, as well as the outgoing juveniles that
were resulting fromthat particul ar spawni ng event of
t hat year.

Q Thank you. | think this has been di scussed
previously, but are eulachon |listed under the Endangered
Speci es Act?

A They are.

Q You nentioned |anprey. Can you pl ease descri be

the life cycle of lanprey and the status of |anprey in
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1 t he basi n?

2 A Pacific | anprey are the second nost | ongest

3| species of fish in the Colunbia River. They'll live up
4| to approximately 11 years, the bulk of which is spent in
S| freshwater. Their life cycle is actually very simlar

6| to salnon. Adult returning |lanprey enter the river

7| systens in the spring. They wll nove to their spawning
8 | areas and overw nter and spawn the follow ng spring,

9| digging reds that are snmaller and nore cylindrical than
10 | you would see fromthe salnon. Both the adults, soon

11 | after spawning, die. The juveniles, upon hatching, tend
12| to drift down into quiet areas that have very fine silts
13 | and sedinents and that's where they spend the next five
14 | to seven years of their life, dependi ng upon the

15| location, actually living in the sedinments. They filter
16 | feed on drifting organic material that cones downstream
17| wusing a fleshy fold at their head. They're blind. They
18 | look nore like a | eech at that age, at that stage of

19| life. Upon -- and as they tend to grow | arger in size,
20 | every year as they nove downstreamand into a | arger

21 | nore dynam c habitat as cobble and | arger substrate

22| size, they outlie great in the late wnter, early

23| spring. They go through a process where they've

24 | actually -- they netanorphose into an organi smthat now

25| |ooks like a juvenile |lanprey, going fromwhat | ooks
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like a leech or a worminto an animal that actually has
gill pores and eyes and a functional disk. They becone
very silvery, like a juvenile salnon, and they tend to
follow the river current downstream|like juvenile
salnon. They don't actively sw mdownstream They | ust
kind of drift downstream They tend to drift deeper in
the water colum and nake their way out to the ocean,
where they will rear for several years, parasitizing
fish and other organisns in the ocean, before then
returning to spawn and dying, conpleting the life cycle.

Q So a few nore questions about |anprey. What
life stages of |anprey m ght be particularly sensitive
to an oil spill?

A Al freshwater life stages would be very
sensitive to an oil spill. The juveniles, of course, as
| just nmentioned, are actually living in substrate.

They coul d be subject to conplete coverage of, you know,
oil that has, you know, settled in or is aggregated and
covered their rearing areas. They could physically

I ngest the oil in their feeding processes. Adult

| anprey, either in their mgration stage or their

overw ntering stage, they tend to spend a lot of tine in
nooks and crannies in the rocks, resting and waiting for
their spawning in the spring, would also be subject to

| npaction and -- just through basic respiration of water
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1 I f the oil was to be noving downstreamto wherever the

2| animals were living. They don't tend to actively nove

3| out of those areas. They tend to settle in those areas
41 for long periods. So contact -- direct contact would be
5| one of the concerns.

6 Q So in his testinony, M. Challenger nentioned

7| that he worked on renediating the effects of a herbicide
8| spill on Fifteenmle Creek. Are you famliar with where

9 Fifteenmle Creek is?

10 A Yes, | am
11 Q And where is that?
12 A Just on the eastern edge of the Dalles. So you

13 have the Dalles in Portl and.

14 Q And it's a tributary flowng --

15 A Flowing into the Colunbia R ver.

16 JUDGE NOBLE: M. Parker, could you talk a
17| little slower, please, for the court reporter.

18 THE W TNESS: Thank you.

19 JUDGE NOBLE: And he would also |ike you to

20 | speak a bit | ouder.
21 THE W TNESS: Ckay.
22 | BY MR LOTHROP:

23 Q Are lanprey present in Fifteenm|le Creek?
24 A Yes, they are.
25 Q Can you describe the renediation that was done
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in Fifteenmle Creek and whether that was intended to
address | anprey?

A The renedi ation that was done was done prinmarily
to address issues for steel head passage and spawni ng.
The renedi ati on specifically consists of renoving an old
weir that was downstream of the existing fish |adder
which is still there today. The weir had fallen in
disuse; it was nore of a blockage. And it was renoved
as part of the renedi ati on process for the inpacts of
the pesticide spill that occurred in the creek. And at

that point, it was conpleted in the fall of the sane

year, which is fall 2000, and -- but no work was
specifically done for Pacific lanprey. It was only for
sal nons.

Q Was the chemcal found in |anprey in subsequent
years?

A Yes, it was. A recent survey of a nunber of
tributaries in the Colunbia Basin for juvenile | anprey
and pesticides that may or may not be occurring in those
habitats was conducted, and they did do sanpling in the
| oner area of Fifteenmle Creek and found the sane
chem cal, oxyfluorfen, | believe is what it's called,
and that was present 12, 13 years after the area had
been renedi ated and cl eaned, and it was found both in

the substrates and the sedinents as well as the juvenile
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| anprey that were found in that sane area.

Q Thank you. Let's talk a little bit about the
life history of sturgeon in the Colunbia R ver. Can you
describe the sturgeon life history, please.

A Sturgeon are the |largest and ol dest, | ongest
living fish in the Colunbia River system They're
endem c to the Pacific Coast of the US and Canada.
Sturgeon may live to be in excess of 100 years of age
and grow over 13 or 14 feet in length and wei gh over
1, 000 pounds. They are the iconic fish of the
Nort hwest, from ny perspective, because | work with
them | guess. But they're an anmazing animal. But
they're an animal that has a very long tinespan.
Juveni l e sturgeon -- or in order to becone an -- adult
fish tend to -- or mature mal es at about age 15 to 20
and fenmales tend not to spawn until they're at |east 25
or 30 years of age before their first spawn. A female
may only spawn on an average of every two to five years
for their Iife. Spawning occurs generally in |arge,
hi gh-vel ocity turbulent areas. Historically, that
woul d' ve been downstreamof like Celilo Falls or other
near gorge areas in the Colunbia R ver and Snake River
systens. Today it often occurs primarily downstream of
mai nstem projects in the spring.

They spawn in water tenperatures that range from
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1] thelows -- I'm-- in centigrade, 12 to up to maybe 17
2| to 18 degrees C, which is md 50s to the | ow 60s

3 Fahrenheit. Spawning is a -- sonmewhat of a communal

4| affair. Females will be followed around by a nunber of
5| males and as she rel eases her eggs, those eggs are

6| fertilized by the nales. The eggs, upon contacting

7| freshwater, becone very, very sticky and adhesive. And
8| as they drift down to the mlt, they're fertilized.

9| These fertile sticky eggs will then drift down to the
10 | bottomof the river and stick to | ogs, rocks, whatever
11 | they contact. They incubate for a week to ten days,

12 | depending on water tenperatures. The juvenile sturgeon
13 | then hatch, not |ooking |like a sturgeon, but | ooking

14| |like little tadpoles. And simlar to |lanprey, they go
15 | through a netanorphosis over the next six weeks where
16 | they will gain -- grow fins, their nouth will devel op
17| and they wll begin feeding. At about six weeks of age,
18 | they're about an inch long and ook like a mniature

19 | adult sturgeon. And they will spend the bulk of their
20| life rearing right on the river's bed, feeding on a

21| variety of organisns of which changes as they grow

22 | arger. They'll start on very snmall silk plankton and
23| other critters and as they get large, they' Il transfer
24| over to small clans, crayfish, other fishes. And as

25| they becone adults, they will feed on large invertebrate
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fish, clanms and a variety of other organisns. The ones
in the estuary will feed on shrinp and clans. They
pretty nuch can eat whatever they want. But they don't
have any teeth. They just inhale it. But, again,
they're feeding on the bottom and a Iot of tinmes you'l
catch sturgeon and their nouth area is colored the color
of the sedinent fromthem rubbing around in the

sedi nent, feeding on clans or shrinp or whatever other

organismthey mght be feeding on in the | ocation.

Q So, Blaine, rem nd you to slow down a little
bi t.
And can you descri be sone of the concerns you
m ght have about how an oil spill would affect sturgeon

inits life history?
JUDGE NOBLE: M. Parker, can you do it

sl oW y?
THE WTNESS: W'l try.
A Juveni l e sturgeon or incubating eggs would be
| npacted fromdirect contact wwth oil, potentially being

either suffocated or chemcally inpacted fromthe oil.
Eggs are very, very delicate. | have spawned sturgeon
and there's very -- you have to go through a nunber of
protocols to nake sure the eggs remain fertile and
viable even in a sterile hatchery situation.

Eggs in the Colunbia are often subject to
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1| tenperature changes and inpaction debris in the water.

2| So eggs would be a concern for direct contact, as well
3| as even aggregations of oil and materi al s.

4 Juveni l e sturgeon are very benthic-orientated.
5| As | nentioned earlier, they're eating stuff off the

6| bottom But they're not particularly fussy about what
7| they're eating. So they could easily ingest oil and,
8| again, froma culture situation, they're a fairly

9| delicate animal. You can -- they will l[ook like |arge
10 | sharks when they're big. They're still very delicate
11| and very easily | ost.

12 At a small size, they're -- you know, the

13| chemicals in oil would be a very difficult thing for
14 | their netabolismand their digestive systens to

15| assimlate, although |I've never fed oil to them They
16 | didn't evolve with oil.

17 The larger fish foraging in the benthos, eating
18 | clans, other organisns that -- living in there would
19 | also be ingesting oil and having direct contact wth
20| those as well. They also feed in the water colum, so
21| they will feed on fishes, particularly near dans. So
22 | again, contact and ingestion would be ny concerns.

23 BY MR LOTHROP:

24 Q Wul d sturgeon -- if oil persisted in the

25| environnment, would sturgeon be persistently exposed to
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that oil?

A Potentially they would be. Sturgeon do nove
around. They have hone areas. They tend to spend | arge
anmounts of tinme in favored habitats. And if oil was in
that area, they nost likely would be -- they probably
woul dn't | eave that area unless it was really, really
bad. But if there was settled anounts of it in the
area, they would probably stay there.

JUDGE NOBLE: M. Lothrop, we're going to
try sonething else this afternoon. W're going to try
two short breaks.

MR, LOTHROP: (Ckay.

JUDGE NOBLE: And so | didn't want to
I nterrupt your testinony, but I think we need to go off
the record for ten mnutes. W wll conme back at 2:15.

MR, LOTHROP: (Ckay.

JUDGE NOBLE: Thank you.

(Recess taken from2:06 p.m to 2:19 p.m)

JUDGE NOBLE: W're ready to go back on the
record.

M. Lot hrop?

MR. LOTHROP: Thank you.

BY MR LOTHROP:
Q Blaine, also if you would speak with the

m crophone closer, | think that m ght be helpful to the
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reporter.

A "1 try.

Q So, Blaine, Dr. Elliott Taylor, at paragraphs 46
to 49 of his testinony, tal ks about oil particul ate

aggregates. Do you recall what types of particul ates

formthese aggregates when oil is present in the water?
A "Il just go with ny nenory as far as trying to
find it.

Q That woul d be fine.

A Yeah. Both organic and inorganic particul ates,
meani ng smal |l pieces of nmaterial, would be the basis for
formng those oil particul ate aggregates -- or
particles, excuse ne. So bits of sedinent, sticks,
rocks, twgs, bits of organic plant material, all would

help to formthose particles.

Q So you were here for the testinony of Kathryn
Bri ghant?
A Yes, | was.

Q And she tal ked about aquatic vegetation. Are
you famliar wth aquatic vegetation in the Col unbia
Ri ver?

A Yes, | amvery famliar with aquatic vegetation
in the Colunbia River.

Q Can you descri be sone of your experiences wth

regards to aquatic vegetation?
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A During our sturgeon sanpling when we set out
gillnets for juvenile sturgeon -- it's a process we call
I ndexi ng where we go to the sane site every year -- the
nets have fairly small nesh, probably about -- maybe two
I nches, about half what you'd see in a chain |ink fence.
And many tines we will start to pull the net after it's
been sitting in the river overnight and it's like it's
| ocked to the bottom of the river because there's so
much material that has been swept into that net.

As we pull it on the boat, the float |line that
has the corks, the bottomline which is weighted, or
called the lead |line, they tend to cone together so they
bag all that material. And as we bring that on board
the boat, we're -- simlar to what Kathryn Bri gham was
tal ki ng about, they were knocking the material out. W
do the best we can, but we don't want to | ose the fish
and other organisns that we were trying to catch in the
first place. So we bring the whole thing in the boat.
And we're working on boats that are close to 30 feet in
| ength, six or seven feet across, have sides that are
several feet high, and we will fill the front half of
that boat with aquatic material tinme and tinme again.
Yeah, it's phenonenal how nuch material is out in that
river.

Q Does it vary seasonally? Could you just
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descri be the seasonal variation, if it does.

A Yeah, it varies seasonally. Most of the plants
tend to grow in the spring and summer and di e back or
senescence in the fall and through the winter to the
root material that is in the sedinents. |In sone places
the plant material, particularly if it's mllfoil, which
also is an invasive species by the way, can reach 20 or
30 feet in length, particularly if the water is clear,
and | arge concentrations will formaway fromthe main
channel where it's a little -- where the river is slower
and it's alittle bit warnmer. But then as that stuff
di es and breaks loose in the fall, it tends to kind of,
you know, drift downstream or sink and al nost rol
underwat er, you know, kind of |ike waves, | guess,
because that's what it | ooks Iike when it gets into the
nets. You can get boats' notors wapped up init. It's
a big problem

Q So based on your research -- or based on -- |I'm
sorry -- Dr. Taylor's testinony and your own research,
do you think that oil could get bound up with this
aquatic vegetation?

A Yeah. | don't see howit would avoid it,
because there's so nuch material out there. Any bend in
the river or a wide spot where there isn't a |ot of

current, there's a bed of weeds, aquatic nmacrophytes,
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1| and the oil, depending on where it drifted, would drift

2| either through or right over the top of this material

3| and pretty much just kind of wad up right there, | would
4| think. [It's alnost |ike an underwater fence.

5 Q So you said this -- the aquatic vegetation dies.
6 | Wat happens when it dies? Does it -- where does it go?
7 A It generally just sinks to the river bottom It
8| doesn't -- it decays eventually, but initially it just

9| sinks to the river bottomversus floating on top.

10 Q Soif it was contamnated with oil, would you

11 | expect that oil would also go to the river bottonf

12 A Yeah, if the oil and the weeds were together, |
13 | woul d expect they would go to the river bottom |'m not
14| totally famliar with how that would | ook, but you don't
15| see weeds floating on the top in the wintertine.

16 Q And | would like to talk a little bit about the
17 | ecosystem of the bottomof the river. Earlier you used
18 | the term"benthos.” Can you describe in alittle nore
19 | detail for the council what you nean by bent hos?

20 A It's atermwe learned in |imology. It's the
21 benthic, or the bottomof the river. Things that are

22 benthically oriented Iive at the bottomof the river.

23| And as such -- it's just a termwe use on a regular

24 | basis to describe things either that live or are in

25 contact with the substrate of the bottomof the river.
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1 Q Can you describe the ecology -- what's happeni ng
2| in the ecosystemin the benthos?

3 A It's a very dynam c area, depending in |arge

4| part on what type of substrate is there, "substrate"

5| beingis it sand? Is it clay? Is it |large boul ders?

6 | That sonmewhat -- that and the current dictates what sort
7| of lifeis there. The current really will dictate the

8 | bottom

9 If you have strong currents through an area, it
10| will scour out the fine stuff, the sand, the silt, the

11| clays, to where there's just |arge rock or bedrock or
12 | cobble. These are all specific terns that are used by
13 | streamresearchers. They refer to different sizes of
14 | particles.

15 So if you were to ook in an area of the

16 | Col unbia, for exanple, the Hanford Reach, which is

17 | upstreamof McNary Dam it's the last free-flow ng

18 | section of the Colunbia Rver. That's where all the --
19 | Stuart Ellis nmentioned the fall Chinook are spawni ng up
20| there. It's primarily cobble, which is rock about the
21| size of, say, a grapefruit up to a basketball. The

22| animals and the organisns that live there are very

23| different than organisns that you would find in, say,
24 | Bonneville Reservoir, in areas where it's fairly silty

25| or clay-Ilike.
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1 Q And what kind of organisns do you think you

2| would fall in the benthos, and would they be little or
3| big or both?

4 A Again, it goes back to particle size. |If you

5| have fine material, sand, silt, you could have juvenile

6| lanmprey living in it; you would have a variety of what

7| are called macroinvertebrates. For anybody who's a fly

8| fisherman, that's your nynphs. It's small worns, maybe
9| little clans.

10 As you transforminto systens that have nore

11 | gravel and rock, you would get crayfish. You will still
12 | have sone clans, but you'll have different kinds of

13 | macroinvertebrates, all of which are the basis of the
14 | food chain for the rest of the organ -- the |arger

15| organisns in the river. Sturgeon, for exanple, wll

16 | feed in a variety of areas. They'll feed on nudflats
17| and they'l|l be eating clans in those areas. They wll
18 | nove into areas where there's nore cobble and rock and
19| they'll root around in there and get crayfish.

20 A favorite place for themto feed is near the
21| grain elevators because the spilled grain piles up on
22 | the river bottomwhich then attracts fish and crayfi sh,
23| and the sturgeon will nove in there and that's kind of a
24 | unique mcrohabitat, but the fish and the critters are

25 | sonmewhat adaptable to that. So it's a very diverse
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communi ty down there.

Q If oil were to contam nate the benthos, can you
say what effects m ght occur to the ecosystem the
bent hi ¢ ecosyst enf?

A Wl |, assumng that oil is not a natural part of
that ecosystemto begin with, you would probably expect

to see sone |loss of |ife either through suffocation --

they can't -- if they're covered in oil, they can't
breathe. It would also potentially cover food.
Organisns, |'d say larger fish |ike sturgeon or other

fishes that would eat that, they mght continue to
forage in those areas because they're adapted to feed in
those areas. But oil by itself isn't part of that
ecosystemright now. So when you introduce sonething
that's not part of that area, the aninmals either -- if
they can | eave, they may |eave; if not, their --
particularly those that live in the sedi nent are kind of

stuck where they're at. They're not going to get up and

| eave.
Q So a couple nore questions. Can you
characterize, broadly speaking, the anount -- the tine

that sturgeon and | anprey have been on this planet?
A Longer than us. Seriously, they -- in the
fossil records, both lanprey and sturgeon go back

hundreds of mllions of years. They're both very
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primtive fish. They're both cartilagi nous fish,
meaning, they're primarily cartilage. They're not a
bony fish |ike, say, a salnon or a bass. The presence
on sturgeon of the bony scoots or plates |links them
evolutionarily to the very primtive fishes. Well
before T-Rex wal ked this earth, there were sturgeon and
| anprey in their present formin the waters of the
world. That's part of the -- for nme, the satisfaction
of working with an animal |ike a white sturgeon.

They' re very unique and they're very dynam c.

Q And then, finally, Stuart Ellis talked a little
bit about the status of |anprey in the basin. Can you
gi ve us your sense of the status of |anprey?

A Yeah. Presently -- |I'll go back, historically,
| anprey -- Pacific lanprey and -- there's other |anprey
species as well, but when | talk today, it wll be
specifically tal king about Pacific |anprey -- were
I ncredi bl y nunerous.

| read sone recent material froman el der of one
of our tribes who tal ked about |anprey so thick in a
creek they | ooked Iike hair on a rock. So |anprey are
this long and about that big around. So inagine a |arge
boul der, nmaybe the size of this table, and it's
literally covered. And |I've seen pictures of that, and

it's amazing. They were incredibly nunmerous, mllions
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upon mllions.

Because they were not a sport fish, they were
never really counted. People would just -- you know,
for a non-tribal people, they were viewed as a trash
fish or potentially even a predator.

Sea |lanprey in the Great Lakes that were
I ntroduced there by the Saint Lawence Seaway are an
exotic predator in that systemand they feed on the
native fish in the Geat Lakes.

Pacific | anprey evolved in kind with the fishes
of this system of the Col unbia and ot her coast al
rivers. So they do their feeding in the ocean. They
don't feed in the river. They sinply cone up and spawn
and reproduce and then they | eave.

So novi ng towards present day, as the region was
devel oped, as hydroel ectric dans were put into the
system as drainages were diverted, as water was taken
away from-- or diverted out into fields, |anprey
nunbers began to decline. By the late -- md to late
'90s, their nunbers had dropped substantially from what
they were 20 or 30 years ago. There was initial -- at
| east sonme counting down back in the '60s, and then it
was curtail ed because it was deened to be too difficult.
But there is a precipitous drop in there, and we feel

that was |likely due to the Snake River dans that were
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put in place, Ice Harbor, Lower Mnunental, Little
Goose, and al so |l ower granite dans.

A lot of the lanprey habitat was up actually in
| daho. The clear water system Dworshak Reservoir was
created behind Damrshak Dam That's a 700-foot tall
barrier to | anprey. There's hundreds and hundreds of
perfectly good mles of |anprey habitat behind that
project that were cut off fromreturning adults. So
t hroughout the system |anprey are present but in very,
very reduced nunbers.

It's been a focal point of our comm ssion and
our nenber tribes to restore this traditionally
I nportant fish to as nuch of the habitat that it can
still survive in to this day. So that's also been a big
effort on the part of our comm ssion to bring those
ani mls back. But probably 10 percent of what used to
be here is what's here today. They've been petitioned
twice for listing. Both tinmes they' ve been turned down,
primarily because there wasn't enough data col |l ected on
the distribution and past -- what's the word we're
| ooking for? -- past abundances. A |lot of the
i nformation is historical but not collected in a format
that is nore of a scientific-type format; hairs on a
rock is what it is. It paints a pretty good picture,

but it doesn't give you a count of them
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Q So, Bl aine, when you say "petitioned to be
listed," can you explain a little bit nore about what --
|isted as what?

A Li sted under the Endangered Species Act and the
annals were actually -- the Fish and Wldlife Service
was the folks -- was the agency that had received the
petition. Because they spend nost of their life in
freshwater, they're technically a ward of the Fish and
WIldlife Service versus |like sal non, which are nmanaged
and overseen by the National Mrine Fisheries Service,
marine fisheries versus freshwater fish. But both tines
that petition for listing under the Endangered Species
Act has been deni ed.

MR, LOTHROP: | think that's all the
questions | have at this tine.
JUDGE NOBLE: Cross-exam nation?
CROSS- EXAM NATI ON
BY MR JOHNSON:

Q M. Parker, |I'mDale Johnson. |'mone of the
counsel for the applicant in this case.

A Good afternoon.

Q Good afternoon. First of all, are you famliar
with the Endangered Species Act consultation with the
Nati onal Marine Fisheries Service and National Fish and

Wldlife Service related to this project?
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A | haven't seen any information that any
consul tati on has been done at this point.

Q Ckay. Turning back to where you started, you
corrected your testinony on page 7 of your prefiled
testi nony where you had previously said that sone
estimates or that ballast water rel eases woul d be
approxi mately 50 percent of the entire flow of the
Colunbia, or 6 mllion cubic neters -- says netrics of
water. And | believe you changed that to read, wll be
approxi mately 50 percent of the total ballast water
downriver of the Bonneville Dam is that right? | was
trying to wite.

A Yeah. Wiat | had originally witten was that if
the project was -- went forward, that the shipping that
woul d cone in to receive the oil, the volune of that
bal | ast water woul d be approxi mately 50 percent of the
entire volune of all shipping that currently enters the
Colunbia River at this tine, which is approxinately
12 mllion gallons -- 12 -- excuse ne, 12 mllion cubic
nmeters. And it is based upon the stuff that | read in
the -- the material | read in the DI'S, the shipping that
woul d be entering the systemwould contribute
approximately 6 mllion cubic neters of ballast water
into the Colunbia River.

Q kay. And what's your understandi ng of the
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vessel count that that would be based on?

A If | recall correctly, the vessel count was
approxi mately one ship per day, a | arge one.

Q Okay. Do you know how many vessels -- piloted
vessel s transited the Colunbia R ver |ast year?

A No, | do not.

Q Ckay. If I told you it was sonmewhere around
1400, would that surprise you?

A It wouldn't surprise ne. There's a |ot of ships
out there.

Q And what size vessels are you assum ng when you
reached this conclusion about the volunme of ball ast
wat er ?

A It would be the standard size tankers that would
be brought in to -- the nunber was witten down sone
place in one of the materials. | can't recall exactly
where it was. But at the tine |l -- when | wote ny
materials, that was sonething -- | didn't fabricate it.
| didn't estimate it. It was witten down sone pl ace.

Q Ckay. And how about were you -- are you taking
I nto consideration the potential additional vessel
traffic in the river?

A No, strictly just new shipping just for the
proj ect.

Q Okay. Al right. You also testified early in
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1| your testinony about wind conditions in the river. Wre

2| you referring to the conditions in the Gorge or

3| downriver?

4 A Every place |'ve worked in the river it's bl own.
5 Q kay. And you nade an anal ogy to the North Sea.
6| Presumably that wasn't -- you didn't nean that

7 literally, did you?

8 A Vi deo footage |I've seen of the North Sea, yeah.
9 Q Video. So you --

10 A | haven't been on the North Sea, no. Wuldn't

11 want to be.

12 Q Fai r enough.

13 MR. JOHNSON: Not hing further.

14 JUDGE NOBLE: Redirect, M. Lothrop?

15 MR. LOTHROP: Nothing at this tine.

16 JUDGE NOBLE: Council questions?

17 M. Stone?

18 MR. STONE: CGood afternoon, M. Parker.

19 THE W TNESS: Good afternoon.

20 MR. STONE: Are you aware of any docunented

21 | cases whereby ballast water has created an infestation
22 | of species in the Colunbia R ver Basin?

23 THE WTNESS: There is a nunber of Asianic
24 | copepods that have been introduced by ballast water.
25 MR. STONE: |'mnot sure what that neans.
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MR. LOTHROP: And you mght need to spell it
for the court reporter.

THE W TNESS: Copepods are a snall
zoopl ankton critter, "critter" for, you know, |ack of a
better -- they're a small zooplankton. A copepod is
actually a class of organism |It's c-o0-p-e-p-o0-d-s, |
believe. They have lived their entire life in the water
colum. They feed on other organisns. And these
organi sns, having been brought in by a ballast water,

li kely from San Franci sco Bay where they're al so very
comon, this inter-shipping back and forth between, say,
San Francisco and Seattle and Portland and British

Col unbia tends to nove things back and forth. They have
actually displaced other native copepods, based upon the
nonitoring work that's been done in the estuary. It's

j ust one exanpl e.

There's a nyriad of organisns that have been
brought over via ballast water because there would be no
other way for themto have reached the other shore, say
from Korea or Africa or sone other place. Cassic
exanple are Chinese mtten crabs. Native to Asia,

Chi na, very popul ar food source, but they began to show
up in San Francisco Bay in the |ate '80s, early '90s and
in a fairly significant popul ation explosion. Actually

was cl ogging up parts of the delta water systemt hat
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feeds both fields, as well as the cities out of the
delta. They're catadronous, neaning that they rear --
they spawn in saltwater, but they rear in freshwater and
they live off detritus, the small organi sns, plant
material in rivers and | arge estuary areas. These
animals -- there was a |lot of concern they were going to
start eating sal non eggs, because they were novi ng up
into the San Joaqui n and Sacranento Rivers. Since that
time their population has declined a little bit, but
they're still very present up there.

MR. STONE: So if | understand your
testinony, if a ship takes on ballast water in
San Francisco Bay and transits to the Col unbia River,
they are not required to do a ballast water exchange in
t he open ocean before entering the river?

THE WTNESS: They are required.

MR. STONE: They are required.

THE W TNESS: VYes.

MR. STONE: So you're saying that any
possi bl e transfer of invasive species from San Franci sco
Bay to Colunbia River is just a remnant of a residual --
this ton of organisns per cubic neter of water limt
that you nentioned earlier in your testinony?

THE W TNESS: Not everybody does their

bal | ast water exchange. People have been pretty good
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about it lately, as both Washi ngton and O egon have
I ncreased their ballast water nonitoring prograns. But
not everybody does. Even when they do a ballast water
exchange, depending on the conplexity of the internal
structure of the ship, it doesn't nean that saltwater
gets into all those areas. So there's opportunities for
organi sns to persist and be transported and rel eased.

MR. STONE: Thank you.

JUDGE NOBLE: O her questions? To ny left?
Al right.

Any questions based upon M. Stone's
guestion?

MR. LOTHROP: None.

JUDGE NOBLE: M. Parker, thank you for your
testinony. You are excused as a W tness.

THE W TNESS: Thank you.

JUDGE NOBLE: Well, when |I | ooked at the
witness list -- we can go off the record.

(Recess taken from2:45 p.m to 2:46 p.m)

JUDGE NOBLE: Back on the record.

M5. CARTER  Yes, Your Honor. As of
tonorrow -- | apologize for not filling up today. |
t hought we would go | onger. Tonorrow we're going to
have M. WI bur Slockish. He's a fact witness, a tribal

fi sher and he has experience with spills, and he wll be
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rebutting M. Chall enger.

Next we'll have Ms. Elizabeth Sanchey,
S-a-n-c-h-e-y. She's also a fact witness. And she wll
be di scussing Misier and the tribal response to Mosier.

Next we'll have Randy Settler, who is also a
fact wwtness and he's a tribal fisher and will also be
di scussing Mosier. Those three do not have prefiled
testinony. They're all fact w tnesses.

Fourth we will have M. Roger Dick. He has
prefiled testinony. He has tribal fisher experience and
also rail safety, and he will be rebutting the testinony
of M. Challenger, M. Schatzki and M. Carrico.

Finally, we will have M. -- excuse ne,

Dr. Zachary Penney. He has prefiled testinony. He wl]l
be speaki ng about the oil spill response on sal nonids,
and he will be rebutting the testinony of

M. Chal | enger.

JUDGE NOBLE: Is it your belief that
tonorrow will be a full day, or do you think that we
shoul d ask for additional witnesses to be on deck? |
know there's a concern about having enough tine for the
proponents to conplete their wtness |ist.

M5. CARTER So we can have Dr. Stanley
Ri ce, and he has prefiled testinony and he'll be

speaking to environnental aquatic inpacts from-- oi
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1| spill

2

| npacts to aquatic resources. Sorry.

JUDGE NOBLE: Thank you. | appreciate you

3| making himavailable. Thank you.

s there anything we need to do on or off

5| the record before we adjourn for today?

8 unti |

9| [sic].

10
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22

23
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25

MR, JOHNSON: No, Your Honor.
JUDGE NOBLE: In that case, we are adjourned
tonorrow norni ng, Friday, the 22nd of January
Thank you all. July.
(Hearing Adjourned at 2:49 p.m)
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CERTI FI CATE

3| STATE OF WASHI NGTON )

)
4| COUNTY OF THURSTON )

SS.

I, Mcheal A Johnson, Registered Diplonmate

8| Reporter and Certified Realtine Reporter, do hereby

9| certify that the foregoing transcript is true and

10 | accurate to the best of ny know edge, skill and ability.

11

I N WTNESS WHERECF, | have hereunto set ny hand

12 | and seal this 26th day of July, 2016.
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M CHEAL A. JOHNSON, RDR, CRR
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                          BRIMMER / GARCIA

     

     

     

 01                         PROCEEDINGS

     

 02              JUDGE NOBLE:  Good morning, everyone.  Is

     

 03  everyone ready to go back on the record?

     

 04              It is 9:02 on July 21, 2016, and we are back

     

 05  before the State of Washington Energy Facility Siting

     

 06  Council in Case No. 15-001, in the Matter of Application

     

 07  No. 2013-01, Tesoro Savage LLC Vancouver Energy

     

 08  Distribution Terminal.

     

 09              We are proceeding with the opponents' case.

     

 10  Ms. Brimmer, do you have a witness this morning?

     

 11              MS. BRIMMER:  Yes, Your Honor.  We call

     

 12  Ms. Linda Garcia.

     

 13              JUDGE NOBLE:  Ms. Garcia, would you raise

     

 14  your right hand, please.

     

 15              (Witness sworn.)

     

 16              JUDGE NOBLE:  Thank you.  Please be seated.

     

 17              You may proceed, Ms. Brimmer.

     

 18              MS. BRIMMER:  Thank you, Your Honor.

     

 19                        LINDA GARCIA,

     

 20                having been first duly sworn,

     

 21                    testified as follows:

     

 22                     DIRECT EXAMINATION

     

 23  BY MS. BRIMMER:

     

 24     Q.   Ms. Garcia, please state your full name and

     

 25  spell it for the record.  And I will remind you, speak
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 01  slow enough so that the court reporter can write it

     

 02  down.

     

 03     A.   Linda Garcia, L-i-n-d-a G-a-r-c-i-a.

     

 04     Q.   Ms. Garcia, you are a resident of the Fruit

     

 05  Valley neighborhood of Vancouver?

     

 06     A.   Yes, I am.

     

 07     Q.   And you own a home in the neighborhood?

     

 08     A.   Yes, I do.

     

 09     Q.   How long have you lived in the neighborhood?

     

 10     A.   Almost 20 years.

     

 11     Q.   What is your occupation?

     

 12     A.   I am a community outreach coordinator.

     

 13     Q.   And that's for the Fruit Valley Foundation?

     

 14     A.   Yes, it is.

     

 15     Q.   And what is your educational background?

     

 16     A.   I have a bachelor's degree in social work.

     

 17     Q.   Please describe for the council what you do for

     

 18  your work.

     

 19     A.   It's a multifaceted position.  I work with the

     

 20  residents in the Fruit Valley neighborhood providing

     

 21  resources, referrals through engagement activities and

     

 22  educational, financial, help courses, helping them to be

     

 23  more powered and progress back into the places that they

     

 24  want to see themselves in.

     

 25          I also work with local businesses, both within
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 01  the Port of Vancouver and within the Downtown Vancouver

     

 02  area.  We look to them for sponsorships and funding,

     

 03  also from other nonprofit organizations in our area to

     

 04  help fund some of the programs that we do run.

     

 05     Q.   You are here today on behalf of the Fruit Valley

     

 06  Neighborhood Association, correct?

     

 07     A.   Yes.

     

 08     Q.   Can you please just describe a little bit for

     

 09  the council who the association is and what they do.

     

 10     A.   So the Fruit Valley Neighborhood Association is

     

 11  representative of the body of Fruit Valley residents,

     

 12  and we work as a liaison between the City of Vancouver

     

 13  and the residents and other agencies.  We are a voice

     

 14  for the neighborhood.  When things come up, we --

     

 15  people, residents in the neighborhood, can bring those

     

 16  concerns and issues to us, and then we can either vote

     

 17  on them and move forward or continue talking about them.

     

 18     Q.   Generally, who are the members of the

     

 19  neighborhood association?

     

 20     A.   The members are anybody who lives or works

     

 21  within the Fruit Valley boundaries.

     

 22     Q.   What's your position with the neighborhood

     

 23  association?

     

 24     A.   I'm the secretary.

     

 25     Q.   And what does that generally entail?
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 01     A.   I work with the agenda, I take notes during the

     

 02  meetings, I follow up on any actions or motions that

     

 03  have been taken and in the community as a whole, I act

     

 04  as an advocate and as a community leader.

     

 05     Q.   And that's a volunteer position?

     

 06     A.   Yes, it is.

     

 07     Q.   How long have you done that kind of work with

     

 08  the neighborhood association?

     

 09     A.   A little -- not quite five years.

     

 10     Q.   And are you here today as the authorized

     

 11  representative of the neighborhood association?

     

 12     A.   Yes, I am.

     

 13     Q.   How did that authorization come about?

     

 14     A.   In January 2016, the neighborhood association

     

 15  took a vote to have me come here as an authorized

     

 16  representative for the neighborhood.

     

 17     Q.   And I want us to be clear for the council, the

     

 18  neighborhood association and the Fruit Valley

     

 19  Foundation, your employer, are entirely different

     

 20  entities, correct?

     

 21     A.   Yes, they are.

     

 22     Q.   And you are not here for the foundation?

     

 23     A.   No, I'm not.

     

 24     Q.   You're taking time off of work today to be here?

     

 25     A.   Yes, I am.

�3739

                          BRIMMER / GARCIA

     

     

     

 01     Q.   Are you also here in your personal capacity,

     

 02  Ms. Garcia?

     

 03     A.   Yes, I am.

     

 04     Q.   Is there a difference between your personal

     

 05  position and your testimony today for the neighborhood

     

 06  association?

     

 07     A.   No.

     

 08     Q.   Does the association -- the neighborhood

     

 09  association have a position on the proposed Tesoro

     

 10  Savage oil terminal?

     

 11     A.   Yes.

     

 12     Q.   What is that position?

     

 13     A.   We are opposed.

     

 14     Q.   And why?

     

 15     A.   We have -- we have multiple concerns regarding

     

 16  the proposed oil terminal.  One is, from the very

     

 17  beginning, we were -- we were informed of the toxic

     

 18  pollutants that would be emitted on a daily 24-hour,

     

 19  seven-day-a-week basis from the second the terminal

     

 20  would go online.  Since we are right there, some of us

     

 21  less than a mile from the site, our concerns are

     

 22  livability, breathability and being exposed to those

     

 23  toxins continually.

     

 24          Another of our concerns are the oil rail cars.

     

 25  Any -- any accident or incident -- the Fruit Valley
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 01  neighborhood is unique in Vancouver in that it is

     

 02  separated by a series of railroad tracks, and the only

     

 03  way into or out of the neighborhood is to cross over

     

 04  those tracks.  So if an incident on the tracks were to

     

 05  occur, accessibility into or out of would be extremely

     

 06  limited, if not impossible.

     

 07          And one of the biggest concerns is the storage

     

 08  tank facility, holding 2.16 million barrels of oil on a

     

 09  continual basis, one explosion would level the Fruit

     

 10  Valley neighborhood.  There's a reason we all refer to

     

 11  it as ground zero.  One of the -- or the biggest oil

     

 12  storage facility disaster in this country in Texas City

     

 13  held approximately the same amount of oil in their

     

 14  storage tank and it leveled everything within a

     

 15  three-mile radius and flattened homes, killed

     

 16  multiple -- it was a true disaster.  It, five miles out

     

 17  of the radius, even destroyed many things.  So it goes

     

 18  beyond Fruit Valley after that point.

     

 19     Q.   Is the neighborhood association really just

     

 20  worried about increased industrialization in the work of

     

 21  the port?

     

 22     A.   Absolutely not.  Fruit Valley neighborhood has

     

 23  long held good rapport with the Port of Vancouver.

     

 24  We've worked and collaborated really well for several

     

 25  decades.  When we have issues with any of the tenants,
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 01  if we hear from any residents of any problem, we take it

     

 02  to the board and they take care of it as quickly as they

     

 03  can.  We are well aware that industry and residential

     

 04  can coexist peacefully.  There just needs to be a

     

 05  compromise, equal compromise, and with this particular

     

 06  case, we have not gotten any compromise.

     

 07              MS. BRIMMER:  Ms. Mastro, I'm going to now

     

 08  refer to the map.  I have some extra copies for the

     

 09  council, if it makes it easier to follow along.  I think

     

 10  you've all received copies of this.  I want to make sure

     

 11  to get the number right.  It's not on that copy.

     

 12              MR. BARTZ:  1012, I believe.

     

 13              MS. BRIMMER:  Thank you.  1012.

     

 14              Your Honor, should I share the extra copies

     

 15  I have with members of the council?  Should I approach?

     

 16              JUDGE NOBLE:  Yes, you can if anyone hasn't

     

 17  gotten their copy.  Thank you.  Please proceed.

     

 18  BY MS. BRIMMER:

     

 19     Q.   Ms. Garcia, there's a -- it looks like a pen in

     

 20  front of your microphone there.  See it?  That's -- that

     

 21  should be a laser pointer.  Be careful where you point

     

 22  it.  But if you can figure out how to turn that on, and

     

 23  I'll have you look at this map probably behind you.  And

     

 24  I apologize, it's going to be little, but we'll do the

     

 25  best we can.  It's not working?
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 01     A.   There we go.

     

 02     Q.   Okay.  So generally, can you show us where the

     

 03  Fruit Valley neighborhood is located.  And if you need

     

 04  to step to the map and talk loudly, that's okay.  Just

     

 05  make sure you speak up.

     

 06     A.   It is within this area right here.

     

 07     Q.   Can you hear her okay?  You'll have to talk

     

 08  really loud when you say that.  Sorry.

     

 09     A.   It's in that area right there.

     

 10     Q.   Okay.  And you're indicating an area that is

     

 11  roughly northeast of the port; is that right?

     

 12     A.   Northeast and then east.

     

 13     Q.   Okay.  Do you know where the project -- the

     

 14  proposed project location is on the map?

     

 15     A.   Here.

     

 16     Q.   And you're indicating where the railroad loop

     

 17  shows, correct?

     

 18     A.   Yes.

     

 19     Q.   You can take your seat again for now.

     

 20          Is Fruit Valley neighborhood residential?

     

 21  Commercial?  Mixed?  What is the nature of the

     

 22  neighborhood?

     

 23     A.   It's a mix of resident and industry.

     

 24     Q.   Is there a lot of residential?

     

 25     A.   Yes.
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 01     Q.   About what percentage?

     

 02     A.   I'd say it's pretty equal.

     

 03     Q.   Are there houses near the railroad tracks into

     

 04  and/or out of the port?

     

 05     A.   Yes.

     

 06     Q.   When was most of the neighborhood built?

     

 07     A.   The main part of the neighborhood was built in

     

 08  the early 1940s, but there are homes that are along

     

 09  separate areas in different sites of Fruit Valley that

     

 10  were built in the very early 1900s.

     

 11     Q.   Are there schools in the neighborhood?

     

 12     A.   Yes.

     

 13     Q.   Can you show us on the map, and, again, I grant

     

 14  it it's small, but can you show us roughly where the

     

 15  school is?

     

 16     A.   I believe it's right there.

     

 17     Q.   And you're showing kind of the north end of the

     

 18  neighborhood, right?

     

 19     A.   Yes.

     

 20     Q.   And what -- actually, we're going to keep you at

     

 21  the map.  Sorry.  Are there playgrounds and parks in the

     

 22  neighborhood?

     

 23     A.   Yes.

     

 24     Q.   And can you show us the location of some of

     

 25  those, please.
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 01     A.   There's --

     

 02     Q.   Talk loud.

     

 03     A.   There's one at the school, which is there-ish,

     

 04  and there's one directly across the street in the

     

 05  community park, and there is one right down here on the

     

 06  south side of the neighborhood.

     

 07     Q.   And I think you've mentioned there is a homeless

     

 08  shelter or homeless facility in the neighborhood.  Can

     

 09  you show us roughly where that is?

     

 10     A.   It's a day shelter for homeless individuals to

     

 11  go to during the day, and it is located right there.

     

 12     Q.   You can take your seat again.  Thanks.

     

 13          And those last two items that you indicated, one

     

 14  of the playgrounds and the homeless day facility, those

     

 15  are in the very south -- get my directions right -- east

     

 16  part of the neighborhood?

     

 17     A.   Yes.

     

 18     Q.   And that looks pretty close to the railroad.

     

 19  How close to the railroad are those two things?

     

 20     A.   The day shelter is directly adjacent.  I would

     

 21  say just a few yards, and the playground facility is

     

 22  just a little bit further to the west of that.  It's

     

 23  separated from the railroad by a steel-fabricated

     

 24  building.

     

 25     Q.   I would like to now move to a discussion of some
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 01  of the neighborhood demographics.  Are you familiar with

     

 02  the demographics of the neighborhood?

     

 03     A.   Yes, I am.

     

 04     Q.   What are the ways that you have become familiar

     

 05  or are familiar?

     

 06     A.   The biggest way, I suppose, is living there

     

 07  almost 20 years.  I've gotten to know my neighbors,

     

 08  family members.  Through my work, I advocate for

     

 09  residents in Fruit Valley every day.  So I've had to do

     

 10  presentations at multiple workshops and conferences over

     

 11  the last several years.  So I pull demographic data

     

 12  consistently because it does change quite frequently

     

 13  there.  So I'm always looking into the demographics to

     

 14  present it, to locate our resources and find where our

     

 15  needs are.

     

 16     Q.   Have you also recently done some work with an

     

 17  EPA website that displays demographics?

     

 18     A.   Yes, I have.

     

 19     Q.   So based upon your years of work and living in

     

 20  the neighborhood, can you tell us what the income

     

 21  distribution is in the neighborhood?

     

 22     A.   Based on the demographics that I have most

     

 23  currently, the average income for a family of four in

     

 24  Fruit Valley is $27,000 a year.  It varies.  Again, it's

     

 25  a mobile community, so it changes a little more
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 01  drastically than most other areas.  The average -- we

     

 02  base our averages on a 130 percent poverty guideline for

     

 03  our resources and tools, and the national average, I

     

 04  believe, is roughly around 31,000 for a family of four.

     

 05     Q.   So Fruit Valley is below the national average?

     

 06     A.   Yes, it is.

     

 07     Q.   And what about comparing to the rest of the

     

 08  Vancouver region?  Do you know how the income in Fruit

     

 09  Valley compares to Vancouver generally?

     

 10     A.   It's significantly lower.  It is one of the

     

 11  lowest income neighborhoods in Vancouver.

     

 12     Q.   Does Fruit Valley have a lot of kids in the free

     

 13  lunch program?

     

 14     A.   Yes, we do.

     

 15     Q.   What percentage?

     

 16     A.   The last demos that I pulled were from the

     

 17  2014-15 K-12 Washington State report, and that had us

     

 18  sitting at 90 percent.

     

 19     Q.   And what is the ethnic makeup generally of the

     

 20  neighborhood?

     

 21     A.   It's about 36 to 37 percent minority.

     

 22     Q.   And is that higher than the rest of the

     

 23  Vancouver area?

     

 24     A.   Yes, it is.

     

 25     Q.   Do you know about how much?
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 01     A.   It's about 15 to 18 percent higher.

     

 02     Q.   And what's the age distribution in the

     

 03  neighborhood?

     

 04     A.   It's not as equal.  Looking specifically toward

     

 05  youth, 18 and younger falls at about 21 percent and

     

 06  those 5 and younger are around 11 percent.

     

 07     Q.   And, again, how does that compare with the

     

 08  larger Vancouver area?

     

 09     A.   It's a little bit higher.

     

 10     Q.   In other words, there's more kids?

     

 11     A.   There are more kids, yes.

     

 12     Q.   I'd now like you to turn to the book that's in

     

 13  front of you, please.  And there are some exhibits in

     

 14  there, and I'd like you to turn to Exhibit 5610, which

     

 15  should be the first one, I think.  And that should say

     

 16  that it's an EPA EJ screening; is that right?

     

 17              MR. BARTZ:  Your Honor, these are exhibits

     

 18  that are in dispute between the parties.  Perhaps we

     

 19  ought to be addressing that now.

     

 20              JUDGE NOBLE:  I know.  And are you

     

 21  identifying these exhibits?

     

 22              MS. BRIMMER:  I'm identifying them.  I was

     

 23  about to lay a foundation.

     

 24              JUDGE NOBLE:  Thank you.  She's laying a

     

 25  foundation.
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 01     A.   I have 5611.  I don't have 5610.

     

 02  BY MS. BRIMMER:

     

 03     Q.   Oh, deer.  All right.

     

 04              MS. BRIMMER:  Ms. Mastro, could we pull up

     

 05  5611.  Well, I don't want to show it until we get this

     

 06  resolved.  Give me a moment, please.

     

 07              MS. MASTRO:  Ms. Brimmer, I could print it

     

 08  for you.

     

 09              MS. BRIMMER:  You could print it?

     

 10              JUDGE NOBLE:  Could we print 5610 in

     

 11  addition to 5611?

     

 12              MS. BRIMMER:  I think we've got the next

     

 13  one.

     

 14              JUDGE NOBLE:  I'd just ask you, Mr. Bartz,

     

 15  are you maintaining your objection to the exhibits?

     

 16              MR. BARTZ:  I told counsel that we would

     

 17  waive our objection -- withdraw our objection to 5612,

     

 18  which is some demographic information, but we maintain

     

 19  our objection today to 5610, 5611, 5613 and 5614.

     

 20              JUDGE NOBLE:  In that case, we can admit

     

 21  5612.  5612 is admitted.

     

 22              MS. BRIMMER:  I would also note, Your Honor,

     

 23  that I discussed with opposing counsel yesterday that we

     

 24  are withdrawing 5615.

     

 25              JUDGE NOBLE:  5615 is withdrawn.
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 01  BY MS. BRIMMER:

     

 02     Q.   Ms. Garcia, I am now showing you what has been

     

 03  marked as Exhibit 5610.  Without describing what's in

     

 04  the document, can you tell me, have you seen this

     

 05  before?

     

 06     A.   Yes, I have.

     

 07     Q.   And where have you seen this?

     

 08     A.   Through the EPA's environmental justice website.

     

 09     Q.   Is that a website that is available for public

     

 10  use?

     

 11     A.   Yes, it is.

     

 12     Q.   Have you visited and used the website?

     

 13     A.   Yes, I have.

     

 14     Q.   On more than one occasion?

     

 15     A.   Yes.

     

 16     Q.   And can you just tell us very generally, again,

     

 17  don't describe what's in it, the title of the document?

     

 18     A.   It's an overview of demographic indicators.

     

 19     Q.   And did you print this out from EPA's website?

     

 20     A.   Yes.

     

 21              MS. BRIMMER:  Your Honor, we move admission

     

 22  of Exhibit 5610.

     

 23              JUDGE NOBLE:  Is there an objection to 5610

     

 24  still?

     

 25              MR. BARTZ:  Yes, Your Honor.  And if I might
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 01  just take a couple of minutes, okay, and explain to you

     

 02  that objection and how it relates to the other exhibits

     

 03  because they're all tied together.  All right?

     

 04              JUDGE NOBLE:  So you're making a joint -- an

     

 05  objection about all of them all at the same time?

     

 06              MR. BARTZ:  Yes.  I presume when I'm done, I

     

 07  believe, good or bad, admitted or not, you'll appreciate

     

 08  we've dealt with these all together instead of

     

 09  piecemeal.

     

 10              So 5610 is objectionable because it defines

     

 11  some terms that are used on the second page of the

     

 12  more -- most objectionable documents, which are 5611,

     

 13  5613 and 5614, and those are the very same documents, in

     

 14  fact, 5611 is exactly the same document that Dr. Fanning

     

 15  talked about on Monday when she said, and I quote, "In

     

 16  fact, EPA is very, very careful to say don't use -- to

     

 17  say don't use this to say what's exactly happening in

     

 18  your neighborhood.  We do not validate the tool for

     

 19  that."

     

 20              And on the second page, which is what the

     

 21  definitions in 5610 refer to -- on the second page of

     

 22  5611, 5613 and 5614, the EPA says, and I'm quoting, "The

     

 23  EJSCREEN is a screening tool for predecisional use only.

     

 24  Users should keep in mind that the screening tools are

     

 25  subject to substantial uncertainty in their demographic
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 01  and environmental data, particularly when looking at

     

 02  small geographic areas."

     

 03              The demographic data that we've allowed in

     

 04  as 5612, and I'm glad to have the witness' experience

     

 05  and testimony about the demographics of the Fruit Valley

     

 06  neighborhood, have been useful.  Where they want to go

     

 07  next is to try to impart to the council environmental

     

 08  data which Dr. Fanning, as an expert witness, would not

     

 09  do and refused council's questions to ask them -- to

     

 10  help explain what was going on in those documents.  So

     

 11  my -- that's the first part of this.

     

 12              The second part is this is a fact witness.

     

 13  Every time Ms. Garcia's been referred to, she's been

     

 14  referred to as a fact witness, again, as late as last

     

 15  night, after they heard Dr. Fanning distance herself

     

 16  from the very documents that were in her testimony.  So

     

 17  if you refer to the evidence rules, 701 and 702 are very

     

 18  careful about opinion testimony of witnesses.  This does

     

 19  not meet the requirements of the opinion testimony for a

     

 20  fact witness in 701.  It's explicitly scientific data

     

 21  that Dr. Fanning herself understood and said, don't use

     

 22  it.

     

 23              And then lastly, if it's relevant, which we

     

 24  don't believe it is, it's highly prejudicial because

     

 25  nobody here can explain what it all means.  You had
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 01  Dr. Fanning, again, a very experienced toxicologist as

     

 02  presented by the opponents, who said, I can't tell you

     

 03  what those differences are.  That's prejudicial to have

     

 04  something in evidence that we can't draw any rational

     

 05  conclusions from.  Again, if this witness now says she

     

 06  can help us draw rational conclusions, she's a fact

     

 07  witness, and I appreciate the liberal approach to

     

 08  fact -- or expert witnesses, but we can't go there

     

 09  today.  We've already got an expert that they put

     

 10  forward that said this is stuff we shouldn't be using

     

 11  for the kind of analysis they now want to try to use it

     

 12  for.  So for all those reasons, these group of exhibits

     

 13  should not be allowed, Your Honor.

     

 14              JUDGE NOBLE:  Mr. Bartz, could you also

     

 15  address the APA statute about allowing evidence of even

     

 16  hearsay evidence, if -- and I'll quote the statute --

     

 17  it's the kind of evidence which reasonably prudent

     

 18  persons are accustomed to relying in the conduct of

     

 19  their affairs?  Could you address the argument about

     

 20  that?

     

 21              MR. BARTZ:  Yes, Your Honor.  This is not at

     

 22  all a hearsay objection.  It's a 701 series of

     

 23  objections and 400 series.  It's not at all about the

     

 24  fact you can get it off the website.  We don't deny it's

     

 25  available on the public website.  What we're saying is
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 01  it -- it intends to provide information which no one

     

 02  here can explain with any experience or knowledge what

     

 03  it means.

     

 04              JUDGE NOBLE:  I understand that.  But I --

     

 05  the statute says, including hearsay evidence, just

     

 06  speaking about all the body of evidence.

     

 07              MR. BARTZ:  I understand, Your Honor.  It's

     

 08  not -- I'm not making a hearsay objection.

     

 09              JUDGE NOBLE:  Yes, I understand.

     

 10              MR. BARTZ:  Accepting that it's hearsay,

     

 11  it's still not being proffered by a qualified witness,

     

 12  and it's also, based on Dr. Fanning's unchallenged

     

 13  testimony, not corrected by her counsel, not corrected

     

 14  by anyone else, this is stuff EPA says, don't use for

     

 15  small geographic areas.  And finally, I'll let you know,

     

 16  that 5614 is another geographic area in the city of

     

 17  Vancouver where it's -- I'm anticipating they're going

     

 18  to try to show how Fruit Valley is different under a

     

 19  variety of environmental indicators from that other

     

 20  neighborhood, and that's precisely the small geographic

     

 21  area comparisons that EPA says don't use.  Dr. Fanning,

     

 22  the toxicologist and presented as a public health person

     

 23  in her introduction said, don't use it.  So this council

     

 24  should not allow it to come in and certainly not

     

 25  proffered by a fact witness.
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 01              JUDGE NOBLE:  Thank you.  Ms. Brimmer?

     

 02              MS. BRIMMER:  Yes, that was a rather lengthy

     

 03  and vociferous speaking objection.

     

 04              MR. BARTZ:  Excuse me, Your Honor, I object

     

 05  to the characterization of my professional comments and

     

 06  my work.

     

 07              MS. BRIMMER:  I will try to respond, Your

     

 08  Honor.  So let me start with I think that the objection,

     

 09  at best, goes to weight.  And this council certainly --

     

 10  it's not like a jury trial.  Certainly this council can

     

 11  and, in fact, will weigh the testimony and determine

     

 12  what weight to give it, which is I think what EPA's

     

 13  comments on the website should be taken as, what is the

     

 14  weight to be accorded this testimony.

     

 15              I would also note that Ms. Garcia has

     

 16  demonstrated that she is, in fact, familiar with the

     

 17  demographics of the neighborhood and that she can, in

     

 18  fact, judge information concerning demographics, that

     

 19  she conducts demographic research as part of her regular

     

 20  job and as part of her volunteer responsibilities as an

     

 21  advocate and resident of the neighborhood.  She, unlike

     

 22  Dr. Fanning, is, in fact, intimately familiar with the

     

 23  neighborhood.

     

 24              Dr. Fanning's testimony, I think on this

     

 25  point, was mischaracterized.  She very honestly noted
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 01  that there was a weight issue and what EPA published the

     

 02  information for, but she also was not an expert in

     

 03  demographics and was not purporting to give that kind of

     

 04  expert opinion, and that is why she was very careful

     

 05  about the information she gave, not because she was

     

 06  making any comment at all about the validity of the

     

 07  exhibit.

     

 08              And finally, I would address, Your Honor,

     

 09  the fact that this is exactly the kind of information

     

 10  that someone in Ms. Garcia's position would regularly

     

 11  use and rely on with respect to trying to understand and

     

 12  form an understanding of the demographics of her

     

 13  neighborhood and the environmental justice implications,

     

 14  because environmental justice is very much relevant in

     

 15  this council's considerations, and this is some of the

     

 16  best information that is available on that and it is a

     

 17  publicly available website and I was going to have

     

 18  Ms. Garcia discuss how she came to these exhibits.  It

     

 19  would be a similar foundation to what I just laid for

     

 20  5610.  Thank you.

     

 21              MR. BARTZ:  Your Honor, it's important --

     

 22  one piece, please.  Counsel has just talked a lot about

     

 23  demographics.  And, again, the Port of Vancouver's not

     

 24  objecting to demographics.  Although we wish the Fruit

     

 25  Valley neighborhood was not a filed opponent to this
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 01  project, we're glad to have the Fruit Valley

     

 02  neighborhood here today to provide information about an

     

 03  important neighborhood rapport.  We don't challenge

     

 04  testimony about who lives there, what they look like,

     

 05  how they operate, the languages they speak, all of those

     

 06  things that are demographic data.

     

 07              What the party opponents want to do, though,

     

 08  is pages 1 and 2 of 3 -- 5611, 5613 and 5614, they want

     

 09  them precisely for the environmental data, not the

     

 10  demographic data.

     

 11              And secondly, counsel's just wrong, and I

     

 12  have the printout of the exchange between the counsel

     

 13  and Ms. Fanning on Monday.  It was not about

     

 14  demographics; it's not about weight.  The council asked

     

 15  specifically, how do you compare this environmental

     

 16  number from page 1 with the environmental number on

     

 17  page 2, not demographics.  And when asked, with that she

     

 18  said, you can't do that, don't do that, EPA says don't

     

 19  do that and I can't explain it to you.  She's an expert.

     

 20  This is a fact witness.  No matter how familiar she is

     

 21  intimately with the neighbors that she works for and

     

 22  services -- serves really well in the Fruit Valley

     

 23  neighborhood, it doesn't make her an expert about the

     

 24  environmental data, which is what this needs -- these

     

 25  screens in the numbered exhibits I've just given you,
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 01  '11, '12, '13 and '14, that's what they do.

     

 02              MS. BRIMMER:  Your Honor --

     

 03              JUDGE NOBLE:  Do you want to respond to

     

 04  that, please?

     

 05              MS. BRIMMER:  Yes, that's actually the first

     

 06  time I've heard that it's the environmental data that is

     

 07  the problem.  We are actually using this for the

     

 08  demographic data.

     

 09              If you want to rule that the council should

     

 10  disregard the environmental data, which is on the first

     

 11  page of some of these exhibits, we are perfectly fine

     

 12  with that.  This is the first time I've heard that

     

 13  precise objection.  We are offering this simply for the

     

 14  demographics, and we can't control what gets spit out of

     

 15  the EPA website.  We put in the whole document that

     

 16  comes out from that.  But we can, if the council wants

     

 17  to redact that, that's fine with me.

     

 18              JUDGE NOBLE:  All right.  Mr. Bartz, is the

     

 19  Port willing to agree to these exhibits if the

     

 20  environmental data is redacted?  That does seem to be

     

 21  the focus of your objection.

     

 22              MR. BARTZ:  No, Your Honor.  The reason is

     

 23  because what they do in the second page is they take the

     

 24  environmental data and compare it and mash it with the

     

 25  demographic data and come up with some conclusions.
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 01  That's why the EPA says, don't try to use this to figure

     

 02  out what's happening in the Fruit Valley neighborhood.

     

 03  We don't know it that well.

     

 04              So we've already got voluminous demographic

     

 05  data.  She's given it herself in her good testimony, and

     

 06  Exhibit 5612, if the council would take a look at it, is

     

 07  a very precise analysis of what the incomes are -- it's

     

 08  three pages of data about who speaks which languages,

     

 09  whether they own their home or rent their home.  It's

     

 10  precisely demographic data.  The other pages are a

     

 11  mashing of environmental data and some screening tool

     

 12  EPA uses for something that's not appropriate here.

     

 13              JUDGE NOBLE:  Do you have a response,

     

 14  Ms. Brimmer?

     

 15              MS. BRIMMER:  I have nothing further, Your

     

 16  Honor.  They don't want them in.  I don't know that I

     

 17  have any further response at this point in time.

     

 18              JUDGE NOBLE:  All right.  Normally I would

     

 19  feel that this is a matter of weight, but it appears

     

 20  that it's not going to be possible to read these

     

 21  exhibits in a way that eliminates the objected-to

     

 22  content.  I'm remembering the testimony that we heard

     

 23  from the expert, and I do remember the caution about

     

 24  using this environmental data.  And normally also, the

     

 25  APA is -- allows a liberal approach to the rules of
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 01  evidence about evidence presented in this type of

     

 02  hearing.  However, I am trying to make sure that the

     

 03  record is pristine in that regard.  And so I will not

     

 04  admit exhibits 5610, 5611, 5613 and 5614.  The objection

     

 05  is sustained.

     

 06              MS. BRIMMER:  Thank you, Your Honor.

     

 07  BY MS. BRIMMER:

     

 08     Q.   Ms. Garcia, let's turn to slide 5612 if you

     

 09  would, please.

     

 10              MS. BRIMMER:  Ms. Mastro, could we have that

     

 11  on the screen please.

     

 12              JUDGE NOBLE:  Let me just add one thing.

     

 13  I'm not ruling that this witness who has testified about

     

 14  her research is not going to be able to testify about

     

 15  demographic matters that she has developed a certain

     

 16  knowledge of.  Thank you.

     

 17              MS. BRIMMER:  Thank you, Your Honor.

     

 18  BY MS. BRIMMER:

     

 19     Q.   Ms. Garcia, have you seen Exhibit 5612 before?

     

 20     A.   Yes.

     

 21     Q.   And is this a product of some of your research

     

 22  on the EPA website?

     

 23     A.   Yes, it is.

     

 24     Q.   Can you describe -- let me back up.  And you

     

 25  printed out 5612?
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 01     A.   Yes.

     

 02     Q.   And you did the work associated with creating

     

 03  5612?

     

 04     A.   Yes, I did.

     

 05     Q.   Can you describe how you did that?  What did you

     

 06  do to create this document?

     

 07     A.   I went to the website and typed in the ZIP code,

     

 08  which is primarily Fruit Valley, and it brings you to a

     

 09  map with that ZIP code to that specific location, and

     

 10  then it has several dropdown bars, and you can enter the

     

 11  data that you need to pull up of the specific pages from

     

 12  that.

     

 13     Q.   Okay.  And on the dropdown, do you have an

     

 14  option to print various reports?

     

 15     A.   Yes.

     

 16     Q.   And is this EJSCREEN ACS Summary Report one of

     

 17  those options?

     

 18     A.   Yes.

     

 19     Q.   And I note near the top of the document, it

     

 20  says, ring, five-mile radius.  Do you see that?

     

 21     A.   .5 mile radius, yes.

     

 22     Q.   .5 mile.  I'm sorry, yes.  Can you tell us what

     

 23  that means relative to the data that's on this exhibit?

     

 24     A.   It's the half-mile radius that I have pinpointed

     

 25  for specific locations on there in detail.
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 01     Q.   Okay.  And you had pinpointed where in Fruit

     

 02  Valley?

     

 03     A.   The center of the neighborhood.

     

 04     Q.   So not particularly close to the port, not

     

 05  particularly far away?

     

 06     A.   No.  Pretty squarely in the center.

     

 07     Q.   Okay.  And then this is the information that the

     

 08  EPA website produces when you do that?

     

 09     A.   Yes.

     

 10     Q.   Did you alter this in any way?

     

 11     A.   No.

     

 12     Q.   And this produces information about things that

     

 13  we were just talking about, minority population, age of

     

 14  the population, income, correct?

     

 15     A.   Right.

     

 16     Q.   Does this information generally comport with

     

 17  what you use in your job for demographics for the

     

 18  neighborhood?

     

 19     A.   For the most part.  This one is a little bit

     

 20  more specific.  The other research areas that I have

     

 21  used are a little more general.  So this was a little

     

 22  bit more specific than most.

     

 23     Q.   Does it generally comport with your

     

 24  understanding of the neighborhood demographics from

     

 25  living there for 20 years?

�3762

                          BRIMMER / GARCIA

     

     

     

 01     A.   Yes, it does.

     

 02     Q.   What is your understanding of what environmental

     

 03  justice indicators are?

     

 04     A.   We use environmental and social justice

     

 05  indicators to define and determine what needs are in

     

 06  Fruit Valley for the people that we serve.  It's --

     

 07  generally, lower income populations tend to be -- tend

     

 08  to have the brunt of environmental and social injustice

     

 09  concerns placed upon them a bit more frequently than

     

 10  others.

     

 11     Q.   And how, then, do those bit more frequent -- I'm

     

 12  sorry, the term you used for the moment escapes me.  The

     

 13  more frequent environmental concerns, how does that

     

 14  relate to what's going on here with respect to the

     

 15  proposed Tesoro Savage terminal?

     

 16     A.   It relates specifically to things that are out

     

 17  of our control in Fruit Valley.  We already have a

     

 18  huge -- a huge dispersement of a lot of very bad things,

     

 19  and I know that in general life is not fair, but there

     

 20  comes a point where enough is enough and you can't just

     

 21  expect a certain population to continue bearing that

     

 22  brunt.  So an injustice, either environmentally or

     

 23  socially, just because a populous is oppressed, it

     

 24  shouldn't happen.  It does happen, but it shouldn't.

     

 25              MS. BRIMMER:  Ms. Mastro, I would like to

�3763

                          BRIMMER / GARCIA

     

     

     

 01  display Exhibit 3136 which is the map that the City of

     

 02  Vancouver put in the other day.  Is it possible to blow

     

 03  that up a little bit?

     

 04  BY MS. BRIMMER:

     

 05     Q.   Ms. Garcia, I'm showing you the map that has

     

 06  been admitted as Exhibit 3136.  Do you recognize this as

     

 07  a map of Vancouver?

     

 08     A.   Yes.

     

 09     Q.   Have you seen this map before?

     

 10     A.   Yes.

     

 11     Q.   And, again, can you show us generally on the map

     

 12  where the Fruit Valley neighborhood is.  If you have the

     

 13  pointer -- that's great.

     

 14     A.   It's right along in there.

     

 15     Q.   Thank you.  And do you know what the green --

     

 16  that green line represents on the map?  I'll help you

     

 17  out.  It goes along the river and branches.

     

 18     A.   That would be the railroad.

     

 19     Q.   And there's some tan areas around that railroad.

     

 20  Do you know what that represents?

     

 21     A.   Yes.

     

 22     Q.   What is that?

     

 23     A.   That's the half-mile radius.

     

 24     Q.   What's the significance of the half-mile radius?

     

 25     A.   The significance of the half-mile radius is
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 01  it's, I guess, technically considered the blast zone.

     

 02  It's if an incident were to occur, that is where most of

     

 03  the damage would happen, is within that one half-mile

     

 04  radius.

     

 05     Q.   And it looks like those overlap in the Fruit

     

 06  Valley neighborhood.  Is that your understanding?

     

 07     A.   Yes, they do.

     

 08     Q.   Is it your understanding that any impacts from a

     

 09  rail incident is confined to a half mile?

     

 10     A.   No.  I've heard that it's upwards of one mile.

     

 11     Q.   So that would double the size of the tan area?

     

 12     A.   Yes.

     

 13     Q.   Is this information of concern to the Fruit

     

 14  Valley Neighborhood Association?

     

 15     A.   Yes, it is.

     

 16     Q.   And why?

     

 17     A.   Because we do live -- a majority of the

     

 18  neighborhood is within a half a mile on either line, on

     

 19  either railroad line.

     

 20     Q.   I'm going to direct your attention to the Mosier

     

 21  train incident from early June.  And you're aware of the

     

 22  recent crude oil train derailment near Mosier?

     

 23     A.   Yes, I am.

     

 24     Q.   How are you aware?

     

 25     A.   Ironically, I was testifying that day at a -- at
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 01  an oil safety transportation hearing, and about an hour

     

 02  after I finished, word came in that there had been a

     

 03  derailment.  And because it was so close to home, the

     

 04  majority of us left and we went and continued monitoring

     

 05  it on the Internet and TVs.

     

 06     Q.   Were you ever at the site of the accident in

     

 07  Mosier?

     

 08     A.   Yes, I was.

     

 09     Q.   And you saw the accident site?

     

 10     A.   Yes, I did.

     

 11     Q.   When?

     

 12     A.   The very next day, Saturday, June 4th.

     

 13     Q.   What did you see?

     

 14     A.   I was in Hood River first.  They were holding a

     

 15  rally there for support for Mosier residents.  Hood

     

 16  River is just a few miles further west of Mosier.  There

     

 17  were several people, from city council to mayor to -- a

     

 18  lot of the local residents had come out and they were

     

 19  speaking and talking about what had happened and

     

 20  understanding that, yes, they got very, very lucky this

     

 21  time.  But they didn't really want to hear the luck

     

 22  part.

     

 23          I then went to Mosier and saw the derailment

     

 24  itself.  And it's quite different when you see a

     

 25  derailment in person than when you're watching it on TV,
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 01  the news helicopters are flying at a very safe distance.

     

 02  They don't get near it, so it just looks like a bunch of

     

 03  match boxes that have been strewn about by a child.

     

 04          When you're right next to it, it's very large

     

 05  and looming.  Several of the cars were absolutely

     

 06  unrecognizable.  They were just kind of silvery white.

     

 07  Some of them were just lying along the tracks intact,

     

 08  but lying in their own puddles of oil.  There's no

     

 09  descriptive for it.  We looked at it when they weren't

     

 10  flaming.  The fires had been completely put out.

     

 11          So to hear what the residents went through,

     

 12  that's exactly what we don't want in Fruit Valley.  That

     

 13  easily could have been the Fruit Valley neighborhood

     

 14  with homes far closer than what they were there.

     

 15     Q.   We've heard a lot of testimony about insurance

     

 16  and how the railroads and/or the project located here

     

 17  are investing or getting insurance to cover those kinds

     

 18  of accidents.  How, if at all, does that address Fruit

     

 19  Valley neighborhood's concerns?

     

 20     A.   It doesn't address our concerns.  As far back as

     

 21  you can look, cleanup is not possible.  They're still

     

 22  cleaning up spills from 25 and 30 years ago.  Beyond

     

 23  that, there is no single amount of money that can

     

 24  replace a human life.  The costs are not even close to

     

 25  comparable.  I don't know how you can validate putting a
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 01  price on grief.  I don't know how you can simply hand a

     

 02  check over to a family who doesn't have a mom or a dad

     

 03  with them anymore or their child or they've lost every

     

 04  single thing.  It's -- that's one of the greatest

     

 05  injustices of all.

     

 06          Speaking particularly to Fruit Valley, we are

     

 07  not expendable.  We are human beings and we deserve

     

 08  every single chance at life that everybody else does,

     

 09  regardless of where we are demographically, where we are

     

 10  socioeconomically, where we are race or ethnicity.  It

     

 11  doesn't matter.  There's no cost that can be placed on

     

 12  any single head of any single human life.

     

 13     Q.   In conclusion, is there anything further you

     

 14  would like to address to the council in your own or the

     

 15  neighborhood association's behalf?

     

 16     A.   Yes.  I, personally, have been doing this for

     

 17  over three years, from the moment that we found out

     

 18  about this project.  I have researched and studied and

     

 19  tried my hardest to look at the positives of this and to

     

 20  have as complete an understanding of the entire

     

 21  situation.  And it never equals out in my mind or in my

     

 22  heart.  My mind is saying that no amount of jobs and no

     

 23  amount of money that can be brought into the community

     

 24  can ever equal what we would be facing if there were an

     

 25  accident or an explosion, anything regarding any of the
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 01  facets of this project.  We are just tired of not having

     

 02  our --

     

 03     Q.   Take a minute.

     

 04     A.   I'm sorry.  We're tired of not being heard.  I

     

 05  would personally like to request that you hear every

     

 06  word that I am saying and that residents in Fruit Valley

     

 07  are trying to get across.  It's not easy to speak up.

     

 08  It's not easy to be bullied.  It's not easy to hear the

     

 09  things that we have to hear on a regular basis.  Sorry.

     

 10     Q.   You're okay.

     

 11     A.   We just want to be heard finally.  We want

     

 12  somebody to take our concerns into consideration very

     

 13  seriously and understand the ramifications that could

     

 14  and most likely would occur if this project were to go

     

 15  through and be complete.  We are not expendable.  You

     

 16  cannot take our lives from us.

     

 17              MS. BRIMMER:  Thank you, Ms. Garcia.  Have

     

 18  some water.  That's all I have, Your Honor.

     

 19              JUDGE NOBLE:  Cross-examination?

     

 20              MR. BARTZ:  You Honor, I know it's a little

     

 21  early, but would a break be in order?

     

 22              JUDGE NOBLE:  No.

     

 23                      CROSS-EXAMINATION

     

 24  BY MR. BARTZ:

     

 25     Q.   Ms. Garcia, are you all right?
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 01     A.   I'm fine, thank you.

     

 02     Q.   Thank you.  Good morning.  My name is Dave

     

 03  Bartz, a lawyer for the Port of Vancouver.  I've just

     

 04  got a few questions for you.

     

 05          We heard earlier from a representative of the

     

 06  city and a representative of the longshore union that

     

 07  their objection to the project was with the cargo, the

     

 08  crude oil.  Is that a fair way to summarize, your

     

 09  neighborhood's objection to this project is the crude

     

 10  oil?

     

 11     A.   Yes.

     

 12     Q.   Are you familiar --

     

 13              MR. BARTZ:  Ms. Mastro, if we could pull up

     

 14  Exhibit 1012 and kind of blow it up on that center part

     

 15  of the neighborhood that Ms. Garcia was able to show us.

     

 16  BY MR. BARTZ:

     

 17     Q.   I just want to get your local help on putting a

     

 18  couple of things on the map for the council.

     

 19              MR. BARTZ:  If we could take that right-hand

     

 20  section and put it -- blow it up a little bit more.

     

 21  There we go.

     

 22  BY MR. BARTZ:

     

 23     Q.   Ms. Garcia, you mentioned the tracks that

     

 24  separate the neighborhood.  That's what you mean by

     

 25  those tracks that are running from bottom and top of the
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 01  photograph; is that right?

     

 02     A.   Yes.

     

 03     Q.   That's -- and some people called that the BNSF

     

 04  north-south rail?

     

 05     A.   Yes.

     

 06     Q.   Or the BNSF yard?

     

 07     A.   Yes.

     

 08     Q.   Okay.  And then are you familiar with how the

     

 09  port's new rail entrance has moved farther to the south?

     

 10     A.   Yes.

     

 11     Q.   Okay.  It used to be the Hill Track.  Does that

     

 12  sound familiar?

     

 13     A.   Yes.

     

 14     Q.   And that was more northerly than the current

     

 15  River Place where the entrance is; is that right?

     

 16     A.   Yes.

     

 17     Q.   And that's further away from the neighborhood's

     

 18  homes, the entrance, right?

     

 19     A.   A little bit, yes.

     

 20     Q.   So then that -- you mentioned the day shelter.

     

 21  Have we blown it up enough so that you could point to

     

 22  that?  Could you show us where that day shelter was that

     

 23  you mentioned?

     

 24     A.   This right here.

     

 25     Q.   Thank you.
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 01              MR. BARTZ:  I don't have any other questions

     

 02  this morning.  Thank you, ma'am.

     

 03              JUDGE NOBLE:  Redirect?

     

 04              MS. BRIMMER:  Just one --

     

 05              MR. BARTZ:  Excuse me, Your Honor.

     

 06              JUDGE NOBLE:  I'm sorry, Mr. Johnson.

     

 07              MR. JOHNSON:  I don't have any questions,

     

 08  Your Honor.  Sorry.  Just for the record.

     

 09              JUDGE NOBLE:  You are not a potted plant.

     

 10              MR. JOHNSON:  I'm happy to be one.

     

 11              MS. BRIMMER:  Oh, my goodness, we all just

     

 12  showed our age.

     

 13              Redirect?

     

 14              JUDGE NOBLE:  Yes.

     

 15                    REDIRECT EXAMINATION

     

 16  BY MS. BRIMMER:

     

 17     Q.   Ms. Garcia, I just have one question related to

     

 18  the map.  The east-west rail that is shown on that

     

 19  picture, is that still being used?

     

 20     A.   I'm not sure what you're referring to.  I'm not

     

 21  seeing that.

     

 22     Q.   Maybe it's -- maybe we need to come down a

     

 23  little bit, but there is a rail that does go east-west

     

 24  in and out of the port, right?  Do you see the rail that

     

 25  comes in that's not their new line?
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 01     A.   I don't know.

     

 02     Q.   Okay.  Enough.  I won't ask any more.

     

 03              MS. BRIMMER:  Thank you.

     

 04              JUDGE NOBLE:  Ms. Garcia, it's time for

     

 05  council questions, but before the council asks you

     

 06  questions, I have a couple of questions for you, and

     

 07  that is you -- you have said that you have done

     

 08  considerable research on different aspects of your

     

 09  neighborhood relating to the physical harms that you are

     

 10  worried about.  I'd like you to be more specific about

     

 11  that.  What does your research show to be of concern

     

 12  with regard to those aspects that you have concern

     

 13  about?  You spoke only generally.

     

 14              THE WITNESS:  In going over the papers --

     

 15  the specific Tesoro Savage papers from the beginning and

     

 16  reading the charts for the toxic air emissions, any

     

 17  incidental or accidental concerns, that's mainly where

     

 18  I've pulled most of the information that I have

     

 19  researched from.

     

 20              JUDGE NOBLE:  Are you -- are you saying that

     

 21  your major concern has to do with emissions and air

     

 22  quality?

     

 23              THE WITNESS:  From the very beginning, yes.

     

 24              JUDGE NOBLE:  Is there any other concern

     

 25  that you have about the physical status of your
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 01  neighborhood?

     

 02              THE WITNESS:  The other two that I

     

 03  mentioned, which were the oil rail cars and the storage

     

 04  facilities.

     

 05              JUDGE NOBLE:  And what is your concern about

     

 06  the oil rail cars?

     

 07              THE WITNESS:  Any chance of derailment or

     

 08  once it's with -- once the oil rail cars are within the

     

 09  port, any coupling or any transfer, when they're

     

 10  transferring the oil from the cars to the storage

     

 11  facility to the shipping, any incident that would occur

     

 12  with the rail cars that way.

     

 13              JUDGE NOBLE:  What did your research show

     

 14  about the -- that caused you concern?

     

 15              THE WITNESS:  That there's -- there isn't a

     

 16  100 percent certainty of no accident, that there -- that

     

 17  there's no guarantee that it wouldn't happen.

     

 18              JUDGE NOBLE:  And how would that affect your

     

 19  neighborhood?

     

 20              THE WITNESS:  If there were an explosion, it

     

 21  would -- the initial explosion obviously would damage

     

 22  multiple houses.  It has the possibility of taking

     

 23  lives.  There's a Jail Work Center right there on the

     

 24  port's property that I -- they specifically mentioned in

     

 25  the latest papers from Tesoro, that I am not going to
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 01  quote verbatim because I can't do that, but they

     

 02  specifically mention the Jail Work Center and Fruit

     

 03  Valley neighborhood as having a higher risk of death.

     

 04              Then if there were an explosion, we would,

     

 05  from the smoke, get the toxins from that smoke as well

     

 06  would drift and settle over the neighborhood.

     

 07              JUDGE NOBLE:  Do your concerns result just

     

 08  from your general worry about things or from your

     

 09  research?

     

 10              THE WITNESS:  Both, and the addition of

     

 11  seeing -- having constant reminders by seeing accidents

     

 12  over and over and over again and seeing the facts that

     

 13  are coming up from those as well.

     

 14              JUDGE NOBLE:  All right.  Thank you,

     

 15  Ms. Garcia.

     

 16              Council questions?  Any to my left?

     

 17              Mr. Siemann?

     

 18              MR. SIEMANN:  Thank you for being here this

     

 19  morning.  In your -- early in your testimony, you

     

 20  mentioned that one of your concerns was that there

     

 21  wasn't any compromise on behalf of the proponents for

     

 22  this.  Can you tell me what kinds of compromises would

     

 23  be meaningful for you?

     

 24              THE WITNESS:  In the beginning, when one of

     

 25  our larger concerns was the emissions of toxins, we
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 01  talked about having something similar to a catalytic

     

 02  converter to scrub the air before -- to scrub it before

     

 03  those were released.  And we were told that the cost was

     

 04  prohibitive and that it wouldn't be necessary.  At this

     

 05  point, a compromise would be just to hear what we're

     

 06  saying.  We're -- we've tried continuously to speak with

     

 07  all of the parties and we get pushback.  We don't -- we

     

 08  kind of get a PR spiel.  We don't feel like we're being

     

 09  told the truth.

     

 10              In comparison to the things that we're

     

 11  seeing and reading, we feel like we're hearing a

     

 12  completely different story and there's no level of

     

 13  compromise that can be reached, then, if we're not

     

 14  getting full disclosure and transparency.

     

 15              JUDGE NOBLE:  Any other questions, to my

     

 16  left?

     

 17              My right?

     

 18              Mr. Shafer?

     

 19              MR. SHAFER:  Ms. Garcia, thank you very much

     

 20  for your testimony this morning.

     

 21              You spoke early in your testimony about this

     

 22  event in Texas, and my sincere apologizes to have to

     

 23  reference a horrific event, but could you elaborate more

     

 24  on that, just share with us information, facts that you

     

 25  know.  Where was it?  When was it?  Do you know
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 01  essentially the cause of that incident?  And in terms of

     

 02  the destruction, was that largely due by an initial

     

 03  explosion?  Was that followed by fire?  Just anything

     

 04  more that you can elaborate on that.  And then finally

     

 05  anything -- any direct similarities between that event

     

 06  and what you see as a potential here with this project

     

 07  in your neighborhood.

     

 08              THE WITNESS:  Sure.  The event was in the

     

 09  early 1940s in Texas City.  I don't want to speak to

     

 10  specifics because I don't know the exact cause for that,

     

 11  but the damage -- the majority of the damage was from

     

 12  the initial explosion, from my understanding.

     

 13              The similarities, there were 2 million

     

 14  barrels of oil stored in those storage tanks on their

     

 15  farm.  The number that would be stored here is very

     

 16  close at 2.16, if we have the full unit trains coming

     

 17  through that they are predicting or that they're

     

 18  classifying.  So the similarities are eerily there from

     

 19  the quantity to population around it.  The houses near

     

 20  Texas City were not nearly as close as what the majority

     

 21  of the houses are in the Fruit Valley neighborhood.  As

     

 22  I stated earlier, most of the houses are within one mile

     

 23  of that site.

     

 24              MR. SHAFER:  Thank you.

     

 25              JUDGE NOBLE:  Any other questions, to my
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 01  right?

     

 02              Mr. Stohr?

     

 03              MR. STOHR:  Thank you, Ms. Garcia.  You

     

 04  spoke earlier about limited access or exit points to the

     

 05  neighborhood.  Could you show me on the map where those

     

 06  exit points might be.  Sorry to make you go up to the

     

 07  map again.

     

 08              MS. BRIMMER:  Maybe we can blow -- I was

     

 09  going to say, can we blow up the map even more?  Is that

     

 10  possible?

     

 11              THE WITNESS:  No, it's --

     

 12              MS. BRIMMER:  How is that?

     

 13              THE WITNESS:  So there's Mill Plain

     

 14  crossing -- sorry.  Mill Plain crossing that crosses the

     

 15  railroad here, with Fruit Valley being over here.  And

     

 16  then there's another crossing at Fourth Plain Boulevard.

     

 17  And then I need to go up.  And there's the 39th Street

     

 18  crossing.  And then one more.

     

 19              MS. BRIMMER:  That's the end of the map.

     

 20              THE WITNESS:  Okay.  There's just one more,

     

 21  and it's just roughly right around there, and that's

     

 22  78th Street.

     

 23              MR. STOHR:  And those are exits that would

     

 24  be used if you were in an automobile, correct?

     

 25              THE WITNESS:  Yes.  And there is actually
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 01  one more.  It's kind of a back road.  It goes underneath

     

 02  the train bridge.  It's -- I don't know if it's on this

     

 03  map, but it runs right next to the new rail line that

     

 04  goes directly to the port.

     

 05              MR. STOHR:  That's great.  Thank you.

     

 06              JUDGE NOBLE:  Any other questions, to my

     

 07  right?  Any questions based on council questions?

     

 08  Mr. Bartz.

     

 09              MR. BARTZ:  Just one, Your Honor.

     

 10                     RECROSS-EXAMINATION

     

 11  BY MR. BARTZ:

     

 12     Q.   Ms. Garcia, that Texas City incident, was that a

     

 13  fertilizer plant or a crude oil facility; do you know?

     

 14     A.   Crude oil.

     

 15              MR. BARTZ:  Thank you.

     

 16              JUDGE NOBLE:  Ms. Brimmer?

     

 17              MS. BRIMMER:  I have nothing, Your Honor.

     

 18              JUDGE NOBLE:  Ms. Garcia, thank you so much

     

 19  for your testimony today.  You're excused as a witness.

     

 20              THE WITNESS:  Thank you.

     

 21              JUDGE NOBLE:  Do we have another witness?

     

 22              MS. CARTER:  Yes, Your Honor.  Your Honor,

     

 23  intervenors call Mr. Stuart Ellis.

     

 24              JUDGE NOBLE:  Mr. Ellis, would you raise

     

 25  your right hand, please.
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 01              (Witness sworn.)

     

 02              JUDGE NOBLE:  Thank you.  Please be seated.

     

 03                        STUART ELLIS,

     

 04                having been first duly sworn,

     

 05                    testified as follows:

     

 06                     DIRECT EXAMINATION

     

 07  BY MS. CARTER:

     

 08     Q.   Mr. Ellis, for those of us who have been here

     

 09  16 days we always start out with, keep it slow for the

     

 10  court reporter.  So, Mr. Ellis, please state your full

     

 11  name for the record, please.

     

 12     A.   My name is Stuart Ellis, spelled S-t-u-a-r-t,

     

 13  last name is E-l-l-i-s.

     

 14     Q.   Please summarize your education and training.

     

 15     A.   I have a bachelor's degree in fisheries science

     

 16  from Oregon State University.  I've been employed by the

     

 17  Columbia River Inter-Tribal Fish Commission for the past

     

 18  16 years.  Prior to that I worked for five years for the

     

 19  Northwest Indian Fisheries Commission, and before that I

     

 20  did a series of seasonal jobs doing research projects

     

 21  for Oregon Department of Fish and Wildlife.

     

 22              JUDGE NOBLE:  Mr. Ellis, you're already

     

 23  speaking too fast.

     

 24              THE WITNESS:  Sorry.

     

 25  BY MS. CARTER:
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 01     Q.   We all do it.  Mr. Ellis, you filed testimony in

     

 02  this case.  Do you still stand by your testimony?

     

 03     A.   Yes.

     

 04     Q.   Okay.  So can you briefly describe --

     

 05              JUDGE NOBLE:  Ms. Carter, could you identify

     

 06  yourself too for the court reporter.

     

 07              MS. CARTER:  Oh, I'm sorry.  I'm Julie

     

 08  Carter, attorney for Columbia River Inter-Tribal Fish

     

 09  Commission.

     

 10              JUDGE NOBLE:  Thanks.

     

 11              MS. CARTER:  I apologize.

     

 12  BY MS. CARTER:

     

 13     Q.   So Mr. Ellis, can you briefly describe the

     

 14  management of the Columbia Basin fishery.

     

 15     A.   Yes, I can.  The Columbia Basin mainstem

     

 16  fisheries are managed according to a court ordered

     

 17  agreement under the US v Oregon court case under a

     

 18  management plan for that agreement.  It's a ten-year

     

 19  management agreement that dictates abundance-based

     

 20  harvest rates and treaty and non-treaty sharing within

     

 21  the mainstem fisheries.

     

 22          Further, the tributary fisheries throughout the

     

 23  Columbia and up into Idaho are managed under -- by

     

 24  relevant tribal and non-treaty comanagers.  And then

     

 25  there's a number of stocks in the Columbia that have
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 01  impacts in various ocean fisheries, and those fisheries

     

 02  are managed under a variety of comanagement processes

     

 03  through the Pacific Fishery Management Council and

     

 04  Pacific Salmon Commission for fisheries clear up to

     

 05  Alaska that catch Columbia River fish.

     

 06     Q.   Thank you.  Give us some background on general

     

 07  trends of salmon and steelhead abundance in the Columbia

     

 08  in the recent years.

     

 09     A.   Yes.  Since -- there were some significant

     

 10  declines over time in Columbia Basin salmon runs, but

     

 11  since 2000, we have seen runs increase sometimes

     

 12  dramatically to runs that -- in the late '90s, we had

     

 13  runs of -- total runs, annual runs of around half a

     

 14  million fish, and runs since 2000, total salmon and

     

 15  steelhead returns, adult returns to the Columbia -- of

     

 16  the upriver stocks tested for above Bonneville Dam have

     

 17  been close to 2 million, and in 2014 there were

     

 18  almost -- it was over 2.4 million.

     

 19     Q.   So is there variability in these runs?

     

 20     A.   Yeah.  The salmon runs are cyclical.  They go up

     

 21  and down, but gradually the -- a lot of these runs have

     

 22  been doing better and better as the region, the

     

 23  ratepayers, the Bonneville Power Administration and US

     

 24  taxpayers have invested heavily in salmon recovery

     

 25  efforts that have helped rebuild these runs.
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 01     Q.   So do you -- please.

     

 02     A.   I might add that we do have a number of very

     

 03  weak runs in the basin.  Most of the weak runs are at

     

 04  least stable and some of the weak runs are actually

     

 05  increasing as well.  But some are very, very small

     

 06  still.

     

 07     Q.   So do you have numbers pertaining to different

     

 08  populations of fish?

     

 09     A.   Yes.  So the salmon/steelhead runs are dealt

     

 10  with in a -- by both species and stocks within species.

     

 11  For Chinook salmon, we generally refer to them in three

     

 12  different stocks of fish, overall stocks, the spring

     

 13  Chinook, summer Chinook and fall Chinook.  Spring

     

 14  Chinook runs are comprised of a variety of fish that

     

 15  spawn throughout the basin, both above and below

     

 16  Bonneville Dam.  Their upriver run sizes, the run sizes

     

 17  for fish growing above Bonneville, have averaged close

     

 18  to 200,000 fish, a little less in the past ten years.

     

 19          The summer Chinook runs are generally going far

     

 20  up river, most of them go up in the upper Columbia and

     

 21  those runs have been smaller at -- they average around

     

 22  70,000 fish per year.

     

 23          Fall Chinook runs are quite large.  We've had --

     

 24  in the past ten years, we've had just for the -- just

     

 25  the upper river fall Chinook has averaged over 600,000
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 01  fish, and we've had some record runs in recent years.

     

 02          Sockeye have also been doing very well, except

     

 03  for the Snake River Sockeye.  The Sockeye runs have

     

 04  averaged close to 300,000 fish in recent years, adult

     

 05  returns, and steelhead also around 300,000.  Coho,

     

 06  upriver coho, a smaller run of about 120,000.  And then

     

 07  there's very small runs of chum in the Columbia as well.

     

 08     Q.   So can you explain, do salmon spawn in the

     

 09  mainstem of the Columbia?

     

 10     A.   Yes, salmon do.  There's a fairly substantial

     

 11  spawning population of fall Chinook and some chum right

     

 12  below Bonneville Dam along the shore and along some of

     

 13  the islands right below Bonneville.  There's also been

     

 14  documented Chinook salmon spawning in the area just

     

 15  downstream from the John Day Dam.  And so those would be

     

 16  the primary mainstem spawning areas.  It's possible that

     

 17  there is a little bit of spawning around some of the

     

 18  mouths of the lower river tributaries, but probably not

     

 19  much spawning in the end part of the river down below

     

 20  there.

     

 21              MS. CARTER:  So Ms. Mastro, if we could pull

     

 22  up Exhibit 5214, please.

     

 23  BY MS. CARTER:

     

 24     Q.   Mr. Ellis, are you familiar with this chart?

     

 25     A.   Yes.  This is a chart on water travel timing.
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 01  It was prepared by Mr. David Benner, with the Fish

     

 02  Passage Center.  The Fish Passage Center is a publicly

     

 03  funded organization that deals with data management, and

     

 04  they assist with the research on different issues in the

     

 05  Columbia Basin.  And the Fish Passage Center and their

     

 06  staff are heavily relied on by virtually all of the

     

 07  agencies managing fisheries in the Columbia and

     

 08  considered very good work.

     

 09     Q.   So you regularly -- regularly use this

     

 10  information in your job?

     

 11     A.   I do, yeah.  We use these types of data, as well

     

 12  as a number of other data sources that the Fish Passage

     

 13  Center helps coordinate and maintain.

     

 14     Q.   So before I ask my next question, I'm going to

     

 15  ask a general.  What is a smolt, if you can give a

     

 16  definition of that?

     

 17     A.   Smolts are defined as fish that are ready to

     

 18  leave their -- the streams where they were born and

     

 19  begin their migration to the ocean.

     

 20     Q.   Thank you.

     

 21     A.   And they're considered smolts throughout their

     

 22  migration until they enter the saltwater.

     

 23     Q.   So what are the total number of smolts in the

     

 24  Columbia River?

     

 25     A.   That's a little bit of a challenging question,
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 01  but I'll start with the hatchery smolts, because we have

     

 02  the best information on the hatchery smolts.  So for

     

 03  upriver -- and, again, these are programs upstream from

     

 04  the Bonneville hatchery and on upstream.  We release

     

 05  about -- the planned releases are about 95 million

     

 06  smolts per year.  Lower river hatchery programs,

     

 07  including the Willamette River, release smaller numbers

     

 08  of fish, but in recent years those have averaged around

     

 09  54 to 55 million per year.

     

 10          And we don't have great numbers on the wild

     

 11  smolts because it's -- they're very challenging to

     

 12  figure out exactly how many of them there are, but

     

 13  undoubtedly wild smolts number in the millions of

     

 14  year -- in the millions of fish per year.

     

 15          There is, of course, some level of mortality as

     

 16  the smolts move downstream through the hydrosystem and

     

 17  things, but still, the National Marine Fishery Service

     

 18  did an estimate just back in 2014 where they made an

     

 19  estimate of about 155 million smolts that successfully

     

 20  reached it to Tongue Point, which is down just a few

     

 21  miles up from Astoria.  So it's a significant number of

     

 22  fish that are able to out-migrate from the Columbia each

     

 23  year and its tributaries.

     

 24          Most of the hatchery smolts are released from

     

 25  hatcheries during a time frame of March through June.
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 01  Some releases are earlier or later.  Most of the fish

     

 02  begin their migration downstream at that time.  That's

     

 03  typically about the time that we think most wild smolts

     

 04  are beginning their migration, but -- and then the bulk

     

 05  of the migration out toward the ocean is in the spring

     

 06  and early summer and into the -- it kind of dies down

     

 07  toward the end of the summer, but there are actually

     

 08  smolts in the river basically year round.  Not -- some

     

 09  fish will actually hold over at various points in the

     

 10  mainstem and finish their migration outward the

     

 11  following year.  And so there's a variety of life

     

 12  histories involved and not all the fish are always doing

     

 13  the same thing, which, of course, makes them challenging

     

 14  to count as well.

     

 15     Q.   So is it safe to say that the numbers of smolts

     

 16  changes by season?

     

 17     A.   Yes, that would be correct.

     

 18     Q.   Is there different numbers in the fall?

     

 19     A.   Much smaller numbers in the fall.  The more

     

 20  successful life history strategies are to enter the

     

 21  ocean in the summer when it's more productive, but

     

 22  you'll have smolts that are holding over and continuing

     

 23  to rear in the fall, but there won't be quite as many of

     

 24  them.

     

 25              JUDGE NOBLE:  Mr. Ellis, sorry to interrupt
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 01  again.  But your voice is dropping off at the end of

     

 02  your sentences and you're speeding up.

     

 03              THE WITNESS:  All right.

     

 04  BY MS. CARTER:

     

 05     Q.   So moving to -- a little bit different.  Can you

     

 06  explain the fishery sectors in the Columbia River?

     

 07     A.   Yes.  There's a variety of what we term fishery

     

 08  sectors, which are different groups of people fishing

     

 09  for different kinds of purposes.  I'll start with the

     

 10  non-treaty fisheries.  There is a -- still a fairly

     

 11  substantial non-Indian commercial fishery that occurs in

     

 12  the area from Bonneville Dam down to the -- or Beacon

     

 13  Rock down to the Columbia River mouth.

     

 14          There are substantial non-Indian recreational

     

 15  fisheries that occur throughout the mainstem and almost

     

 16  all tributaries for a variety of species, fisheries

     

 17  managed by all three states.  There are also some

     

 18  fisheries that are subsistence fisheries by what we call

     

 19  non-treaty tribes in some of the upper Columbia areas.

     

 20          Then for the treaty fisheries, the fisheries

     

 21  managed by the four tribes with treaty fishing rights,

     

 22  we also divide the fisheries into different sectors.

     

 23  I'll start with the fisheries sector that the tribes

     

 24  regard as kind of their most important fisheries, which

     

 25  are their ceremonial fisheries.  These are fisheries
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 01  that primarily occur in the spring.  They're typically

     

 02  managed with permits and they send crews out to fish

     

 03  targeting the spring Chinook but catching other species

     

 04  as well.  And these fish are used for a variety of

     

 05  ceremonial and sometimes subsistence purposes.

     

 06          None of these -- these fish are not allowed to

     

 07  be sold and they're all -- they're all utilized by the

     

 08  tribes, and each tribe runs their own spring ceremonial

     

 09  fisheries directly.

     

 10          And then they -- we further divide our fisheries

     

 11  sectors into two other primary sectors, which one is our

     

 12  platform and hook and line fishery.  This is a -- we

     

 13  group platform gear and hook and line gear just together

     

 14  just because they're regulated similarly.  But the

     

 15  platform fishery is really a historic fishery that's

     

 16  done -- they build wooden platforms along the river.

     

 17  This is a fishery that some of you may have seen

     

 18  photographs from Celilo Falls, the most famous ones

     

 19  where people build platforms out over rapids and falls.

     

 20  There is still some platform fishing in tributaries like

     

 21  that, but this is where it evolves, from the Columbia.

     

 22  And they fish large nets called hoop nets, or sometimes

     

 23  dip nets, that are lowered into the water and a bag-like

     

 24  net is attached to this hoop and it's rigged so that the

     

 25  fish swim into the bag and get tangled up in there and
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 01  then they haul the whole thing out and get the fish out.

     

 02  So that's our platform fishery.

     

 03          And then along with that, some fishers fish with

     

 04  hook and line gear, using the same sorts of rod and reel

     

 05  gear that recreational fishers would use.  This platform

     

 06  hook and line fishery can be -- it's often a subsistence

     

 07  fishery, but it can be utilized for commercial purposes

     

 08  as well.

     

 09          And then the final sector, which actually is our

     

 10  largest sector in terms of the number of fish caught, is

     

 11  our gillnet fishery, which uses two types of gillnets.

     

 12  One is called a set gillnet, where nets are anchored

     

 13  either to shore or to buoys out on the river and the

     

 14  nets stay stationary, or roughly stationary, during a

     

 15  fishing period and the fishers come and check the nets

     

 16  and get the fish out of the nets, but reset the nets in

     

 17  the same spot so the nets kind of stay out in the water

     

 18  for a certain period of time.

     

 19          And then associated with that, we also have a

     

 20  drift net fishery which utilizes similar gillnets, but

     

 21  the nets are floated down the river with a boat and they

     

 22  float for sometimes a mile, sometimes more, and then

     

 23  retrieve the net with the fish and then go back upstream

     

 24  and do that again.

     

 25          But the set gillnet fishery is our largest
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 01  fishery in terms of number of participants and catch and

     

 02  is primarily used for commercial purposes.  We also have

     

 03  a small sturgeon fishery that can use gillnets or

     

 04  longline gear, setline gear.  So those are our fishery

     

 05  sectors.

     

 06     Q.   Thank you.  I'm going to take a step back, look

     

 07  at definitions, because you threw a lot of term of art

     

 08  out there.  So who are the non-treaty tribes and the

     

 09  treaty tribes, because I don't think we introduced

     

 10  those?

     

 11     A.   So the -- there is the Colville tribes and the

     

 12  Shoshone-Bannock tribes.  So the Colville tribes are in

     

 13  the upper Columbia up in Washington and the

     

 14  Shoshone-Bannock tribes are way out in Eastern Idaho,

     

 15  are both considered non-treaty tribes in that the --

     

 16  that they did not sign the same type of treaties that

     

 17  our four tribes, the Warm Springs, Nez Perce, the

     

 18  Umatilla, and the Yakama Nation signed with the federal

     

 19  government.  So their fishing rights are -- well, I'm

     

 20  not an attorney, but they don't -- they don't have the

     

 21  same -- the same rights to fish as our tribes do, and so

     

 22  they typically have separate, smaller arrangements with

     

 23  the states and federal government to get fish but don't

     

 24  have the same rights to the fish.

     

 25     Q.   And then you mentioned other non-treaty
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 01  fisheries.  Who would that be?

     

 02     A.   Yeah.  And we typically count the non-treaty

     

 03  tribal catch as part of the non-treaty catch.

     

 04     Q.   Great.  Thank you.  Describe the amount of

     

 05  fishing effort in the tribal fisheries.

     

 06     A.   So we've -- for our platform hook and line

     

 07  fishery, we did a survey just back in 2014 where we came

     

 08  up with a count of right about 400 fishing platforms

     

 09  between Bonneville and McNary dams.  The vast majority

     

 10  of them are between Bonneville and the John Day dams.

     

 11  Not all of these platforms are fished all the time, but

     

 12  most of them we think are fished at least part of the

     

 13  year, and many are fished on a very regular basis.

     

 14          And then for our gillnet fisheries, the effort

     

 15  varies by season with our -- when we do spring

     

 16  commercial fishing, we have had average net counts of --

     

 17  for the set nets of about an average of around 300 or

     

 18  so, with peak counts in the spring being over 400.  And

     

 19  in the summer, it's a real similar level, about 300 with

     

 20  a peak going over 400 nets.

     

 21          In the fall, however, fisheries are much larger

     

 22  and our average net counts in the past ten years or so

     

 23  have -- you know, weekly fishing period.  These are all

     

 24  weekly counts -- have been -- they've averaged around

     

 25  500 fishing nets, the set nets, and with our peak net
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 01  counts in many of the weeks in the peak of the fall run

     

 02  have gone over 750 nets.

     

 03     Q.   So how are the fishers organized when they

     

 04  connect this fishery?

     

 05     A.   So our fishers -- the tribal fishers tend to

     

 06  fish in crews, which are typically comprised of family

     

 07  members, but not always.  Sometimes more distant

     

 08  associations.  But there's typically a crew chief that

     

 09  will often own the boat or sometimes boats and own most

     

 10  of the gear.  This might be a father or an uncle in a

     

 11  family.  And then there are various crew members that

     

 12  fish with them.  And these crews, they vary in size from

     

 13  just a couple of people to, oh, probably -- you know,

     

 14  you might have big crews of ten or more people.  They're

     

 15  organized like that.

     

 16          They -- I can get into a little bit of the -- of

     

 17  how their fishing activity is -- well, it's a very

     

 18  place-oriented fishery.  Our fishers, they typically

     

 19  fish in sites that their relatives or their families

     

 20  have controlled for sometimes generations.  They

     

 21  sometimes register these sites with their tribes.  These

     

 22  sites give them a level of exclusivity to different

     

 23  fishing areas, and they -- they're treated almost like

     

 24  property rights.

     

 25          So these sites -- some fishers have several
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 01  sites, some fishers have very few sites.  There are at

     

 02  least a few productive sites.  Not all fishing sites are

     

 03  equally as productive.  Some just simply because of the

     

 04  layout of the river are much more productive in terms of

     

 05  catching fish.  And so the -- and because of this

     

 06  place-oriented aspect of this, fishers, if they were to

     

 07  lose access to a site, they would not necessarily have

     

 08  access to other equally productive sites, or in some

     

 09  cases they might not have access to any other fishing

     

 10  sites at all.

     

 11          So our tribes, they -- historically the tribes

     

 12  have fished up and down the Columbia River over wide

     

 13  expansive areas; but individual tribal families and

     

 14  groups often have only fished within certain areas.  And

     

 15  so our tribes -- for instance, our tribes have never

     

 16  given up their claim to rights to fish throughout what

     

 17  are termed their usual and accustomed fishing areas,

     

 18  which our tribes claim is a very large part of the

     

 19  basin.  And this is a much larger area than our tribes'

     

 20  currently -- currently authorized fisheries in, but it

     

 21  really makes it so that individual fishers are

     

 22  definitely very geographically oriented to certain

     

 23  fishing places along the river.

     

 24     Q.   Thank you.  So tell me about commercial

     

 25  marketing of salmon.
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 01     A.   Our tribes have invested very heavily in making

     

 02  efforts to increase the marketability and the economic

     

 03  value of our commercial catch.  When I first started

     

 04  working for the Columbia River Inter-Tribal Fish

     

 05  Commission, in the fall season, fish being sold to

     

 06  wholesale buyers were -- in a good year, fish prices

     

 07  started out for what we call bright Chinook salmon,

     

 08  which are the highest grade of fish, at maybe like

     

 09  60 cents a pound and would drop to 30 cents a pound.

     

 10          For some of the other species, prices were

     

 11  sometimes down around a nickel a pound for a fish being

     

 12  sold to wholesale dealers.  But our tribes, through a

     

 13  series of efforts of both training fishers to -- our

     

 14  fishers often undergo what we call HACCP training, which

     

 15  is -- it's a federal -- it's spelled H-C-C-P and --

     

 16  H-A-C-C-P, excuse me.  And it's an acronym that is

     

 17  basically a -- teaches federal food sanitation and

     

 18  handling guidelines that has helped our tribes take

     

 19  better care of their catch.  We've spent a lot of time

     

 20  courting various wholesale fish dealers, processors,

     

 21  retailers to try and get them more interested in our

     

 22  catch.  We've made efforts to help our tribes find ways

     

 23  to upgrade their equipment and their skills, and our

     

 24  tribes are doing a much better job at taking care of

     

 25  their catch.  Ice is much more readily available now
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 01  than it was a while back.  And as a response to all of

     

 02  these efforts, prices paid by wholesale fish dealers

     

 03  have gone way up to sometimes over $5 a pound in the

     

 04  spring.  Actually this -- this spring, in the very late

     

 05  spring, we had a couple of wholesale dealers that paid

     

 06  between like 7 and $9 a pound for a while for spring

     

 07  Chinook.  So those are very high prices.  Fall Chinook

     

 08  salmon typically are going -- and the prices start out

     

 09  in the $3 range, those kind of numbers.  So these are

     

 10  huge increases.

     

 11          And we also have a number of tribes that sell

     

 12  fish direct to the public.  This is a little bit unique

     

 13  up here in the Puget Sound area, selling fish direct to

     

 14  the public doesn't occur at nearly as high a level among

     

 15  tribal fisheries as it does on the Columbia.  In some

     

 16  cases maybe as much as like 15 percent of our commercial

     

 17  catch is sold direct to the public, and these prices can

     

 18  be -- can be much higher.  It is my understanding that

     

 19  right now many fisheries are asking and getting prices

     

 20  that may range between 7 and sometimes more than $10 a

     

 21  pound for fish being sold direct to the public.

     

 22          This fishery -- the direct-to-the-public sales

     

 23  are harder to track.  When fish are sold to wholesale

     

 24  fish dealers, there was a paper trail on those fish

     

 25  called a fish ticket, which is basically a receipt that
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 01  both the buyer -- the fish buyer and the fisher sell to

     

 02  track the sales.  But we don't -- we're not able to

     

 03  maintain quite the same recordkeeping on the

     

 04  direct-to-public sales, and so we don't -- we don't have

     

 05  super good information on the exact monetary value of

     

 06  those sales or exactly how much it is, other than

     

 07  it's -- we have certainty that it's quite substantial.

     

 08              JUDGE NOBLE:  Ms. Carter -- I'm sorry,

     

 09  Mr. Ellis, were you finished with your answer?

     

 10              THE WITNESS:  Yeah.

     

 11              JUDGE NOBLE:  I think we need to take a

     

 12  break, and so I'm sorry to interrupt the direct

     

 13  testimony here, but it is well past time for the normal

     

 14  break and so, Mr. Ellis, excuse us for interrupting your

     

 15  testimony.

     

 16              THE WITNESS:  That's fine.

     

 17              JUDGE NOBLE:  We'll be back in 15 minutes at

     

 18  10:55.  Thank you.  We're off the record.

     

 19              (Recess taken from 10:41 a.m. to 10:59 a.m.)

     

 20              JUDGE NOBLE:  We're ready to go back on the

     

 21  record.  Ms. Carter?

     

 22  BY MS. CARTER:

     

 23     Q.   So we're going to return back to the commercial

     

 24  fisheries on the Columbia River.  What other species do

     

 25  tribes fish for?
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 01     A.   So besides salmon and steelhead, the tribes also

     

 02  have subsistence fisheries for both lamprey and smelt.

     

 03  And these fisheries -- well, lamprey fisheries

     

 04  historically used to occur throughout tributaries and

     

 05  falls throughout the basin.  Lamprey populations are

     

 06  quite depressed.  Most lamprey fishing currently occurs

     

 07  at Willamette Falls, and there's a little bit that

     

 08  occurs at places like -- in the Deschutes River.  Smelt

     

 09  fishing, also done for subsistence occurs primarily in

     

 10  the Cowlitz River, and occasionally when the smelt

     

 11  returns to the Sandy -- smelt returns, smelt occurs in

     

 12  the Sandy as well.

     

 13          Additionally, the tribes have commercial fishing

     

 14  for both shad, which are a very abundant non-native

     

 15  fish, and also commercial fisheries for sturgeon which,

     

 16  of course, are a native fish.  Our sturgeon fisheries

     

 17  are fairly small compared to salmon fisheries.  Most

     

 18  sturgeon fishing is done in the wintertime and -- but

     

 19  occasionally sturgeon fishing can be done throughout

     

 20  other times of the year.  Salmon -- excuse me, sturgeon

     

 21  have -- they've got generally stable populations

     

 22  upstream of Bonneville, but they're pretty small and

     

 23  they do fluctuate.  Sturgeon spawning occurs in the

     

 24  mainstem down below the dams, primarily, in the tail

     

 25  races of the dams, and sturgeon -- successful sturgeon

�3798

                           CARTER / ELLIS

     

     

     

 01  spawning is very limited by the proper flow and

     

 02  temperature conditions for the eggs to survive.  And so

     

 03  while our sturgeon populations are depressed, it's a

     

 04  fairly lucrative fishery in that they get pretty good

     

 05  prices and the fish, of course, grow quite large.  And

     

 06  so it's a pretty important fishery, especially in our --

     

 07  in the wintertime, when sometimes there's not a lot of

     

 08  other economic activity for tribal members to make money

     

 09  at.

     

 10     Q.   So you referenced "flow."  How familiar are you

     

 11  with physical conditions along the Columbia River?

     

 12     A.   So both from managing data and dealing with data

     

 13  like the exhibits shown, but then I also -- I've done a

     

 14  number of -- I've done probably -- well, well over 100

     

 15  low-elevation flights over the Columbia River counting

     

 16  fishing nets.  And it's one of the regular aspects of my

     

 17  job.  So I'm quite familiar with how the river looks

     

 18  from an altitude of around 800 to about 1500 feet above

     

 19  the water.

     

 20     Q.   So can you describe some of the factors that

     

 21  affect how tribal fishers carry out their fishing, like

     

 22  factors that affect their success in fishing.

     

 23     A.   Yes.  So the tribal fishers face a number of

     

 24  challenges, everything from very cold water in the

     

 25  winter to changes in pool elevation, changes in flow,
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 01  the aquatic vegetation, the weather and wind.  There can

     

 02  be high winds and -- and even in recent years, crowding

     

 03  has become a challenge to fishers with the number of

     

 04  wind surfers that we have out on the river and other

     

 05  recreational people doing things on the river, but

     

 06  people come all -- from all over the world to wind surf

     

 07  in the high winds and waves of the Columbia River up in

     

 08  the Columbia River Gorge, and it does complicate some of

     

 09  our tribes' fishing activities with the number of people

     

 10  that are out sharing the river with them.

     

 11     Q.   So we're going to take a little step back

     

 12  because this chart that we have up here, can you

     

 13  describe -- can you talk about this chart?

     

 14     A.   Yeah.  So the significance of this chart really

     

 15  primarily has to do with smolts and the smolts'

     

 16  survival.  It's quite well documented that salmon smolts

     

 17  from upriver have a much higher survival at higher

     

 18  flows, which also have faster travel times.  So if -- in

     

 19  this chart you'll notice up in the top section that as

     

 20  the flows increase, what we call the water transport

     

 21  time, which is basically the -- if you take an

     

 22  imaginary, you know, random average particle of water

     

 23  and followed it downstream, how long would it take to

     

 24  get from point A to point B.  And as flows go up, that

     

 25  speeds up.  The travel time's reduced and that is
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 01  strongly associated with better smolts survival.

     

 02          So the one aspect of this thing that's I

     

 03  think -- well, there are a couple aspects with this that

     

 04  are of relevance to this hearing, are simply that

     

 05  with most of the larger majority of the smolts coming in

     

 06  the spring or summer, that tends to be higher flows.  We

     

 07  get flows up at McNary sometimes in the spring of

     

 08  400,000 CFS.  Our tribes have made a lot of efforts to

     

 09  get the river managed according to what we call a more

     

 10  natural hydrograph, which means you have high spring

     

 11  flows with lower summer and fall flows, more like

     

 12  historic conditions, which is better for fish survival.

     

 13  But it complicates assessing how many smolts might be

     

 14  exposed to an event like an oil spill, just because,

     

 15  depending on the time of the year and the location,

     

 16  they'll -- the smolts will be in the river in a certain

     

 17  reach for different times, depending on the flow and

     

 18  where you are in the river, and, you know, the smolts

     

 19  will be migrating downstream.  Smolts are generally

     

 20  believed to migrate at generally the same speed as the

     

 21  water is moving.  They migrate fairly passively.  That's

     

 22  not, you know, always the case, but that's typically how

     

 23  they are migrating.

     

 24          And so, you know, if there were a spill,

     

 25  figuring out exactly how many smolts might be affected
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 01  is kind of complex.  At certain times we have very high

     

 02  numbers of smolts in the river.  The Fish Passage Center

     

 03  that prepared these data also made some estimates that

     

 04  at Bonneville Dam during the peak smolt out-migration,

     

 05  we can see anywhere from six to pretty close to 14 and a

     

 06  half, almost 15 million smolts in a five-day period.  It

     

 07  averages something around 9 million smolts per day.  But

     

 08  of course that's variable.  That's kind of in the month

     

 09  of April and May when there's really a lot of smolts

     

 10  going through.  So all of those factors will greatly

     

 11  complicate assessing what numbers of fish might be in

     

 12  the river if there were a spill at some certain time and

     

 13  some certain place.

     

 14     Q.   You used the term "migrating passively."  Can

     

 15  you elaborate on that?

     

 16     A.   So they -- they're basically, you know, swimming

     

 17  enough to, you know, maintain stability.  Sometimes

     

 18  smolts actually even will face upstream and migrate

     

 19  backwards.  They're not -- they're not just swimming

     

 20  aggressively in a downstream direction trying to get to

     

 21  the ocean.  They tend to float and just kind of go along

     

 22  with the current, to a large degree.  There's variation

     

 23  in that, of course, but that's basically kind of how

     

 24  they do it.

     

 25     Q.   So likewise, on the flow, can you talk about
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 01  fluctuation of reservoir levels?

     

 02     A.   Yeah.  So the federal hydropower projects are

     

 03  managed for a mixture of flood control and power

     

 04  production and transportation.  And so all of those

     

 05  factors together means that the Columbia River is a very

     

 06  actively managed river.  The Corps of Engineers has

     

 07  basic standards in place which they use to manage

     

 08  things.  It varies by place.  The Bonneville reservoir

     

 09  has an average fluctuation reservoir level that goes up

     

 10  and down as much as seven feet.  The Dalles reservoir is

     

 11  a little smaller criteria, it's around five feet

     

 12  average.  And then it's -- it's higher than that in the

     

 13  John Day reservoir, that they can have even larger

     

 14  fluctuations.  In fact, overall for them -- even within

     

 15  the criteria which the corps uses to manage things, they

     

 16  can change these reservoirs up to anywhere from 12 to

     

 17  almost 20 feet in elevation change.  And they can

     

 18  actually change the -- change the reservoir levels

     

 19  fairly quickly.  You can see changes in reservoirs where

     

 20  the water can go up and down several feet in a day

     

 21  easily.  And these happen throughout the years,

     

 22  throughout the -- during different days of the week and

     

 23  then during different times of the years.

     

 24          And it's quite apparent because, as I mentioned,

     

 25  I fly over the river quite often and since a lot of the
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 01  river is riprapped along the reservoir, so there's, you

     

 02  know, big rocks and cobble and things along the edge of

     

 03  the railroad tracks and freeways, you can actually see

     

 04  water marks going up and down so you can tell which way

     

 05  in effect the tide is going during that period.  So it's

     

 06  quite apparent.  And that has the effect -- I mentioned

     

 07  that many of the tribal nets are anchored to points out

     

 08  on the river.  And if the reservoir makes a sudden and

     

 09  large change in elevation, nets could even break free or

     

 10  move around so they're not fishing as well.

     

 11     Q.   So would you say it's similar to an ocean tide?

     

 12     A.   It can have the appearance much like an ocean

     

 13  tide.

     

 14     Q.   So switching a little bit, can you describe

     

 15  issues with wind?

     

 16     A.   So wind is also a significant factor that

     

 17  affects fishing.  Most fishers -- well, at least from

     

 18  what fishers tell me, they tend to like a little bit of

     

 19  wind.  It actually helps them catch fish.  For whatever

     

 20  reason it makes fishing a little better.  But the winds

     

 21  can be quite high.

     

 22          The organization I work for, we employ a

     

 23  hydrologist/meteorologist who -- he monitors winds.  He

     

 24  sends out e-mails to an e-mail list of fishers to warn

     

 25  them of -- if it's going to be windy.  He provided me
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 01  with some data compiled from National Weather Service

     

 02  reports that shows that in the summer months in --

     

 03  around Hood River, the average peak daily winds are up

     

 04  around 13 miles an hour, but the peak winds during this

     

 05  time in the summer months when it can get quite windy

     

 06  can be sustained winds for over a minute of 60 miles an

     

 07  hour.  So you get very high gusts at some times.  We

     

 08  typically fly in the wee hours of the morning, basically

     

 09  at daybreak because it's a little calmer then.  It can

     

 10  be simply too rough to fly at low elevations in the

     

 11  afternoon in the summertime.

     

 12          In the winter it can also be bad -- the winds

     

 13  can occur any time day or night because of storm events

     

 14  and things.  In Hood River, again, the weather service

     

 15  has data that can be compiled into curves showing

     

 16  probability of certain winds and, again, the wind in the

     

 17  January, February kind of months at Hood River, there's

     

 18  roughly a 50 percent -- or about -- excuse me, about a

     

 19  40 percent probability that winds will be over 15 miles

     

 20  an hour, peak winds, during the day.  And so it -- wind

     

 21  is a big deal and it can create a lot of headaches for

     

 22  fishermen trying to manage their gear and fishing out on

     

 23  the river.

     

 24     Q.   So can you describe some of the issues the

     

 25  fisheries have with aquatic vegetation.
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 01     A.   So aquatic vegetation, there's a number of

     

 02  species of aquatic plants, we call them macrophytes

     

 03  because they're big, as well as algae growth, some of

     

 04  which is these filamentous types of algae that grows in

     

 05  the river.  Some of these are native species.  There's

     

 06  some introduced species in the Columbia.  But during the

     

 07  summer, these vegetation -- as the river temperatures

     

 08  warm, this vegetation can grow into very large mats that

     

 09  can be seen from the air.  These mats of vegetation

     

 10  can -- they grow and they break loose and they float

     

 11  downstream.  They can clog fishing nets quite easily.

     

 12  I've seen over the years a number of nets that just in

     

 13  the course of a day or so, if a fisher has had trouble

     

 14  getting out to them, can look like they're about to

     

 15  break free, practically, from the amount of vegetation

     

 16  that collects in them.

     

 17          And then also for a set net that stays out, in

     

 18  some areas, this filamentous algae will grow just kind

     

 19  of on a daily basis.  In many cases fishers actually

     

 20  have to remove their nets from the river sometimes on a

     

 21  daily basis to clean them.  Sometimes you can clean it

     

 22  off with a garden hose, but I've heard many people often

     

 23  have to resort to things like pressure washers to clean

     

 24  their nets; otherwise, they just don't fish effectively.

     

 25              MS. CARTER:  Thank you.  I have no further
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 01  questions.

     

 02              JUDGE NOBLE:  Cross-examination of

     

 03  Mr. Ellis?

     

 04                      CROSS-EXAMINATION

     

 05  BY MR. JOHNSON:

     

 06     Q.   Mr. Ellis, I'm Dale Johnson.  I'm one of the

     

 07  attorneys for the applicant.

     

 08              MR. JOHNSON:  Ms. Mastro, could you pull up

     

 09  Exhibit 185, page 8, please.

     

 10  BY MR. JOHNSON:

     

 11     Q.   I'm sorry, it takes us a minute sometimes to get

     

 12  these things up.  Here we go.  Takes us a minute to get

     

 13  these exhibits up.

     

 14              MR. JOHNSON:  Okay.  Thank you.  Could you

     

 15  just blow that up a little bit so we could see the

     

 16  graphic there.

     

 17  BY MR. JOHNSON:

     

 18     Q.   And once the exhibit's displayed here,

     

 19  Mr. Ellis, I just want to ask if you recognize it and

     

 20  what it predicts.  There we go.  So do you recognize

     

 21  this exhibit?

     

 22     A.   Yes -- well, I certainly recognize the map.

     

 23  It's a fairly commonly produced map or ones very much

     

 24  similar to it.

     

 25     Q.   And my specific question relates to treaty tribe
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 01  commercial fisheries.  And based on this map, it's my

     

 02  understanding that those commercial fishery sites are

     

 03  upriver of the Bonneville Dam; is that correct?

     

 04     A.   Primarily.  The tribes do have a small bank

     

 05  fishery just below Bonneville Dam which at times can be

     

 06  used for commercial purposes.

     

 07     Q.   Okay.

     

 08     A.   The Yakama Nation further does some commercial

     

 09  fishing in some of its tributaries in this area on the

     

 10  Washington side, and occasionally the Nez Perce tribe

     

 11  has done a little bit of commercial fishing in the Snake

     

 12  basin in the Snake River.

     

 13     Q.   But all of those locations are upriver of the

     

 14  proposed Vancouver Energy terminal, correct?

     

 15     A.   Yes.

     

 16     Q.   Okay.

     

 17              MR. JOHNSON:  Thank you.  Nothing further.

     

 18              JUDGE NOBLE:  Any cross -- any redirect?

     

 19              MS. CARTER:  No, I don't have any.

     

 20              JUDGE NOBLE:  Council questions?

     

 21              Mr. Snodgrass?

     

 22              MR. SNODGRASS:  Just a question making sure

     

 23  I heard the wind speed on the river right.  Did I hear

     

 24  in August the average peak of the 24 -- of a day is

     

 25  13 miles an hour; is that right?
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 01              THE WITNESS:  Yeah, both -- in late June and

 02  then the winds tend to -- it's June, July and then

 03  into -- yeah, into August as well, the peak daily winds

 04  are about 13 miles an hour.

 05              MR. SNODGRASS:  How would that compare to

 06  say Vancouver or here?

 07              THE WITNESS:  They would be substantially

 08  higher because the -- there's a lot of -- there's a lot

 09  of calmer days that go into that average in an area like

 10  right around here.  So those -- the daily peak winds,

 11  you know, are more likely, at least in the Portland

 12  area, to be, you know, on average they'll be down closer

 13  to, you know, in the 5 to 10 range more likely.

 14              MR. SNODGRASS:  What would the average daily

 15  peak be at Hood River in January or February?

 16              THE WITNESS:  The average -- the average

 17  daily peak during that time is going to be -- I'm

 18  thinking back to the charts that I got these from.  I

 19  said it's about a 40 percent chance of winds about

 20  15 miles an hour.  And so if an average is right about

 21  that, 50 percent, it will be a little less, in probably

 22  the 12-to-14 miles an hour range, something like that.

 23              MR. SNODGRASS:  Thank you.

 24              JUDGE NOBLE:  Mr. Stohr?

 25              MR. STOHR:  Good morning, Mr. Ellis.  A
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 01  couple of questions.  First I wanted to follow up on

 02  Mr. Johnson's question in terms of the river and

 03  tribal -- tribal rights.  Would the tribes assume or

 04  have the courts given any direction in terms of tribal

 05  treaty rights for below Bonneville?

 06              THE WITNESS:  Again, not being an attorney,

 07  I'll give you my non-attorney answer, is that our tribes

 08  do not have adjudicated boundaries to their usual and

 09  accustomed fishing areas, but our tribes do claim

 10  substantial rights -- or substantial -- they claim

 11  rights to a substantial area of the lower Columbia River

 12  and maintain that they do, in fact, have rights to fish

 13  in these areas.  You know, as part of the comanagement

 14  process, it's been more efficient to work out management

 15  agreements that get people to fisheries they desire, and

 16  so that's kind of been the way the tribes have gone with

 17  that.

 18              MR. STOHR:  Another question having to do

 19  with the Endangered Species Act.  I didn't hear you talk

 20  about that too much.  How many endangered stocks do we

 21  have in the river and where do they -- where do they go?

 22  Where do they live?

 23              THE WITNESS:  We have -- I believe it's 12

 24  different listed stocks of salmon and steelhead plus

 25  smelt are listed as a threatened species.  Green
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 01  sturgeon in the lower Columbia River are listed as a

 02  threatened species.  And so there's quite a number.

 03              Some of these populations are quite small.

 04  Some of them have actually fairly -- some of our -- some

 05  of the individual groups of listed spring Chinook can

 06  have actually very -- not only small population size,

 07  but very narrow timing.  So their timing in the spring

 08  pretty much -- you know, most all those fishermen go

 09  through in just a few weeks.  And so they -- with these

 10  very small groups of fish, anything that affects those

 11  fish could affect a large portion of them in a small

 12  amount of time.  So, yes, the ESA concerns are a

 13  significant concern that we all try and work around to,

 14  you know, work on recovering these fish and -- while

 15  still providing harvest opportunity on more abundant

 16  groups, and so we have to work hard to control our

 17  impacts on any of these listed groups.

 18              MR. STOHR:  Thank you.

 19              JUDGE NOBLE:  Mr. -- excuse me.  Mr. Shafer

 20  has a question.

 21              MR. SHAFER:  Mr. Ellis, thank you very much

 22  for your testimony today.

 23              One question, and I'm going to need to ask

 24  for your forgiveness of my ignorance on this, but as a

 25  source of income to the tribes, the fishing as a source
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 01  of income, is it the primary source of income, is it one

 02  of several primary sources of income or would you say

 03  it's a secondary source of income?

 04              THE WITNESS:  Of course not every single

 05  tribal member fishes.  But of our tribal -- but a

 06  substantial portion of the tribal members do fish.  And

 07  of those -- of the tribal members who fish, most fishers

 08  would gain a significant portion of their annual income

 09  from fishing.  Other jobs that they might do in the

 10  offseason, oh, some of them, you know, like drive a

 11  truck or -- you know, work in the logging industry or

 12  things like that, those would be generally secondary

 13  jobs, so fishing would be their main source of income.

 14  And for many of our fishers it is their sole source of

 15  income.  And so we have, you know, a large number of

 16  fishers who that's about it.  If they don't get to do

 17  commercial fishing, they don't make any money.  And so

 18  it's a big deal, especially for tribal communities which

 19  historically have had very high unemployment rates and

 20  very high levels of poverty.

 21              MR. SHAFER:  Thank you.

 22              JUDGE NOBLE:  Mr. Lynch?

 23              MR. LYNCH:  Good morning.  Thanks for your

 24  testimony.

 25              I was interested in a response you gave to
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 01  Councilmember Stohr's question, and you said that

 02  there's, for example, small spring Chinook run that have

 03  small numbers and also a narrow window.  We had some

 04  testimony earlier in this proceeding where a witness

 05  said, well, if there, in fact, is an incident that

 06  impacts fish, it probably wouldn't affect the

 07  population, and besides that, there are mitigation

 08  measures that could be taken to help fish re-establish.

 09  What are your thoughts if there was an incident on the

 10  river that would, in fact, affect this run of small

 11  spring Chinook?

 12              THE WITNESS:  So, again, depending on the

 13  timing and the location, I would say that that -- that

 14  that testimony would have been a very optimistic outlook

 15  potentially because of the fact that -- one of the ways

 16  we monitor this is with these small electronic tags.

 17  They're RFID tags that put out an electronic signal and

 18  we have monitoring projects for many wild populations of

 19  fish.  So you can look at their timing at the different

 20  hydropower projects where these signals are picked up.

 21  And in many cases, some of these very small upper

 22  Columbia wild populations, the upper Columbia spring

 23  Chinook, for instance, they're actually listed as an

 24  endangered species, not simply a threatened species, as

 25  Snake River Sockeye are.  These fish can -- the large
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 01  majority of these fish can pass Bonneville and other

 02  projects within just a couple of weeks.  And some of

 03  these -- some of the spawning populations of some of

 04  these very small tributary groups number sometimes in

 05  the hundreds of fish.  So you could have, under certain

 06  scenarios, a -- really, a substantial portion of certain

 07  spawning aggregates of fish in a very short time in a

 08  very short -- in a narrow geographic area.

 09              MR. LYNCH:  What about the concept that

 10  habitat improvements as mitigation could help

 11  re-establish the population?

 12              THE WITNESS:  So habitat improvements are

 13  something -- well, that the tribes are huge believers in

 14  the benefits of doing these things, but the reality is

 15  that the benefits of habitat improvements are very long

 16  term and unfortunately sometimes kind of uncertain on

 17  outlook.  It takes an enormous effort to fix a habitat

 18  to where it's fully functioning as a good ecosystem

 19  again.  It's very expensive.  The benefits pay out over

 20  decades sometimes, rather than right away.  So it's --

 21  and for some of these populations of fish or small

 22  groups of fish, subpopulations, you know, the risks of

 23  low abundance in the short term could -- it might not

 24  match up with the benefits of simply rushing to do more

 25  habitat restoration than we're already doing right now.
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 01              MR. LYNCH:  And my last question, you

 02  haven't mentioned bull trout, and I was just curious if

 03  you could give us your thoughts about the populations of

 04  bull trout on the Columbia and where they might be

 05  located.

 06              THE WITNESS:  Yeah.  So bull trout are a

 07  species of -- it's a rather large trout generally.  They

 08  spawn and rear generally in high mountain areas.  They

 09  really prefer pristine habitats, but they -- they have a

 10  lifecycle sort of like salmon but not quite, in that

 11  they migrate downstream and often rear in larger rivers,

 12  including the mainstem of the Columbia, and then migrate

 13  back up into the tributaries to spawn and stuff.  So

 14  there are not large numbers of bull trout in the

 15  Columbia mainstem, but they do occur there, and they are

 16  a listed species as well, and they could also be

 17  impacted on these things because in the Columbia, they

 18  are more -- when they are there, they're more of a

 19  resident-type fish that are going to just be living and

 20  rearing in the Columbia.

 21              MR. LYNCH:  Thank you.

 22              JUDGE NOBLE:  To my left, questions?

 23              Mr. Siemann?

 24              MR. SIEMANN:  Good morning.  You mentioned

 25  that the smolts' survival is increased by the speed of
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 01  the river; is that correct?

 02              THE WITNESS:  That's one of the factors,

 03  yes.  It's a -- travel time is generally considered an

 04  important factor in the smolts' survival.

 05              MR. SIEMANN:  Are there efforts to increase

 06  the flow in the river that would increase the speed of

 07  the river?

 08              THE WITNESS:  One of the management

 09  practices that has helped generally increase travel time

 10  is the spring and summer spill program that's required

 11  in the Columbia River.  So spilling water over the dams

 12  can help increase travel time.  And then simply managing

 13  the overall -- you know, we've got reservoirs that go

 14  clear up into Canada.  And so there's an abundant --

 15  well, there's -- it's not as much water as people want,

 16  but there is -- there's a large number of, shall we say,

 17  levers that you could pull at different reservoirs to

 18  funnel more water down during the time when smolts are

 19  in the water.  So it's a factor of several different

 20  management practices, but certainly the spill program is

 21  associated with improved travel times and better smolts

 22  survival.

 23              MR. SIEMANN:  And what I'm trying to get at

 24  is, this is sort of in some ways unrelated to your

 25  testimony, but the speed of the river at the Vancouver

�3816

 01  Energy terminal, there's been some discussion about

 02  booms.  And so I'm sort of curious, does this translate

 03  into the speed of the river at that site and efforts --

 04  what I'm wondering about is are efforts to increase flow

 05  for salmon likely to increase the speed of the river at

 06  the Vancouver Energy site?

 07              THE WITNESS:  You know, I'm afraid I'm not a

 08  hydrologist, and so that question is probably a little

 09  bit beyond my level of expertise.

 10              MR. SIEMANN:  Fair enough.  All right.

 11  Well, thank you very much.

 12              JUDGE NOBLE:  Other questions, to my left?

 13              MR. MOSS:  I do.

 14              JUDGE NOBLE:  Mr. Moss?

 15              MR. MOSS:  Good morning.  We heard some

 16  testimony earlier in this proceeding to the effect that

 17  were a tribal fishery disrupted by the event of an oil

 18  spill, that the tribal fishers could simply move to

 19  another location.  I would like to hear what you think

 20  of that testimony.

 21              THE WITNESS:  So I -- again, I would say

 22  that that is a simplification of the reality.  So, you

 23  know, clearly in the map shown on the screen, there's,

 24  you know, 150-some miles of river that the tribes are

 25  fishing in.  So, yeah, in theory you could, you know,
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 01  fish someplace else.  But the reality, again, is that

 02  with the systems that the tribes have in place,

 03  certainly you can't readily pick up your fishing

 04  platform and move it without a great deal of work.  But

 05  with our system of registered sites and if not

 06  registered at least they are kind of considered family

 07  property at these geographic locations.  So if I were a

 08  tribal fisher, I couldn't just readily pack up and move

 09  someplace else because I would likely be in somebody

 10  else's spot or I would be in a spot that would simply

 11  not be -- have the same quality of fishing as the spot

 12  that I was in.

 13              So the risk of displacement is -- it is --

 14  it is real, and depending again on where an event would

 15  happen and possibly when, it would not be a really easy

 16  thing for fishers just to pack up and move to some other

 17  place.

 18              And the other, you know, aspect of this is

 19  if we had a big spill, it could really seriously damage

 20  our ability to market commercial fish.  The public

 21  perception of fish from a -- you know, from, you know,

 22  an area that they're looking at the news footage of, you

 23  know, oil leaking out of something, could be quite

 24  devastating to the ability to actually -- you know, even

 25  if you had a -- had a place to fish, you might not be
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 01  able to sell the fish you caught.

 02              MR. MOSS:  Thank you.

 03              JUDGE NOBLE:  Any other questions from the

 04  council?

 05              With regard, Mr. Ellis, to your last answer

 06  and in a previous answer where you talked about usual

 07  and accustomed places, do you know if the tribes that

 08  you work with consider the family locations that are

 09  customary as any limitation on tribal ideas about usual

 10  and accustomed places?

 11              THE WITNESS:  No, not really.  Because

 12  the -- while, again, an individual family may claim a

 13  certain site or group of sites for their particular --

 14  their family, you know, the tribes, of course, have lots

 15  and lots of families, and in many of these families, you

 16  know, their oral histories had them migrating around in

 17  much wider areas than they currently kind of are.  You

 18  know, they -- historically, the tribes had access to all

 19  kinds of areas where different family groups or at

 20  different times of the year they'd be able to access,

 21  but -- but, yeah, they -- it wouldn't really be the same

 22  thing to say that just because a family only has access

 23  to certain sites right now, that their tribe as an

 24  ancestral group didn't have and doesn't still have

 25  access to a very large area.
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 01              JUDGE NOBLE:  Thank you.

     

 02              Any questions based upon council questions?

     

 03              MR. JOHNSON:  No, Your Honor.

     

 04              MS. CARTER:  Yes, actually, I have quite a

     

 05  few.

     

 06                    REDIRECT EXAMINATION

     

 07  BY MS. CARTER:

     

 08     Q.   First, I wanted to clarify something.  You said

     

 09  that spill increases travel time, but you meant

     

 10  decreases travel time, correct?

     

 11     A.   Yeah.  No, I meant to -- yeah.  I meant to say

     

 12  it increases the speed at which they get downstream.

     

 13  So, yeah, decreased travel time.

     

 14     Q.   I just wanted to clear that for the record.

     

 15     A.   Thank you.

     

 16     Q.   Based on your response to Mr. Lynch, you were

     

 17  talking about different populations that could be

     

 18  detrimentally affected.  Would that also apply to

     

 19  lamprey?

     

 20     A.   Yes.  So we have extremely depressed populations

     

 21  of lamprey, especially in the upriver areas.  There's

     

 22  very small populations in the Snake Basin, the Umatilla,

     

 23  the Yakima and Deschutes, but the lamprey don't -- they

     

 24  don't -- they don't key in on their home area quite to

     

 25  the same degree of -- that salmon do.  Salmon have a
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 01  fairly high degree of fidelity to their -- the stream

     

 02  where they were born.  Lamprey less so.  But just simply

     

 03  due to the very small numbers of fish going back to

     

 04  certain areas, you know, it -- a spill could be very

     

 05  problematic.  With the lamprey in the Deschutes, you

     

 06  have railroad tracks going into the Deschutes and to my

     

 07  understanding they do haul oil up and down the Deschutes

     

 08  River, and if there were a spill in the Deschutes,

     

 09  there's just a very, very small number of lamprey in the

     

 10  Deschutes, and they could be really severely affected.

     

 11     Q.   Well, on that question -- elaborating question,

     

 12  in this map, would -- from your understanding would unit

     

 13  trains full of crude transit along this Zone 6 fishery

     

 14  area?

     

 15     A.   Yes.  I -- well, I -- from the air, I have seen

     

 16  what I believe to be oil trains on both sides of the

     

 17  river on a fairly regular basis.  They seem to be fairly

     

 18  easy to spot from the air because, at least my

     

 19  understanding is the oil trains -- it's pretty much just

     

 20  oil cars, the engine usually is separated from the car

     

 21  by a -- they usually put a hopper car or two between the

     

 22  engines and the tanker cars, but there are long strings

     

 23  of black cars.  I've seen them on both sides of the

     

 24  river, you know, on a fairly regular basis.

     

 25     Q.   So if there was a spill, would it be possible to
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 01  lose a generation of fish from a spill?

     

 02              MR. JOHNSON:  Objection.  Your Honor, first

     

 03  of all, this is going beyond the scope of the council's

     

 04  questions.  And secondly, it's getting beyond the scope

     

 05  of this witness' qualifications as an expert.

     

 06              JUDGE NOBLE:  Overruled.

     

 07              You may answer.

     

 08     A.   So because most salmon species have a

     

 09  wide-ranging lifecycle in that they're -- the adult

     

 10  returns come from a series of ages, they don't all

     

 11  return at the same age, coho less so, but the other

     

 12  species tend to have a variety of age classes, it's

     

 13  unlikely that you would wipe out a -- an entire

     

 14  population.  But, again, since some of these -- some of

     

 15  these populations are small, if a certain age class of

     

 16  fish were heavily impacted, it could -- it could take a

     

 17  population group quite a while to recover from that

     

 18  disruption and that could be a real negative thing.

     

 19  BY MS. CARTER:

     

 20     Q.   And finally, Mr. Stohr asked about the ESA list

     

 21  of species.  Do all of these species on the ESA list of

     

 22  species, do they transit down through the lower river

     

 23  past this facility that would be located in Vancouver?

     

 24     A.   Yes.  Well, so they're -- some of the listed

     

 25  groups have populations in tributaries downstream from
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 01  the proposed terminal site.  And so those ones, you

     

 02  know, they would just be in the downstream areas, but

     

 03  all of the rest of them would have to migrate down -- up

     

 04  and down past this terminal.

     

 05              MS. CARTER:  Thank you.  No further

     

 06  questions.

     

 07              JUDGE NOBLE:  Thank you, Mr. Ellis, for your

     

 08  testimony.  You are excused as a witness.

     

 09              THE WITNESS:  Thank you.

     

 10              JUDGE NOBLE:  We have just 15 minutes until

     

 11  noontime.  Can I ask about the next witness, whether we

     

 12  could get started with that witness?

     

 13              MR. HALL:  Your Honor, Brent Hall on behalf

     

 14  of the Confederated Tribes of the Umatilla Indian

     

 15  Reservation.  Our next witness is Ms. Kat Brigham.  I do

     

 16  not believe her testimony will be that long.  I think we

     

 17  could get most of the way through optimistically.

     

 18              JUDGE NOBLE:  Good.  Let's start it.

     

 19              MR. HALL:  So the tribe will call Ms. Kat

     

 20  Brigham.  There she is.

     

 21              JUDGE NOBLE:  Ms. Brigham, could you raise

     

 22  your right hand, please.

     

 23              (Witness sworn.)

     

 24              JUDGE NOBLE:  Thank you.  Please be seated.

     

 25  
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 01                      KATHRYN BRIGHAM,

     

 02                having been first duly sworn,

     

 03                    testified as follows:

     

 04                     DIRECT EXAMINATION

     

 05  BY MR. HALL:

     

 06     Q.   Ms. Brigham, could you state your name and spell

     

 07  it for the record.

     

 08     A.   My name is Kathryn Brigham, K-a-t-h-r-y-n,

     

 09  Brigham, B-r-i-g-h-a-m.

     

 10     Q.   Thank you, Kat.  I'm going to start with the

     

 11  same comment we start with every witness in this

     

 12  proceeding.  We have a court reporter taking down your

     

 13  testimony.  So to the extent you can speak slowly, I

     

 14  think that will help all of us.

     

 15     A.   Okay.

     

 16     Q.   Kat, did you file written direct testimony in

     

 17  this proceeding?

     

 18     A.   Yes, I did.

     

 19     Q.   And do you adopt that testimony under oath

     

 20  today?

     

 21     A.   Yes, I do.

     

 22     Q.   Can you briefly summarize your qualifications?

     

 23     A.   Well, I was appointed to the Confederated Tribes

     

 24  of the Umatilla Indian Reservation's Fish and Wildlife

     

 25  Commission in August of 1976.  Slow down.  Okay.  All
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 01  right.

     

 02          I have been involved in fish issues up until

     

 03  December of 2015.  I was a Fish and Wildlife Commission

     

 04  member and an elected official for the Confederated

     

 05  Tribes.  I attended a number of fish issue meetings,

     

 06  such as the Columbia River Inter-Tribal Fish Commission,

     

 07  the Pacific Salmon Commission, the North Falcon

     

 08  Fisheries Management Council meetings that occurred, and

     

 09  I was a policy member to the US v Oregon process.

     

 10          And during that time frame, I met a lot of

     

 11  people.  One of the ones I really -- we really enjoyed

     

 12  working together with was Billy Frank, Jr.  He was the

     

 13  chairman of the Northwest Indian Fish Commission.  And

     

 14  one of the things we talked about and how we need to be

     

 15  working together was because we all agreed that this was

     

 16  all Indian country at one time.  But we still have a

     

 17  place in the Pacific Northwest for Pacific salmon.  And

     

 18  so we got together in 2008 and we developed a brochure

     

 19  that was brought back to Washington, D.C. to educate and

     

 20  to let federal agencies know how important salmon is to

     

 21  the Pacific Northwest.

     

 22          We were really pleased with that brochure, and

     

 23  so in 2012 we did the same thing, only this time we were

     

 24  able to bring in three additional commissions from the

     

 25  Great Lakes area.  So we had five commissions who were
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 01  talking about the importance of salmon to our way of

     

 02  life, our future and our history.

     

 03          So salmon is important and it's part of our

     

 04  culture, part of today and part of the next seven

     

 05  generations and beyond.  And as tribal leaders and

     

 06  tribal people, we have been taught more than once to

     

 07  talk about and think about our next seven generations.

     

 08  One of the things that my grandfather said was that you

     

 09  fight real hard for today, but not at the expense of

     

 10  your children, your children's children and their

     

 11  children.  That's why we talk about the next seven

     

 12  generations and beyond.

     

 13          And as part of this process we went to

     

 14  Washington, D.C. I would say more than one -- it

     

 15  averaged out about once a year, where we would go to

     

 16  Washington, D.C. to talk about the importance of salmon,

     

 17  what the tribes were doing and testified at a number of

     

 18  different hearings.

     

 19     Q.   Thank you, Kat.  That's once a year going back

     

 20  to D.C. for the last 40 years?

     

 21     A.   Yes.

     

 22     Q.   Thank you.  Now, you mentioned you've been

     

 23  involved on fish issues since December 2015.  You didn't

     

 24  stop fishing in December 2015?

     

 25     A.   No, those are -- that was as an elected
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 01  official.  I married my husband in 1965, and he's a

     

 02  commercial fisherman on the Columbia River, and I have

     

 03  been fishing on the Columbia River since then.  In the

     

 04  beginning I fished on a regular basis, but once I got on

     

 05  as an elected official, it was off and on, but I was

     

 06  very lucky I was able to go fishing last week on the

     

 07  Columbia River.  And so it's something we still do as a

     

 08  family and it keeps us together.  And I think it's also

     

 09  important for you to know -- I know you were asking

     

 10  questions about families.

     

 11          The Brigham family and many other tribal

     

 12  families have been fishing on the Columbia River from

     

 13  generation to generation.  And as our family, we have

     

 14  currently four generations in our family who are

     

 15  fishing.  My great-grandson was able to go fishing last

     

 16  year and is looking forward to fishing this year and

     

 17  next year.  And one of the questions he asked me was, is

     

 18  my children going to be able to fish?  I said,

     

 19  hopefully, yes, so you'll be able to teach your children

     

 20  and their children that this is something we've been

     

 21  doing from generation to generation.

     

 22     Q.   Thank you, Kat.  I would like to move into the

     

 23  rebuttal portion of your testimony today.  Have you had

     

 24  the opportunity to review the prefiled testimony of

     

 25  Brian Carrico?
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 01     A.   Yes, I have.  And I have three concerns.  One is

     

 02  the timing in which we started fishing, the second is

     

 03  the area in which we were fishing and the third is the

     

 04  safety risks.  So I'll go to the first one, to the

     

 05  timing.  It kind of sounds like we started in 1977

     

 06  fishing in the Columbia River.  Actually we've been

     

 07  fishing on the Columbia River since time immemorial.

     

 08  Like I said earlier, this is four generations -- not

     

 09  counting, you know, my father -- my husband, my

     

 10  daughter, my grandson and my great-grandson.  That's

     

 11  just four generations.  And before then there was

     

 12  several generations before then.  And so we've been

     

 13  fishing on the Columbia River for a very long time, for

     

 14  generations.

     

 15          The other one is the area in which we fish.

     

 16  There was some discussion about the Zone 6 area.  Yes,

     

 17  that's a Zone 6 area which we have a commercial fishery,

     

 18  but at the same time, like I said earlier, when Billy

     

 19  Frank and I were talking about it, this was all Indian

     

 20  country at one time and we used to travel and fish all

     

 21  over the Pacific Northwest.  We have fishing rights that

     

 22  go down to the mouth and up into the tributaries of the

     

 23  Columbia River.  Right now we are even having annual

     

 24  trips up to Montana to go hunting for Buffalo.  So our

     

 25  travel as tribal people has been over the Pacific
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 01  Northwest quite a bit.  So to say that we were just

     

 02  fishing in Zone 6 is not accurate at all.

     

 03     Q.   I think the third one was the potential impacts

     

 04  from rail traffic.

     

 05     A.   Yes, the third impact was safety risk.  I read

     

 06  that and my thought is, you know, he's identified some

     

 07  crossing areas.  Well, I'm just going to give myself as

     

 08  an example.  My daughter and I were fishing, and we went

     

 09  and drove up I -- Highway 14, we pulled off the road, we

     

 10  parked our pickup and we walked over the tracks.

     

 11  There's no path.  The path across that is one we made.

     

 12  And so it's -- and we went down to fish off of our

     

 13  platform.  And I know for a fact that we are one example

     

 14  of people going over tracks, and it's not because

     

 15  there's a road there or a path there; it's because

     

 16  that's where we're going to go cross to go to our

     

 17  fishing platforms along the side of the river.  So

     

 18  there's a lot of areas that are not necessarily on the

     

 19  map that shows where we have been going across the

     

 20  tracks to go fishing along the Columbia River.

     

 21          The other thing is the safety.  I guess just

     

 22  within my family alone -- I didn't think I would cry.

     

 23     Q.   Take your time, Kat.

     

 24     A.   I'm sorry.  Just within my family alone, I've

     

 25  lost three members to the railroad crossing and all of
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 01  them were fishermen and it was in the spring of each

     

 02  year.  I lost a nephew.  He was a very young man and he

     

 03  was coming back to the in-lieu site after fishing, and

     

 04  later lost his sister, and that was in 2006.  And then

     

 05  in 2008, lost my niece, who was also fishing along the

     

 06  Columbia River.  Then in 2010, I lost my cousin, who was

     

 07  fishing up at Alderdale, and he was crossing the tracks

     

 08  with his boat and trailer and he got hit by the train as

     

 09  well.

     

 10          And so when you talk about the safety risks

     

 11  of -- to tribal people, I think it's much higher than

     

 12  what is actually stated there.  Because we cross those

     

 13  tracks on a regular basis to get to those fishing sites.

     

 14  And the other thing too is we have talked to each other

     

 15  about saying why didn't you hear the trains, and it's

     

 16  because of the wind and, you know, things like that,

     

 17  that you don't -- and the train coming around the bend

     

 18  that you don't necessarily hear those things.  So the

     

 19  risk is high.  It's not something that is -- that just

     

 20  because we've got a guard that keeps us from crossing

     

 21  the tracks doesn't mean that's where we're going to

     

 22  cross.

     

 23     Q.   Kat, I'm sorry to ask you one more question on

     

 24  this topic.  Can you tell the council whether the cousin

     

 25  you lost in 2010 near Alderdale was crossing at a grade
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 01  or somewhere off the road?

     

 02     A.   He was crossing on Alderdale.  He was going

     

 03  across the area -- I don't think they had a crossing at

     

 04  that time, and so he was just crossing the tracks to

     

 05  go -- bring his fish home.  Because I think it was the

     

 06  end of the season.

     

 07     Q.   And, Kat, when you say "Alderdale," that's the

     

 08  Alderdale in-lieu site?

     

 09     A.   Yes, it's up there on the John Lake Pool.

     

 10     Q.   Thank you.  Kat, let's move on.

     

 11     A.   Okay.

     

 12     Q.   Let's talk about the testimony of Dr. Elliott

     

 13  Taylor.  Have you had a chance to review that testimony?

     

 14     A.   Yes, I have.  And, again, I have two concerns.

     

 15  One was that the -- I mean, if water were to spill -- it

     

 16  was more likely to spill on land than in water.  And so

     

 17  out of curiosity yesterday, I drove from -- I'm from

     

 18  Pendleton, Oregon.  And so I drove across the river just

     

 19  below McNary Dam, and I came down into Vancouver.  And

     

 20  in coming down here, I identified three different -- 23

     

 21  sites where a railroad is actually crossing the water or

     

 22  the railroad track is -- has water on both sides because

     

 23  of a pond or -- you know, that's been created by the

     

 24  railroad tracks going along the Columbia River.  And so

     

 25  the tracks are right along the Columbia River and
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 01  they're -- if you get -- the sand didn't make them stay

     

 02  there.  These are huge rocks that were brought there.

     

 03  So if the oils were to occur -- spill were to occur, the

     

 04  rocks will not absorb them.  They would go into the

     

 05  water.

     

 06          And then the other thing would be the water

     

 07  itself, a long time ago, when my husband and I first

     

 08  started fishing, we were able to put our nets in on

     

 09  Monday and pull them out on Friday without a lot of

     

 10  vegetation on it.  And as Stuart was talking about, now

     

 11  we have to take our nets out and some places we're lucky

     

 12  that we can leave them in.  It's not -- we can shake

     

 13  them out, the nets out, and remove the vegetation.  But

     

 14  in other places, we have to take the nets out every

     

 15  morning while we're pulling our gear, bring them to

     

 16  shore and use the power wash to clean those nets out so

     

 17  they're fishable so that we can catch fish in the

     

 18  evening.

     

 19     Q.   And, Kat, what do you think this vegetation

     

 20  means for some of the conclusions Dr. Taylor drew about

     

 21  oil and water?

     

 22     A.   I don't think it's going to move very fast.  I

     

 23  think, you know, the vegetation in the Columbia River

     

 24  has grown substantially.  I can tell you from some of

     

 25  the fishing experiences, sometimes we've caught more
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 01  seaweed than fish.  We've got a boat load of seaweed and

     

 02  very few fish.  So the vegetation in the Columbia River

     

 03  has grown considerably.

     

 04     Q.   Kat, I think you mentioned you went fishing last

     

 05  week.

     

 06     A.   Yes, I did.

     

 07     Q.   And did you see vegetation in the water at that

     

 08  time?

     

 09     A.   Yes, I did.

     

 10     Q.   And --

     

 11              MR. HALL:  I'm laying a foundation, Your

     

 12  Honor.

     

 13  BY MR. HALL:

     

 14     Q.   And did you take pictures?

     

 15     A.   Yes, I did.

     

 16     Q.   Thank you.

     

 17              MR. HALL:  Ms. Mastro, could you bring up

     

 18  Exhibit 5330-1 TRB, please.  Thank you, Ms. Mastro.

     

 19  BY MR. HALL:

     

 20     Q.   Kat, do you recognize this picture?

     

 21     A.   This is a picture of my daughter putting out the

     

 22  net after we've washed it, power washed it.  It's going

     

 23  out in the evening so we can run it the following day.

     

 24     Q.   Thank you.

     

 25              MR. HALL:  Your Honor, the tribes would move
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 01  to enter Exhibit 5330-1 into evidence.

     

 02              JUDGE NOBLE:  Is there any objection?

     

 03              MR. JOHNSON:  No objection.

     

 04              JUDGE NOBLE:  5331 [sic] will be admitted.

     

 05              MR. HALL:  Thank you.  Ms. Mastro, can you

     

 06  go to 5330-2, please.

     

 07  BY MR. HALL:

     

 08     Q.   Kat, do you recognize this photo?

     

 09     A.   Yes, I do.  This is a picture, again, of my

     

 10  daughter Terry and then my grandson Brigham.  They're

     

 11  running the gear.  And this is one of the nets that

     

 12  we're able to keep out at night, but at the same time

     

 13  while we're running the gear -- you can't see it, my

     

 14  grandson has his hand up like this, but in his hand is a

     

 15  stick that he's weeding the net with to clean the net.

     

 16  And then my daughter -- and then you'll see on the side

     

 17  of the boat, the black marks, that's where the algae's

     

 18  falling from his shaking and moving the net, and then my

     

 19  daughter Terry is also shaking the net as it's going

     

 20  out, to try to remove the vegetation from the net so it

     

 21  can be fishable in the evening.

     

 22     Q.   And, Kat, does this activity they are doing with

     

 23  the net always clean the net so that you can keep

     

 24  fishing it?

     

 25     A.   Always.  This is -- I don't have an all-girl
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 01  crew anymore, but I used to.  I was -- as they said --

     

 02  not the chief, but I was the head of the crew and I had

     

 03  my daughters.  I have three daughters and my sister, and

     

 04  all of us were fishing on the Columbia River.  But one

     

 05  of the things we always made sure that happened was when

     

 06  these nets were pulled, we pulled out all of the

     

 07  vegetation that we could.  And one of my daughters

     

 08  says -- used to tell me, we had to pull every morsel.

     

 09  That was just to be able to get the nets clean so that

     

 10  they would be able to catch fish.

     

 11     Q.   Kat, I'm going to try one more time.  Do you

     

 12  ever have to do anything else than what they're doing to

     

 13  get the nets cleaned?

     

 14     A.   Power wash them.  Yes.  We have power washed our

     

 15  nets to keep them clean.  And like I said earlier, when

     

 16  we power wash them, we pull nets and the fish in at the

     

 17  same time, and then we take the nets out and bring them

     

 18  to shore and get a power washer to wash them.  And we

     

 19  pull -- as we're pulling the net out of the boat, we'll

     

 20  pull the net out and somebody will stand there and power

     

 21  wash the net as it's being pulled out and then it

     

 22  will -- the net will fall onto the ground, and then once

     

 23  we've got it ready to go out, then we put the clean net

     

 24  back onto the boat so that it can go back out onto the

     

 25  river.
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 01              JUDGE NOBLE:  Mr. Hall, I think -- I'm not

     

 02  sure, but it seems like there's a numbering issue with

     

 03  these exhibits.  I think it's 5530, photograph 1 and

     

 04  photograph 2.

     

 05              MR. HALL:  You are right, Your Honor, and I

     

 06  just realized -- I didn't remember that's the numbering

     

 07  protocol being used in this proceeding.  So I think

     

 08  having -- have Ms. Brigham talk about these two photos,

     

 09  now I'll offer Exhibit 5330 into evidence.

     

 10              JUDGE NOBLE:  Correct.  5330 is admitted and

     

 11  it consists of two photographs.  So I don't think there

     

 12  is a 5331?

     

 13              MR. HALL:  That is correct, Your Honor.

     

 14              JUDGE NOBLE:  Change that.

     

 15              MR. HALL:  I have one more question of

     

 16  Ms. Brigham, Your Honor.

     

 17  BY MR. HALL:

     

 18     Q.   How many generations are on this boat?

     

 19     A.   Four.  My husband, our three -- my husband, my

     

 20  daughter and my grandson.

     

 21              MR. HALL:  Thank you.  No further questions

     

 22  at this time, Your Honor.

     

 23              JUDGE NOBLE:  Cross-examination of

     

 24  Ms. Brigham?

     

 25              MR. JOHNSON:  No questions from me.
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 01              JUDGE NOBLE:  Council questions?

     

 02              Mr. Stohr?

     

 03              MR. STOHR:  Thank you, Ms. Brigham.  We've

     

 04  talked quite a bit about harvests, and a little bit

     

 05  about comanagement, et cetera, but I'm interested in

     

 06  your view as a tribal leader on the habitat issue and

     

 07  how you think that issue might relate to our decision

     

 08  about this facility.

     

 09              THE WITNESS:  Well, as Stuart stated, you

     

 10  know, we view habitat as a very important part of

     

 11  rebuilding salmon.  And he's right, in that it takes a

     

 12  while for salmon to rebuild there, but there's also many

     

 13  other benefits for the habitat.  When we rebuild,

     

 14  protect and restore the habitat, not only are we

     

 15  rebuilding that habitat for salmon, but we're also

     

 16  creating cleaner water, cooler water.  We're also

     

 17  creating the habitat for the trees to have the air, you

     

 18  know, cleaner.

     

 19              So we view the habitat as something that is

     

 20  very important.  In fact, one of the things that we have

     

 21  been taught prior to the treaty, is that we have to take

     

 22  care of the land so the land can take care of you.  If

     

 23  you don't take care of the land, where are you going to

     

 24  go?

     

 25              And so we have been working on rebuilding
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 01  the habitat for generations so that we can have the land

     

 02  in which we live on that we love and want our future

     

 03  children -- future generations to live on.  Because I

     

 04  don't think any of us are going away.  I do know that,

     

 05  you know, on the Hanford, this was an area that was a

     

 06  tribal area, but we had to move from there.  But I also

     

 07  know that non-Indians lived there, and nobody can live

     

 08  there now.  And so that's what we're trying to prevent.

     

 09              MR. STOHR:  Thank you.

     

 10              JUDGE NOBLE:  Any other questions, to my

     

 11  right?  To my left?

     

 12              Mr. Rossman.

     

 13              MR. ROSSMAN:  Thank you for traveling and

     

 14  for your testimony today.

     

 15              You had mentioned in your testimony most

     

 16  recently working with tribes in the Great Lakes area on

     

 17  the salmon brochure; is that right?

     

 18              THE WITNESS:  Yes.

     

 19              MR. ROSSMAN:  Do you know if those tribes

     

 20  have a similar reservation of rights to take fish at

     

 21  their usual and accustomed places?

     

 22              THE WITNESS:  Some of them do.  And it's

     

 23  just like what Stuart was talking about, some tribe --

     

 24  well, there are over 500 tribes in the United States.

     

 25  And some of them have a treaty where the treaty
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 01  guarantees us the right to go fishing, hunting, all of

     

 02  those types of things.  Some of them have executive

     

 03  orders and some terms have been terminated and then

     

 04  restored.  But all of the -- our first foods, our

     

 05  traditional foods, are something that we all work to

     

 06  protect and restore.

     

 07              MR. ROSSMAN:  Thank you.

     

 08              THE WITNESS:  You're welcome.

     

 09              JUDGE NOBLE:  Before we go, Ms. Brigham, I

     

 10  have a question.  Could you tell the council what -- of

     

 11  what importance -- the salmon and other fish that you

     

 12  take, of what importance are they to you, your family

     

 13  and your tribal members?

     

 14              THE WITNESS:  The importance of salmon is

     

 15  part of our history.  I mean, we have stories about how

     

 16  we have fished on the Columbia River.  So it's part of

     

 17  our history, part of our future today -- operations

     

 18  today.  I mean, it's our way of life.  I mean -- and

     

 19  just -- just like I said, I'm one example of a family

     

 20  that fishes.  But out of our family, all of us fish, all

     

 21  of us take care of the fish, all of us are planning for

     

 22  the future and all of us live off of that fishing

     

 23  income.

     

 24              In fact, because of the tribes working with

     

 25  the states to rebuild salmon runs, we -- we're one of
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 01  the successful families, and we have just opened up what

     

 02  we call Brigham Fish Market in Cascade Locks two years

     

 03  ago.  If we hadn't had fish as part of our income or

     

 04  part of our livelihood, this would not be possible; but

     

 05  at the same time we are also like some of the fishermen

     

 06  that Stuart talked about, over the bank sets.  That's

     

 07  how we made our living.  And the process is that we have

     

 08  ceremonial fish first, where we have our traditional

     

 09  gatherings to share the salmon, and then the subsistence

     

 10  fish, where we catch fish for ourselves and for our

     

 11  families and for other tribal people, and then the

     

 12  commercial.

     

 13              So subsistence is generally in the spring,

     

 14  and then the summer -- or ceremonial is generally in the

     

 15  spring where we catch all our fish to put it away for

     

 16  traditional reasons.  And then for -- then the summer is

     

 17  subsistence and then the fall is the commercial.  And

     

 18  that's when we -- that's why the big difference in the

     

 19  nets, but it's a very important part of our livelihood.

     

 20              JUDGE NOBLE:  You mentioned the ceremonial

     

 21  importance as well.  Could you explain to the council

     

 22  briefly about the cultural importance of salmon annual

     

 23  fish.

     

 24              THE WITNESS:  Annually, we have ceremonies

     

 25  for salmon.  I mean, each tribe has what we'd call a --
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 01  well, there's a Salmon Feast on the Columbia River which

     

 02  is held, we like to say, generally the first weekend in

     

 03  April, but it's when the salmon come.  And then it's the

     

 04  Root Feast and the Huckleberries -- oh, I forgot our

     

 05  Celery Feast is in February, but all of those feasts are

     

 06  where we are giving thanks to our food returning, but we

     

 07  also are sharing that food with our community for it

     

 08  coming back.

     

 09              But ceremonial is not only for the first

     

 10  foods returning, but ceremonies are for weddings, for

     

 11  namegivings, tribal members receiving their Indian name,

     

 12  and then also for services and rejoinings.  Because once

     

 13  you've lost a family member, you're not supposed to

     

 14  participate in activities for a year, and then generally

     

 15  within a year, or up to a year, people will rejoin so

     

 16  they can participate in traditional activities again.

     

 17              JUDGE NOBLE:  And are you familiar with the

     

 18  term "first foods," I think it is?

     

 19              THE WITNESS:  Yeah, yeah.

     

 20              JUDGE NOBLE:  Could you -- is salmon part of

     

 21  that concept?

     

 22              THE WITNESS:  It is very much.  Our first

     

 23  foods are water, salmon, big game, roots and berries.

     

 24  For the Umatilla tribe, we've taken a whole different

     

 25  approach on planning for our first foods, in that we are
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 01  now looking at our Department of Natural Resources,

     

 02  where when they look at land management for grazing, for

     

 03  hunting, they look at what impacts it has to our salmon

     

 04  and to our big game.

     

 05              And then for our planning department, which

     

 06  is the zoning part and for grazing, those types of

     

 07  things, they look at the impacts to our salmon and our

     

 08  big game and our roots and berries.

     

 09              So our first foods are things that are very

     

 10  important to us.  In fact, our treaty of 1855 would not

     

 11  have been signed if it hadn't been guaranteed access to

     

 12  our first foods so that we can practice our culture,

     

 13  continue our way of life and plan for the future.

     

 14              JUDGE NOBLE:  Thank you, Ms. Brigham.

     

 15              Questions based upon council questions?

     

 16              MR. JOHNSON:  None, Your Honor.

     

 17              MR. HALL:  No further questions, Your Honor.

     

 18  Thank you.

     

 19              JUDGE NOBLE:  Ms. Brigham, thank you very

     

 20  much for your testimony.  You are excused as a witness.

     

 21              THE WITNESS:  Thank you.  And I apologize

     

 22  for being emotional, but I didn't expect it.

     

 23              JUDGE NOBLE:  Not necessary.  Thank you.

     

 24              All right.  Am I understanding correct that

     

 25  we have a 1:00 phone call?
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 01              MR. JOHNSON:  Correct, Your Honor.

     

 02              JUDGE NOBLE:  All right.  So we will be in a

     

 03  short recess for lunch until 1:00.  Thank you.

     

 04              (Recess taken from 12:15 p.m. to 1:03 p.m.)

     

 05              JUDGE NOBLE:  We're ready.

     

 06              MR. JOHNSON:  Your Honor, the applicant

     

 07  would call Mr. Russ Gibbs.  This is a telephonic

     

 08  testimony.

     

 09              JUDGE NOBLE:  Mr. --

     

 10              MR. JOHNSON:  And, Mr. Gibbs, I'm going to

     

 11  take the phone now -- I'm going to take the phone up to

     

 12  the judge and then she can pass it to the council

     

 13  members that have questions.  Okay?  So just bear with

     

 14  us.

     

 15              JUDGE NOBLE:  Mr. Gibbs, can you hear me?

     

 16              THE WITNESS:  I can.

     

 17              JUDGE NOBLE:  All right.  This is Judge

     

 18  Noble.

     

 19              (Witness sworn.)

     

 20              JUDGE NOBLE:  Councilmember Rossman wants to

     

 21  ask you a question or two.  So I'll turn you over to

     

 22  him.

     

 23              THE WITNESS:  Thank you.

     

 24              MR. ROSSMAN:  Thank you, Mr. Gibbs, for

     

 25  making yourself available today.
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 01              THE WITNESS:  Absolutely.

     

 02              MR. ROSSMAN:  I have a couple of questions

     

 03  pertaining to the design of the storage tanks.  And I am

     

 04  first wanting to confirm, my understanding is that the

     

 05  applicable building code in Washington is the

     

 06  International Building Code 2012 or 2015 version.  Is

     

 07  that your understanding?

     

 08              THE WITNESS:  Yes.  I'm not sure what the

     

 09  current one for that particular area that's been adopted

     

 10  off the top of my head here.

     

 11              MR. ROSSMAN:  And we have -- we've heard

     

 12  from prior witnesses that -- as to some design

     

 13  standards, that code relies on the ASCE 7-10.  Is that

     

 14  your understanding too?

     

 15              THE WITNESS:  That is correct.

     

 16              MR. ROSSMAN:  Okay.  What risk category are

     

 17  the tanks designed to?

     

 18              THE WITNESS:  They are currently, for ASCE,

     

 19  designed to a risk category of 2.

     

 20              MR. ROSSMAN:  What would be different in

     

 21  terms of their design if they were designed to a risk

     

 22  Category 3?

     

 23              THE WITNESS:  What it does is it changes

     

 24  the -- what they call the importance factor from a

     

 25  factor of 1 to a factor of 1.25.

�3844

                               GIBBS

     

     

     

 01              MR. ROSSMAN:  What does that mean in lay

     

 02  terms?

     

 03              THE WITNESS:  Well, it's -- it has to do

     

 04  with the added, I guess, impact on the design for

     

 05  changing it to a greater factor.  So it basically is

     

 06  part of the calculation when you're using the design

     

 07  standards to typically use this 1, and obviously, if you

     

 08  change it to a 1.25, just like about any type of

     

 09  calculation you do, it's going to have impacts on it,

     

 10  potentially change thickness requirements and so forth.

     

 11              MR. ROSSMAN:  And we can infer from that the

     

 12  tank would be thicker, supported differently, perhaps?

     

 13              THE WITNESS:  The minimum thicknesses would

     

 14  be thicker, yes.  It doesn't mean that the tank would be

     

 15  required to be thicker, though.  These tanks are already

     

 16  designed heavier than what's required.  And so without,

     

 17  you know, going through the specific calculations, we

     

 18  wouldn't know for sure, but a great chance is the tank's

     

 19  current design would remain the same.

     

 20              MR. ROSSMAN:  Okay.  So the tanks are

     

 21  overdesigned for Category 2; you're not entirely sure

     

 22  how they would stack up against Category 3.  Is that

     

 23  right?

     

 24              THE WITNESS:  Correct.

     

 25              JUDGE NOBLE:  Mr. Rossman, could you --
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 01              THE WITNESS:  That has to do with what the

     

 02  client has asked us to do to increase the strength of

     

 03  these tanks.

     

 04              JUDGE NOBLE:  Could you have the witness

     

 05  repeat his last answer, if possible.  I don't think the

     

 06  court reporter was able to get it.

     

 07              THE WITNESS:  I'm not -- I'm not able --

     

 08  it's echo chamber now, so I'm not able to hear the

     

 09  question.

     

 10              MR. ROSSMAN:  The judge was wanting you to

     

 11  repeat your answer to the previous question.  And I'm

     

 12  not sure which question.

     

 13              But is it -- I think it was perhaps the

     

 14  question that, am I right, that the tanks are overbuilt

     

 15  to Category 2 and you're not sure how that would stack

     

 16  up relative to Category 3.

     

 17              THE WITNESS:  Right.  The tanks are

     

 18  currently designed as stated to the ASCE Group 2, and if

     

 19  you change it to a 3, it would have a potential impact

     

 20  to the thickness of the shell readings, the shell

     

 21  thicknesses.

     

 22              MR. ROSSMAN:  And I believe you also said

     

 23  this was the parameters that were given to you.  Who

     

 24  would have made the determination as to whether it's

     

 25  Category 2 or 3?
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 01              THE WITNESS:  That is, you know, in the ASCE

     

 02  guideline, that you have to design it to a minimum

     

 03  standard.  The owner can design it to higher if he

     

 04  wants, but he has to design it to the ASCE 2, which is

     

 05  the import standard of 1.0.

     

 06              MR. ROSSMAN:  All right.  Thanks.  Those are

     

 07  my questions.

     

 08              JUDGE NOBLE:  Are there any other council

     

 09  questions?

     

 10              Mr. Gibbs, can you hear me?

     

 11              THE WITNESS:  I can.

     

 12              JUDGE NOBLE:  Thank you for your testimony.

     

 13  Is there a question based upon his --

     

 14              MR. JOHNSON:  No, Your Honor.

     

 15              MS. BRIMMER:  No, Your Honor.

     

 16              JUDGE NOBLE:  Thank you.  You are excused as

     

 17  a witness, Mr. Gibbs.  Thank you very much for making

     

 18  yourself available today.

     

 19              THE WITNESS:  Absolutely.  Thank you.

     

 20              JUDGE NOBLE:  Good-bye.

     

 21              Do we have another witness from the

     

 22  opponents?

     

 23              MR. HALL:  We do, Your Honor.  The tribes

     

 24  would call Audie Huber to the stand.

     

 25              JUDGE NOBLE:  Mr. Huber, would you raise
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 01  your right hand, please.

     

 02              (Witness sworn.)

     

 03              JUDGE NOBLE:  Thank you.  Please proceed,

     

 04  Mr. Hall.

     

 05              MR. HALL:  Thank you, Your Honor.

     

 06                        AUDIE HUBER,

     

 07                having been first duly sworn,

     

 08                    testified as follows:

     

 09                     DIRECT EXAMINATION

     

 10  BY MR. HALL:

     

 11     Q.   Audie, could you state your name and spell it

     

 12  for the record, please.

     

 13     A.   My name is Audie Huber, A-u-d-i-e H-u-b-e-r.

     

 14     Q.   Thank you.  And, Audie, I've known you for a

     

 15  number of years.  You are the fastest speaker I have

     

 16  ever met.  And so for this proceeding, we're going to

     

 17  work -- and we might need you to slow down for the court

     

 18  reporter.  Thank you.

     

 19     A.   Glad to see that the person with the

     

 20  tranquilizer dart in the back of the room is not

     

 21  necessary.

     

 22     Q.   Audie, did you file written direct testimony in

     

 23  this proceeding?

     

 24     A.   Yes, I did.

     

 25     Q.   Thank you.  And do you have any clarification to
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 01  that testimony?

     

 02     A.   Yes.  I would like to clarify that in my

     

 03  testimony I identified that there was an incident where

     

 04  a rock had rolled down a hill and struck a train causing

     

 05  a diesel leak.  Further review of documents indicate

     

 06  that the rock had rolled down the hill, was on the

     

 07  tracks and struck by the train causing the diesel spill.

     

 08  The remainder of the facts were -- remain the same.  The

     

 09  train drove on and spilled over several miles.

     

 10     Q.   Thank you.  So with that clarification, do you

     

 11  adopt your testimony under oath today?

     

 12     A.   Yes, I do.

     

 13     Q.   Thank you.  Audie, are you an enrolled tribal

     

 14  member?

     

 15     A.   Yes.  I'm a member -- an enrolled member of the

     

 16  Quinault Indian Nation.

     

 17     Q.   Thank you.  Could you briefly outline your

     

 18  qualifications.

     

 19     A.   I am currently -- I should start over.  I began

     

 20  work in -- at the Confederated Tribes of the Umatilla

     

 21  Indian Reservation after my first year of law school in

     

 22  the summer of 1995.  At that time, I interned in the

     

 23  cultural resources protection program as a policy

     

 24  analyst.  I worked closely with the archaeological

     

 25  staff.  I worked there the following two summers, the
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 01  summer of '96 and the summer of '97.  After I graduated

     

 02  law school in 1998, I began work as a policy analyst in

     

 03  cultural resources program.  I -- shortly thereafter, I

     

 04  assumed the position of acting deputy director of DNR,

     

 05  and two years after that, I became intergovernmental

     

 06  affairs manager, where I work closely with our

     

 07  ecological resource staff on cultural resources and

     

 08  treaty rights protection issues.

     

 09     Q.   Thank you, Audie.  How has your work with the

     

 10  tribes for the last almost 20 years dealt with

     

 11  archaeological cultural resource and treaty rights

     

 12  issues?

     

 13     A.   Well, I work with a number of federal agencies,

     

 14  making sure that the tribes' treaty rights and cultural

     

 15  resources are protected.  I review projects with

     

 16  federal, state and private entities and evaluate whether

     

 17  treaty rights and cultural resources will be impacted

     

 18  and then work on ways to mitigate those impacts.

     

 19     Q.   Thank you.  Are cultural resource and treaty

     

 20  right issues closely interconnected?

     

 21     A.   Yes.  Treaty rights are the exercise of rights

     

 22  that the tribes have had since time immemorial.

     

 23  Cultural resources, the archaeological sites, are

     

 24  associated with those archaeological -- with those

     

 25  treaty rights.
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 01          The archaeological sites are usually associated

     

 02  with the gathering of food because people need to eat.

     

 03  So you'll find a lot of archaeological sites -- sorry, I

     

 04  will slow down.  So you'll find a lot of archaeological

     

 05  sites associated with hunting, fishing and gathering

     

 06  locations, as well as other cultural uses.

     

 07     Q.   Thank you, Audie.  Have you had much interaction

     

 08  with the railroads that have tracks along both sides of

     

 09  the Columbia River?

     

 10     A.   Yes.  I've worked extensively with Union Pacific

     

 11  Railroad, as well as working with Burlington Northern,

     

 12  on -- to a lesser extent.  I've worked on a variety of

     

 13  permit review projects of railroad developments, both on

     

 14  the Columbia and on reservations.  I've worked on

     

 15  habitat restoration projects, treaty right access

     

 16  issues, spill response and spill response planning.

     

 17  Let's see.  I think that more or less covers it.

     

 18     Q.   Okay.  Thank you.

     

 19     A.   Oh, actually I also worked with the Federal

     

 20  Railroad Administration, meeting with them and

     

 21  corresponding with them regarding regulation of

     

 22  railroads.

     

 23     Q.   Thank you.  Audie, have you reviewed anyone

     

 24  else's testimony in this proceeding?

     

 25     A.   Yes.  I reviewed Jo Reese's testimony.
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 01     Q.   And do you have any observations about her

     

 02  testimony you would like to share with the council?

     

 03     A.   Yes.  In reviewing her testimony, I was struck

     

 04  at how little mention there was of archaeological

     

 05  resources along the Columbia River.  The testimony

     

 06  itself made a distinction between archaeological

     

 07  resources and historic resources.  It mentioned twice

     

 08  that she had reviewed historical resources in Washington

     

 09  but had reviewed historic and archaeological resources

     

 10  in Oregon.  This struck me because along the river,

     

 11  along the Columbia, is some of the most dense

     

 12  archaeological sites in Washington and in Oregon,

     

 13  specifically, Celilo and Wishram are one of the most --

     

 14  longest, continuously occupied sites in the northwest in

     

 15  America at over 10,000 years.

     

 16     Q.   Thank you.  Do these archaeological sites extend

     

 17  beyond Wishram and Celilo along the Columbia River?

     

 18     A.   Yes.  This was a -- this was --

     

 19              MR. JOHNSON:  Objection, Your Honor.  I'm

     

 20  sorry.  Your Honor, the scope of this testimony goes

     

 21  beyond -- certainly beyond the scope of Mr. Huber's

     

 22  testimony in his prefiled testimony, as well as the

     

 23  statement of his qualifications regarding archaeological

     

 24  resources, to which there was no foundation for his

     

 25  expertise provided related to archaeological resources.
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 01              MR. HALL:  Your Honor, may I respond?

     

 02              JUDGE NOBLE:  Yes, please respond.

     

 03              MR. HALL:  Thank you, Your Honor.  If I

     

 04  heard Mr. Audie -- Mr. Huber correct, and we can have it

     

 05  read back, I think he's testified that for the last

     

 06  almost 20 years, he's worked with the archaeological

     

 07  staff at the Columbia River regarding projects --

     

 08  regarding protecting treaty right resources, cultural

     

 09  resources, from impacts of projects that might disturb

     

 10  these archaeological sites.

     

 11              And this is -- as far as going beyond the

     

 12  scope of his prefiled testimony, I'm sorry if this

     

 13  wasn't clear, this is rebuttal testimony to the prefiled

     

 14  direct testimony of Ms. Jo Reese.

     

 15              JUDGE NOBLE:  I will allow the testimony.

     

 16  And as far as foundation, I find that this witness has

     

 17  sufficient foundation, based upon his experience and

     

 18  education, to testify in accordance with the questions

     

 19  that have been asked so far.

     

 20              MR. JOHNSON:  Your Honor, if I may, just to

     

 21  preserve, again, latitude in our rebuttal case to call

     

 22  witnesses now in response to this testimony.  We decided

     

 23  not to call our witness related to this because there

     

 24  was no prefiled testimony from the other side.  And so

     

 25  now that they're presenting testimony with regard to
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 01  these issues, we would ask for latitude in our rebuttal

     

 02  case to respond.

     

 03              JUDGE NOBLE:  Thank you, Mr. Johnson.

     

 04  Latitude is in the nature of rebuttal testimony because

     

 05  it's necessary to be able to respond.  So, yes, you'll

     

 06  have such latitude.  Hopefully it won't take up too much

     

 07  time.

     

 08              MR. JOHNSON:  Well, we know we have two days

     

 09  to get it done.

     

 10              JUDGE NOBLE:  Thank you.

     

 11              Please proceed, Mr. Hall.

     

 12              MR. HALL:  Thank you, Your Honor.

     

 13  BY MR. HALL:

     

 14     Q.   So, Audie, how many of these recorded

     

 15  archaeological sites are there along the Columbia River

     

 16  near the rail lines?

     

 17     A.   There are thousands of sites up and down the

     

 18  Columbia River.  For instance, in Klickitat County,

     

 19  there are over 500 sites that have been recorded within

     

 20  a half mile of the Burlington Northern line.

     

 21     Q.   Audie, in paragraph 11 of her testimony,

     

 22  Ms. Reese discusses her company's effort to compile map

     

 23  books of archaeological and historic resources for the

     

 24  rail transportation corridor.  Do you have any comment

     

 25  on those map books?
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 01     A.   Yes.  I reviewed those maps.  Those maps have a

     

 02  half-mile buffer around the Burlington Northern line,

     

 03  yet only identified 44 sites within a half mile of the

     

 04  BNSF line.  Additionally, they reference historic

     

 05  resources, once again creating uncertainty about whether

     

 06  they considered archaeological resources.

     

 07          My own research and work with our staff have

     

 08  identified on an order of magnitude more archaeological

     

 09  sites in that particular area.  Like I said, Klickitat

     

 10  County area -- the area along here contains Silo

     

 11  Village, one of the most -- longest most continuously

     

 12  occupied sites in North America.  It's 10,000 years of

     

 13  occupancy.  You would expect to find much more

     

 14  archaeological materials and recorded sites in

     

 15  association with that.

     

 16     Q.   So, Audie, just for clarity's sake, when you say

     

 17  the report only identified -- when you say Ms. Reese's

     

 18  work only identified 44 sites, are you talking about a

     

 19  specific county?

     

 20     A.   Yes.  In Klickitat County.

     

 21     Q.   And --

     

 22     A.   I just used that word.

     

 23     Q.   Okay.  And can you remind us how many sites

     

 24  you've identified in Klickitat County?

     

 25     A.   Around 550 within a half mile of the Burlington
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 01  Northern line.

     

 02     Q.   Do you have any thoughts on the difference

     

 03  between the numbers?

     

 04     A.   I really can't tell.  Like I said, in her

     

 05  prefiled testimony, she indicated that she looked at

     

 06  historic resources on the Washington side and historic

     

 07  and archaeological resources on the Oregon side.  Did I

     

 08  say that backwards?

     

 09     Q.   No.

     

 10     A.   Okay.  There are various possibilities of why

     

 11  only -- there are only 44 sites, including only looking

     

 12  at eligible sites in Klickitat County, there are only

     

 13  about 40 sites that have been determined formally

     

 14  eligible for the National Register of Historic Places in

     

 15  the Washington Heritage Register, but I can only

     

 16  speculate.  All I have are the numbers that were in the

     

 17  report.  The methodology was extremely unclear.

     

 18     Q.   Thank you, Audie.  Do you have any other

     

 19  observations regarding Ms. Reese's testimony?

     

 20     A.   Yes.  In paragraph 16, I believe it was, the

     

 21  last paragraph in her prefiled testimony, it indicated

     

 22  that she believed that normal operations of the railroad

     

 23  would not impact archaeological or historic resources

     

 24  along the corridor, and she believed that in the

     

 25  event -- unlikely event of a spill, that the railroad
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 01  had engineering instructions that could mitigate

     

 02  impact -- any impacts to archaeological sites along the

     

 03  route.  I don't know of any burning train that will

     

 04  respond to an engineering instruction or a stop-work

     

 05  order.

     

 06     Q.   Thank you, Audie.

     

 07              MR. HALL:  Your Honor, with your indulgence,

     

 08  I would like to use two demonstrative exhibits with

     

 09  Mr. Huber for him to display some of these resources and

     

 10  their location along the rail track.  They have been

     

 11  shown to opposing counsel and at the time they were

     

 12  shown I understood there was no objection.

     

 13              MR. JOHNSON:  No objection.

     

 14              JUDGE NOBLE:  I would like to have them

     

 15  marked as exhibits, unless they're something that can't

     

 16  be left with the council.

     

 17              MR. HALL:  I'll lay a foundation and then

     

 18  asked for them to be marked.

     

 19              Can we do that quickly?

     

 20              Ms. Mastro, could you put on screen Huber

     

 21  petroglyph map, please.

     

 22              JUDGE NOBLE:  Could I ask one other

     

 23  question?

     

 24              MR. HALL:  Yes.

     

 25              JUDGE NOBLE:  This isn't something that
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 01  needs to be kept confidential?

     

 02              MR. HALL:  This one is not, Your Honor.

     

 03              JUDGE NOBLE:  Thank you.

     

 04              MR. HALL:  I appreciate the question.

     

 05  BY MR. HALL:

     

 06     Q.   So, Audie, does this map look familiar to you?

     

 07     A.   Yes, it does.

     

 08     Q.   Did you participate in the creation of it?

     

 09     A.   Yes.

     

 10     Q.   Okay.  Can you describe for us what it displays?

     

 11     A.   This map displays various resources along the

     

 12  Columbia.  This is specifically in Klickitat County.

     

 13  Right here is the Dalles Dam, shortly upstream from

     

 14  there is Horsethief Lake State Park.  At Horsethief Lake

     

 15  State Park is She Who Watches, a rock image on -- at the

     

 16  park.  Shortly further upriver is KL77.  I gave a broad

     

 17  border around this site as to not identify it

     

 18  specifically so as not -- the risk release itself.

     

 19     Q.   And, Audie, what is KL77?

     

 20     A.   KL77 is an archaeological site that was

     

 21  discovered when it was impacted by the operations of

     

 22  Burlington Northern Railroad when they were grading

     

 23  their right-of-way a few years back.  Specifically, it's

     

 24  several burials in association with the Wishram Village

     

 25  which is around Celilo.  It was impacted by railroad
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 01  crews.  It was identified by a property -- nearby

     

 02  landowner, and was subject to a damage assessment for

     

 03  cultural reasons.

     

 04              MR. HALL:  Ms. Mastro, can you put on the

     

 05  screen Huber photo, please.

     

 06              JUDGE NOBLE:  We will have to give these

     

 07  numbers and Ms. Mastro will be able to tell you what

     

 08  number will be appropriate.

     

 09              MR. HALL:  Thank you, Your Honor.

     

 10  BY MR. HALL:

     

 11     Q.   Audie, do you recognize this photo?

     

 12     A.   Yes.  This is the photo of She Who Watches, a

     

 13  rock image that is at Horsethief Lake State Park.  This

     

 14  area is within about 120 feet of the Burlington Northern

     

 15  line and is in association with several other rock

     

 16  images along that assault outcrop, as well as other rock

     

 17  images that have been placed there in the park by the

     

 18  corps of engineers that have been moved from along the

     

 19  river prior to inundation of the Dalles Dam.

     

 20     Q.   Are some of the other rock images closer to the

     

 21  railroad?

     

 22     A.   Yes.  They're approximately a hundred feet and a

     

 23  little bit less.

     

 24              MR. HALL:  At this point I will stop, and I

     

 25  would move to offer this exhibit into evidence.
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 01              Ms. Mastro, I think the next number is 5331.

     

 02  Does that sound right?

     

 03              MS. MASTRO:  That's correct.

     

 04              MR. HALL:  And the exhibit will consist of

     

 05  the two pages, the map and the photo.

     

 06              JUDGE NOBLE:  Just one number.  5331, is

     

 07  there an objection to 5331?

     

 08              MR. JOHNSON:  No objection.

     

 09              JUDGE NOBLE:  5331 is admitted.

     

 10  BY MR. HALL:

     

 11     Q.   Audie, what is the importance of cultural

     

 12  resources, such as rock images, to the tribes?

     

 13     A.   Cultural resources represent the concrete,

     

 14  physical evidence of the tribes' presence and

     

 15  relationship to their tribal ancestors here.  These are

     

 16  the sites that represent the cultural record of the

     

 17  tribes being here since time immemorial.  These are the

     

 18  tribal members' sensitive place.  This is where they've

     

 19  been.  This is where their ancestors did the same things

     

 20  they did; gathering food, hunting, providing for their

     

 21  families.  Rock images, specifically, often convey a

     

 22  sacred nature to members, but archaeological sites

     

 23  themselves are that physical connection to the land that

     

 24  they can see where their ancestors were and what they

     

 25  did.
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 01     Q.   Thank you, Audie.  So we've talked about the

     

 02  number of archaeological sites along the rails and

     

 03  you've given us two specific examples with this exhibit.

     

 04  You haven't talked about the types of risks that

     

 05  derailments and spills pose to these types of cultural

     

 06  and archaeological resources.  Can you share with the

     

 07  resource -- some information about that?

     

 08     A.   Yes.  Spills, particularly of crude oil, can

     

 09  result in contamination of materials, contamination of

     

 10  the ground, and often spills require excavation and

     

 11  removal of the contaminated soil.  Most archaeological

     

 12  sites are underground and previously undisturbed, many

     

 13  of them are undisturbed.  In the event that there's a

     

 14  spill and a removal action, that has the strong

     

 15  potential to impact archaeological sites.

     

 16          Also, contamination of the archaeological

     

 17  material, such as wood and other type of materials, can

     

 18  prevent the site from being analyzed, making it

     

 19  hazardous to both the archaeologists and contaminating

     

 20  the cultural resources themselves making them incapable

     

 21  of being, say, carbon dated.

     

 22     Q.   And how about fires, Audie?  Do you have any

     

 23  thoughts on fires?

     

 24     A.   Yes.  Fires are particularly damaging to surface

     

 25  deposits of archaeological materials.  They can damage
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 01  even the salt.  Oil fires, with their intensity and

     

 02  duration, pose a particular problem and will have a

     

 03  strong potential of impacting archaeological resources,

     

 04  including resources such as She Who Watches.

     

 05     Q.   I have one question about identification of

     

 06  these sites along the rails.  I think you used the word

     

 07  "recorded," but I'm not sure.  Did you use the word

     

 08  "recorded sites"?

     

 09     A.   I may not have.  But those 550 sites -- or over

     

 10  500 sites I referenced in Klickitat County, those are

     

 11  sites that have been recorded and are on the database

     

 12  maintained by Washington Department of Archaeology &

     

 13  Historic Preservation.  And I would also like to mention

     

 14  something that I forgot to mention, and that is, I

     

 15  discussed how important cultural resources are to tribal

     

 16  members about their -- the reference to their history,

     

 17  their connection to the place.  But these are -- these

     

 18  are unique resources that are priceless and

     

 19  irreplaceable.  They cannot be restored in the event

     

 20  that that site is excavated.  The best they can do is

     

 21  data recovery, and that takes away that -- the materials

     

 22  in the ground, the in situ presence that tribal members

     

 23  can feel and see when it comes to their connection to

     

 24  this spot.

     

 25     Q.   Thank you, Audie.  One last question.  At
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 01  paragraph 8 of her testimony, Ms. Reese talks about

     

 02  contacting and coordinating with tribes.  To your

     

 03  knowledge, did she ever contact the Umatilla tribe?

     

 04     A.   No.

     

 05              MR. HALL:  Thank you.  No further questions

     

 06  at this time, Your Honor.

     

 07              JUDGE NOBLE:  Thank you.

     

 08              Cross-examination?

     

 09              MR. JOHNSON:  No questions.

     

 10              JUDGE NOBLE:  Council questions?

     

 11              Mr. Shafer?

     

 12              MR. SHAFER:  Mr. Huber, thank you very much

     

 13  for your testimony today.

     

 14              Much has been said in our hearings here on

     

 15  the Mosier event.  Were there any archaeological sites

     

 16  that were damaged as a result of that event, the

     

 17  derailment in Mosier, or if not damaged, are there any

     

 18  at risk or even any in close proximity?

     

 19              THE WITNESS:  I understand that there was a

     

 20  village site that had been identified, but I don't think

     

 21  that -- or actually, I didn't -- didn't get all the

     

 22  information on it.  I was unable to respond to that

     

 23  spill because I was off in DC at the time, but I was

     

 24  monitoring it through the calls and the Yakama Nation

     

 25  had cultural resource staff on the scene.  I believe
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 01  they recently identified groundwater contamination, and

     

 02  I think that has the potential to impact archaeological

     

 03  sites that are nearby.  There are -- as far as I know, I

     

 04  believe there are archaeological sites near that scene.

     

 05              MR. SHAFER:  Okay.  Last question, and given

     

 06  the significant amount of rail traffic up and down the

     

 07  Gorge, does the DNR track or keep inventory of damage to

     

 08  sites as a result of train traffic?

     

 09              THE WITNESS:  In the event -- like KL77, it

     

 10  was identified as being impacted.  There was a damage

     

 11  assessment, and those reports are on file with

     

 12  Washington Department of Archaeology & Historic

     

 13  Preservation.  There was another spill of hydraulic fuel

     

 14  by UPRR around the Cascade Locks; it was earlier this

     

 15  year, late last year.  In the event there is an impact

     

 16  to an archaeological site, they do do damage

     

 17  assessments, or they tend to.

     

 18              MR. SHAFER:  And since records have been

     

 19  kept, I mean, how -- could you give us an approximate

     

 20  idea of how many incidents have occurred that have

     

 21  affected archaeological sites?

     

 22              THE WITNESS:  I can't give you a good

     

 23  number, but I do know that the railroad -- their

     

 24  operations are not subject to Section 106 of the

     

 25  National Historic Preservation Act.  So they -- they're
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 01  not under an obligation to survey their land for

     

 02  archaeological resources.  It's typically, projects will

     

 03  result in requirements of surveys, but the railroad

     

 04  themselves do not typically survey their -- the entirety

     

 05  of their lands for these resources.

     

 06              MR. SHAFER:  Thank you.

     

 07              JUDGE NOBLE:  Any further questions, to my

     

 08  right?  To my left?

     

 09              Could I just ask you, Mr. Huber, if you

     

 10  could just describe the kinds of things that are

     

 11  typically found at these archaeological sites.

     

 12              THE WITNESS:  Most often they're lithic

     

 13  scatters.  I mean, there's lots of burials along the

     

 14  river, but lithic scatters are -- the technology they

     

 15  were using was spear points and made out of obsidian and

     

 16  other salt, and that tends to stick around, unlike bone

     

 17  which tends to decay.  So a lot of archaeological

     

 18  materials are -- when you get past a thousand years,

     

 19  tend to be stone tools.

     

 20              JUDGE NOBLE:  Thank you.

     

 21              THE WITNESS:  Sorry.  But, yes, a lot of

     

 22  stone tools, but there's also -- they'll find

     

 23  fire-cracked rock, which indicates a house pit where

     

 24  people were living and cooking.  You could find char

     

 25  from fires for cooking, and any nature of stone tools
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 01  that were used for nets, weights and spear points, a

     

 02  variety of materials.

     

 03              JUDGE NOBLE:  Can you -- what can you learn

     

 04  from the placement -- you mentioned that the placement

     

 05  of these archaeological resources is important.  Could

     

 06  you explain that?

     

 07              THE WITNESS:  Well, their existence in situ

     

 08  I believe is -- pertains to a connection between tribal

     

 09  members and their history.  This is where their

     

 10  ancestors lived, died, gathered food, supported

     

 11  families, raised families.  Is that your question, or

     

 12  was it more about what can we learn from these in situ?

     

 13              JUDGE NOBLE:  You were saying that when they

     

 14  are moved that their value has been diminished or

     

 15  destroyed, something to that effect.

     

 16              THE WITNESS:  Yes.  When -- a lot -- one of

     

 17  the ways that archaeologists typically mitigate impacts

     

 18  to sites is data collection.  They dig up the site and

     

 19  take everything off and then curate it.  That diminishes

     

 20  the value to the tribal members by removing that --

     

 21  those materials that are a physical connection to the

     

 22  site of their ancestors.  Similar in a way -- I've been

     

 23  involved in the Kennewick Man case now for 20 years next

     

 24  month, and -- where we've spent many years and many

     

 25  resources trying to get these remains and artifacts back
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 01  to where they were from in order to restore to the

     

 02  tribes that identity, those -- their ancestors get back

     

 03  in the ground where they were from.

     

 04              JUDGE NOBLE:  And what did you mean by

     

 05  "adjacent to the railroad"?

     

 06              THE WITNESS:  Oh, regarding the presence of

     

 07  archaeological sites or --

     

 08              JUDGE NOBLE:  Yes.

     

 09              THE WITNESS:  -- the number of

     

 10  archaeological sites?

     

 11              JUDGE NOBLE:  I'm talking about distance.

     

 12  What would you consider adjacent?

     

 13              THE WITNESS:  Adjacent, the -- take She Who

     

 14  Watches, for instance.  She's about 120 feet from the

     

 15  railroad tracks.  The numbers of archaeological sites I

     

 16  discussed earlier were within a buffer that was in the

     

 17  maps of Reese.  The 500 artifacts was within a buffer of

     

 18  a half mile.

     

 19              JUDGE NOBLE:  Thank you.

     

 20              Questions based upon council questions?

     

 21              MR. JOHNSON:  None, Your Honor.

     

 22              JUDGE NOBLE:  Mr. Hall?

     

 23              MR. HALL:  None, Your Honor.

     

 24              JUDGE NOBLE:  All right.  Thanks very much,

     

 25  Mr. Huber.  You are excused as a witness.  Thank you
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 01  very much for your testimony today.

     

 02              THE WITNESS:  Thank you.

     

 03              JUDGE NOBLE:  Do we have another witness?

     

 04              MR. LOTHROP:  Yes, Your Honor.  Your Honor,

     

 05  I would like to call Mr. Blaine L. Parker to the stand.

     

 06              JUDGE NOBLE:  Mr. Parker, would you raise

     

 07  your right hand, please.

     

 08              (Witness sworn.)

     

 09              JUDGE NOBLE:  Thank you.  Please be seated.

     

 10              You may proceed.

     

 11              MR. LOTHROP:  Thank you.

     

 12                      BLAINE L. PARKER,

     

 13                having been first duly sworn,

     

 14                    testified as follows:

     

 15                     DIRECT EXAMINATION

     

 16  BY MR. LOTHROP:

     

 17     Q.   Blaine, can you spell your first and last name

     

 18  for the court.

     

 19     A.   Yes.  B-l-a-i-n-e, Parker, P-a-r-k-e-r.

     

 20              JUDGE NOBLE:  Mr. Lothrop, you probably want

     

 21  to identify yourself.

     

 22              MR. LOTHROP:  I'm sorry.  Thank you, Your

     

 23  Honor.  My name is Robert Lothrop.  I am an attorney

     

 24  representing the Columbia River Inter-Tribal Fish

     

 25  Commission.
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 01  BY MR. LOTHROP:

     

 02     Q.   Blaine, you and I have known each other for a

     

 03  long time, but I've got to ask you some questions about

     

 04  your background.

     

 05     A.   Ages.

     

 06     Q.   Where are you employed and in what capacity?

     

 07     A.   Rob, I work at the Columbia River Inter-Tribal

     

 08  Fish Commission in Portland, Oregon.  I am employed as a

     

 09  fisheries biologist and I've been there since 1991.

     

 10     Q.   Thank you.  What materials did you review in

     

 11  preparing for your testimony today?

     

 12     A.   I reviewed the draft EIS, the Challenger written

     

 13  testimony and video, as well as Dr. Taylor's video and

     

 14  written testimony.

     

 15     Q.   Were you present for Mr. Bayer's testimony?

     

 16     A.   Yes, I was.

     

 17     Q.   Thank you.  Do you have any corrections to make

     

 18  to your testimony, which is Exhibit 5207, that you would

     

 19  like to make?

     

 20     A.   Yes, I would.  On page 7 of the testimony -- of

     

 21  my written testimony, there was a clerical error that

     

 22  starts on sentence 10 and ends on sentence 12.  Starts

     

 23  out, "Some estimates."  It's that sentence.  What it

     

 24  should say is that the increase in shipping from the

     

 25  proposed activity would approximately 50 percent --
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 01  would increase -- excuse me -- would be approximately

     

 02  50 percent of the total ballast discharge that currently

     

 03  occurs in the Columbia River downstream of Bonneville

     

 04  Dam, not the volume of the river.

     

 05     Q.   Thank you, Mr. Parker.  With that change in

     

 06  Exhibit 5207, do you adopt that testimony under oath?

     

 07     A.   Yes, I do.

     

 08              JUDGE NOBLE:  Mr. Lothrop.  You might not

     

 09  have been here, but the testimony -- the prefiled

     

 10  testimony is being handled the same as the transcript.

     

 11  Although this has been given an exhibit number

     

 12  previously, it won't be an exhibit, it will be part of

     

 13  the testimony.

     

 14              MR. LOTHROP:  Thank you, Your Honor.

     

 15              JUDGE NOBLE:  So we will withdraw it as 5207

     

 16  and put it in the pile with testimony.

     

 17              MR. LOTHROP:  Okay.

     

 18              JUDGE NOBLE:  Thank you.

     

 19  BY MR. LOTHROP:

     

 20     Q.   And, Blaine, you still adopt this testimony --

     

 21     A.   Yes, I do.

     

 22     Q.   -- with the correction?  Thank you.

     

 23          Please describe your professional experiences at

     

 24  the Columbia River Inter-Tribal Fish Commission.

     

 25     A.   I began at the commission in 1991.  Initially, I
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 01  worked on a predator-prey project, also commonly known

     

 02  as the Northern pikeminnow project.  I supervised -- or

     

 03  assisted in supervising eight different crews that

     

 04  fished at mainstem projects throughout the Columbia and

     

 05  Snake Rivers to remove pikeminnow, which were eating

     

 06  juvenile salmon near the dams.  Soon after that,

     

 07  about -- I did that for about three or four years.  And

     

 08  after that, I transferred and began working on white

     

 09  sturgeon, and have worked actively on white sturgeon

     

 10  research and management, habitat, disease investigations

     

 11  and a variety of other things with white sturgeon since

     

 12  1994.

     

 13          In addition to that, I have worked on Pacific

     

 14  lamprey in the mid to late '90s, with regard to

     

 15  movements, tracking studies, data collection and

     

 16  overall -- just increase in the knowledge about Pacific

     

 17  lamprey as it relates to tribal and cultural aspects of

     

 18  the use of that fish for the tribes that I work for.  We

     

 19  worked with other comanagers on maintaining and actually

     

 20  enhancing productions for the Pacific lamprey at that

     

 21  time.

     

 22          In the late 1990s, I began working on invasive

     

 23  species.  It was fairly uncommon at that time, but it

     

 24  was becoming an issue on the radar, primarily because of

     

 25  aquatic zebra mussels that had been introduced to the
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 01  Great Lakes complex by an inland -- shipping from

     

 02  overseas in Europe and parts of the Middle East.

     

 03          I became active within that arena on behalf of

     

 04  the tribes that I worked for via the commission.  I

     

 05  participated and still participate in regional forums,

     

 06  such as the Columbia Basin 100th Meridian working group

     

 07  that's based in the Portland area.

     

 08          I served on the Oregon invasive species council

     

 09  for a couple years in the early 2000s when it was

     

 10  created.  I currently sit on ISAC, which is Invasive

     

 11  Species Advisory Committee.  This is located in

     

 12  Washington, D.C., and it is a subgroup of NISC, which is

     

 13  National Invasive Species Council.  During these times,

     

 14  I was still working on white sturgeon.

     

 15          Within the last four or five years, I became

     

 16  active in working with tribal and state comanagers on

     

 17  addressing the issues of perseverate predation on

     

 18  juvenile salmonids from birds, primarily Caspian terns

     

 19  and double-crested cormorants.  So that's an overview of

     

 20  what I've been active in in the last 20 years.

     

 21     Q.   Thank you, Blaine.  Can you describe some of the

     

 22  field research activities that you have conducted and,

     

 23  in particular, that your -- those activities and your

     

 24  experiences on the Columbia River.

     

 25     A.   As I mentioned earlier, I worked on the
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 01  predation project.  Those activities occurred on the

     

 02  Columbia River but on the mainstem dams proper.  We had

     

 03  field crews out there from the spring through the summer

     

 04  and the fall.  We worked days and nights in a variety of

     

 05  weather and conditions.  A lot of the sturgeon work that

     

 06  I participated in the past has been directly on the

     

 07  river, utilizing boats and fishing gear to either sample

     

 08  or collect sturgeon.  Generally speaking, we would

     

 09  work -- we work year-round with white sturgeon.  We

     

 10  conduct winter surveys with tribal fishing crews for

     

 11  population assessments, as well as overall species

     

 12  composition of what's out there in the river system

     

 13  along with white sturgeon utilizing gillnets, set lines

     

 14  and a variety of other methods and gears.

     

 15          We've been out there when boats were freezing

     

 16  up.  We've also been out there when the wind's blowing

     

 17  60 miles an hour and 100 degrees.  So I've kind of seen

     

 18  and done it all.  I've worked on the Columbia from the

     

 19  estuary all the way up to the Rock Island Reservoir,

     

 20  which is near the town of Wenatchee, Washington, and up

     

 21  the Snake River to the confluence of the Snake and the

     

 22  Salmon River in Idaho.

     

 23     Q.   Blaine, from your personal experience, what is

     

 24  the Columbia River like when the wind is blowing

     

 25  60 miles an hour?
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 01     A.   It's like the North Sea.  It's blowing.  The

     

 02  waves are really being ripped apart by the wind.  It's

     

 03  very, very difficult to even keep your footing in the

     

 04  boat.  We try not to be out there, but every so often,

     

 05  we were out there and the wind comes up.  We know it's

     

 06  coming, but we have to get our gear out of the water.

     

 07  It can be bitterly cold in the wintertime; ice formation

     

 08  on equipment as well as boats.  Again, not something we

     

 09  advocate or -- we normally try not to be out there, but

     

 10  sometimes we have to get out there to remove equipment.

     

 11          And it can be very, very hot and still, at which

     

 12  time you can see all sorts of different conditions in

     

 13  the river.  You can see clear down to the bottom, in

     

 14  some places, and you can see weed mats and fish

     

 15  swimming.  It's always -- it's always a new scene every

     

 16  time you go out on the river.

     

 17     Q.   Thank you.  I would like to ask you some

     

 18  questions about invasive species and ballast water

     

 19  discharges.  Why would you generally be concerned about

     

 20  invasive species in the Columbia River ecosystem?

     

 21     A.   The Columbia River is currently an ecosystem in

     

 22  peril.  Mainstem -- hydro development has taken a once

     

 23  free flowing system and created a series of lakes and

     

 24  reservoirs.  Many of the hydrologic features that

     

 25  created the Columbia and also the species that were
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 01  involved with it, no longer exist.

     

 02          In addition, it's made it a habitat for invasive

     

 03  species, anything from zooplankton to invertebrates and

     

 04  even invertebrate fishes.  Plants, other animals, such

     

 05  as nutria, Spartina grass, millfoil in the water, all

     

 06  these -- all these animals, plants and microorganisms

     

 07  change and further reduce the overall vitality of the

     

 08  Columbia River.  We don't need any more.

     

 09     Q.   So the testimony of Bayer, Gunderson and Roscoe

     

 10  describe measures used to address organisms found in

     

 11  ballast water.  Can you summarize those types of

     

 12  measures?

     

 13     A.   The two types of measures either consist of

     

 14  mechanical or chemical treatments in the ballast.  The

     

 15  ballast is water, of course, that is taken on -- if a

     

 16  ship is going to come into port and pick up a load of

     

 17  grain or other cargo, it needs that ballast to maintain

     

 18  the equilibrium of the ship.  So they pull that water

     

 19  from the port of origin, and they can either treat that

     

 20  water with chemicals or some sort of filtration or, more

     

 21  commonly, they do what's called open water exchange or

     

 22  ballast water exchange, generally done 50 miles

     

 23  offshore, in which the tanks that contain ballast are

     

 24  opened and water is exchanged with the open ocean for

     

 25  the original port-of-origin ballast water, which may be
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 01  salt or it may be freshwater or it may be a combination

     

 02  thereof.  The goal of this is to flush out as many of

     

 03  the microorganisms and/or other -- and other organisms

     

 04  that are in the water of the water of origin.  By

     

 05  transferring that water out, you change the salinity and

     

 06  other chemical factors of the water and most of the

     

 07  organisms, if they're of a freshwater, brackish water

     

 08  nature, most likely will die or be washed out to sea.

     

 09              JUDGE NOBLE:  Mr. Parker, you need to slow

     

 10  down.

     

 11              THE WITNESS:  Sorry about that.  It's that

     

 12  Coke I had at lunch, I guess.

     

 13  BY MR. LOTHROP:

     

 14     Q.   So, Blaine, is this -- are these methods

     

 15  perfect?

     

 16     A.   They're pretty good, but they're not perfect.

     

 17  There's numerous reports and information, samplings,

     

 18  just that animals do survive this exchange and federal

     

 19  regulations allow a minimum of 10 organisms per cubic

     

 20  meter to survive, but at the same time having evidence

     

 21  that it was actually exchanged.

     

 22     Q.   Blaine, you said "minimum."  Did you mean

     

 23  maximum?

     

 24     A.   Minimum of 10 organisms per cubic meter.

     

 25     Q.   A residual of 10 --
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 01     A.   Residual per cubic meter.  So large ships will

     

 02  have many thousands of cubic meters of water.

     

 03     Q.   Shifting topics a little bit -- well, let me ask

     

 04  one more question about invasive species.  Are there

     

 05  other river and estuary systems on the West Coast that

     

 06  have had significant problems with invasive species?

     

 07     A.   Yes.  The one that comes to mind is the

     

 08  San Francisco Bay system with the San Joaquin and

     

 09  Sacramento Rivers that flow into the bay.  At last

     

 10  count, there was over 280 non-native organisms that are

     

 11  currently found in the San Francisco Bay and surrounding

     

 12  waters.

     

 13     Q.   Okay.  Shifting subject matter a little bit.

     

 14  Mr. Challenger offered examples in his written and oral

     

 15  testimony about salmonid fish species and potential

     

 16  effects.  Your testimony addressed non-salmonid species.

     

 17  Could you go into your concerns for some of the

     

 18  non-salmonid species that might be affected by an

     

 19  accidental oil release?

     

 20     A.   Well, three groups are -- three species of fish

     

 21  come to mind.  That would be Pacific lamprey, white

     

 22  sturgeons, as well as eulachon, or often called smelt.

     

 23  Those three species, they're all either resident or

     

 24  anadromous fish and all have varying degrees of

     

 25  residents in the river, but all would be very subject to
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 01  impacts from oil.

     

 02     Q.   So let's take eulachon or smelt as a first

     

 03  example.  Can you describe the life history of smelt for

     

 04  the council and address what life stages might be

     

 05  particularly sensitive to an oil spill?

     

 06     A.   Eulachon are a fairly small marine fish.  They

     

 07  are anadromous, meaning they spawn in freshwater.  But

     

 08  they spend about 95 to 98 percent of their time in the

     

 09  ocean.  But when they do come into freshwater, it's to

     

 10  spawn.  The juveniles -- the eggs are laid over gravels

     

 11  in large rivers, such as the Cowlitz River.  They're

     

 12  fertilized and they hatch in a fairly rapid manner,

     

 13  within a few days, depending on the temperature, and

     

 14  then they drift to sea.  Were some accident to occur

     

 15  during the smelt -- the smelts' spawning period of time,

     

 16  it would impact both adults that had returned of several

     

 17  year classes, as well as the outgoing juveniles that

     

 18  were resulting from that particular spawning event of

     

 19  that year.

     

 20     Q.   Thank you.  I think this has been discussed

     

 21  previously, but are eulachon listed under the Endangered

     

 22  Species Act?

     

 23     A.   They are.

     

 24     Q.   You mentioned lamprey.  Can you please describe

     

 25  the life cycle of lamprey and the status of lamprey in
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 01  the basin?

     

 02     A.   Pacific lamprey are the second most longest

     

 03  species of fish in the Columbia River.  They'll live up

     

 04  to approximately 11 years, the bulk of which is spent in

     

 05  freshwater.  Their life cycle is actually very similar

     

 06  to salmon.  Adult returning lamprey enter the river

     

 07  systems in the spring.  They will move to their spawning

     

 08  areas and overwinter and spawn the following spring,

     

 09  digging reds that are smaller and more cylindrical than

     

 10  you would see from the salmon.  Both the adults, soon

     

 11  after spawning, die.  The juveniles, upon hatching, tend

     

 12  to drift down into quiet areas that have very fine silts

     

 13  and sediments and that's where they spend the next five

     

 14  to seven years of their life, depending upon the

     

 15  location, actually living in the sediments.  They filter

     

 16  feed on drifting organic material that comes downstream,

     

 17  using a fleshy fold at their head.  They're blind.  They

     

 18  look more like a leech at that age, at that stage of

     

 19  life.  Upon -- and as they tend to grow larger in size,

     

 20  every year as they move downstream and into a larger

     

 21  more dynamic habitat as cobble and larger substrate

     

 22  size, they outlie great in the late winter, early

     

 23  spring.  They go through a process where they've

     

 24  actually -- they metamorphose into an organism that now

     

 25  looks like a juvenile lamprey, going from what looks
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 01  like a leech or a worm into an animal that actually has

     

 02  gill pores and eyes and a functional disk.  They become

     

 03  very silvery, like a juvenile salmon, and they tend to

     

 04  follow the river current downstream like juvenile

     

 05  salmon.  They don't actively swim downstream.  They just

     

 06  kind of drift downstream.  They tend to drift deeper in

     

 07  the water column and make their way out to the ocean,

     

 08  where they will rear for several years, parasitizing

     

 09  fish and other organisms in the ocean, before then

     

 10  returning to spawn and dying, completing the life cycle.

     

 11     Q.   So a few more questions about lamprey.  What

     

 12  life stages of lamprey might be particularly sensitive

     

 13  to an oil spill?

     

 14     A.   All freshwater life stages would be very

     

 15  sensitive to an oil spill.  The juveniles, of course, as

     

 16  I just mentioned, are actually living in substrate.

     

 17  They could be subject to complete coverage of, you know,

     

 18  oil that has, you know, settled in or is aggregated and

     

 19  covered their rearing areas.  They could physically

     

 20  ingest the oil in their feeding processes.  Adult

     

 21  lamprey, either in their migration stage or their

     

 22  overwintering stage, they tend to spend a lot of time in

     

 23  nooks and crannies in the rocks, resting and waiting for

     

 24  their spawning in the spring, would also be subject to

     

 25  impaction and -- just through basic respiration of water
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 01  if the oil was to be moving downstream to wherever the

     

 02  animals were living.  They don't tend to actively move

     

 03  out of those areas.  They tend to settle in those areas

     

 04  for long periods.  So contact -- direct contact would be

     

 05  one of the concerns.

     

 06     Q.   So in his testimony, Mr. Challenger mentioned

     

 07  that he worked on remediating the effects of a herbicide

     

 08  spill on Fifteenmile Creek.  Are you familiar with where

     

 09  Fifteenmile Creek is?

     

 10     A.   Yes, I am.

     

 11     Q.   And where is that?

     

 12     A.   Just on the eastern edge of the Dalles.  So you

     

 13  have the Dalles in Portland.

     

 14     Q.   And it's a tributary flowing --

     

 15     A.   Flowing into the Columbia River.

     

 16              JUDGE NOBLE:  Mr. Parker, could you talk a

     

 17  little slower, please, for the court reporter.

     

 18              THE WITNESS:  Thank you.

     

 19              JUDGE NOBLE:  And he would also like you to

     

 20  speak a bit louder.

     

 21              THE WITNESS:  Okay.

     

 22  BY MR. LOTHROP:

     

 23     Q.   Are lamprey present in Fifteenmile Creek?

     

 24     A.   Yes, they are.

     

 25     Q.   Can you describe the remediation that was done
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 01  in Fifteenmile Creek and whether that was intended to

     

 02  address lamprey?

     

 03     A.   The remediation that was done was done primarily

     

 04  to address issues for steelhead passage and spawning.

     

 05  The remediation specifically consists of removing an old

     

 06  weir that was downstream of the existing fish ladder

     

 07  which is still there today.  The weir had fallen in

     

 08  disuse; it was more of a blockage.  And it was removed

     

 09  as part of the remediation process for the impacts of

     

 10  the pesticide spill that occurred in the creek.  And at

     

 11  that point, it was completed in the fall of the same

     

 12  year, which is fall 2000, and -- but no work was

     

 13  specifically done for Pacific lamprey.  It was only for

     

 14  salmons.

     

 15     Q.   Was the chemical found in lamprey in subsequent

     

 16  years?

     

 17     A.   Yes, it was.  A recent survey of a number of

     

 18  tributaries in the Columbia Basin for juvenile lamprey

     

 19  and pesticides that may or may not be occurring in those

     

 20  habitats was conducted, and they did do sampling in the

     

 21  lower area of Fifteenmile Creek and found the same

     

 22  chemical, oxyfluorfen, I believe is what it's called,

     

 23  and that was present 12, 13 years after the area had

     

 24  been remediated and cleaned, and it was found both in

     

 25  the substrates and the sediments as well as the juvenile
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 01  lamprey that were found in that same area.

     

 02     Q.   Thank you.  Let's talk a little bit about the

     

 03  life history of sturgeon in the Columbia River.  Can you

     

 04  describe the sturgeon life history, please.

     

 05     A.   Sturgeon are the largest and oldest, longest

     

 06  living fish in the Columbia River system.  They're

     

 07  endemic to the Pacific Coast of the US and Canada.

     

 08  Sturgeon may live to be in excess of 100 years of age

     

 09  and grow over 13 or 14 feet in length and weigh over

     

 10  1,000 pounds.  They are the iconic fish of the

     

 11  Northwest, from my perspective, because I work with

     

 12  them, I guess.  But they're an amazing animal.  But

     

 13  they're an animal that has a very long timespan.

     

 14  Juvenile sturgeon -- or in order to become an -- adult

     

 15  fish tend to -- or mature males at about age 15 to 20

     

 16  and females tend not to spawn until they're at least 25

     

 17  or 30 years of age before their first spawn.  A female

     

 18  may only spawn on an average of every two to five years

     

 19  for their life.  Spawning occurs generally in large,

     

 20  high-velocity turbulent areas.  Historically, that

     

 21  would've been downstream of like Celilo Falls or other

     

 22  near gorge areas in the Columbia River and Snake River

     

 23  systems.  Today it often occurs primarily downstream of

     

 24  mainstem projects in the spring.

     

 25          They spawn in water temperatures that range from

�3883

                          LOTHROP / PARKER

     

     

     

 01  the lows -- I'm -- in centigrade, 12 to up to maybe 17

     

 02  to 18 degrees C, which is mid 50s to the low 60s

     

 03  Fahrenheit.  Spawning is a -- somewhat of a communal

     

 04  affair.  Females will be followed around by a number of

     

 05  males and as she releases her eggs, those eggs are

     

 06  fertilized by the males.  The eggs, upon contacting

     

 07  freshwater, become very, very sticky and adhesive.  And

     

 08  as they drift down to the milt, they're fertilized.

     

 09  These fertile sticky eggs will then drift down to the

     

 10  bottom of the river and stick to logs, rocks, whatever

     

 11  they contact.  They incubate for a week to ten days,

     

 12  depending on water temperatures.  The juvenile sturgeon

     

 13  then hatch, not looking like a sturgeon, but looking

     

 14  like little tadpoles.  And similar to lamprey, they go

     

 15  through a metamorphosis over the next six weeks where

     

 16  they will gain -- grow fins, their mouth will develop

     

 17  and they will begin feeding.  At about six weeks of age,

     

 18  they're about an inch long and look like a miniature

     

 19  adult sturgeon.  And they will spend the bulk of their

     

 20  life rearing right on the river's bed, feeding on a

     

 21  variety of organisms of which changes as they grow

     

 22  larger.  They'll start on very small silk plankton and

     

 23  other critters and as they get large, they'll transfer

     

 24  over to small clams, crayfish, other fishes.  And as

     

 25  they become adults, they will feed on large invertebrate
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 01  fish, clams and a variety of other organisms.  The ones

     

 02  in the estuary will feed on shrimp and clams.  They

     

 03  pretty much can eat whatever they want.  But they don't

     

 04  have any teeth.  They just inhale it.  But, again,

     

 05  they're feeding on the bottom, and a lot of times you'll

     

 06  catch sturgeon and their mouth area is colored the color

     

 07  of the sediment from them rubbing around in the

     

 08  sediment, feeding on clams or shrimp or whatever other

     

 09  organism they might be feeding on in the location.

     

 10     Q.   So, Blaine, remind you to slow down a little

     

 11  bit.

     

 12          And can you describe some of the concerns you

     

 13  might have about how an oil spill would affect sturgeon

     

 14  in its life history?

     

 15              JUDGE NOBLE:  Mr. Parker, can you do it

     

 16  slowly?

     

 17              THE WITNESS:  We'll try.

     

 18     A.   Juvenile sturgeon or incubating eggs would be

     

 19  impacted from direct contact with oil, potentially being

     

 20  either suffocated or chemically impacted from the oil.

     

 21  Eggs are very, very delicate.  I have spawned sturgeon

     

 22  and there's very -- you have to go through a number of

     

 23  protocols to make sure the eggs remain fertile and

     

 24  viable even in a sterile hatchery situation.

     

 25          Eggs in the Columbia are often subject to
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 01  temperature changes and impaction debris in the water.

     

 02  So eggs would be a concern for direct contact, as well

     

 03  as even aggregations of oil and materials.

     

 04          Juvenile sturgeon are very benthic-orientated.

     

 05  As I mentioned earlier, they're eating stuff off the

     

 06  bottom.  But they're not particularly fussy about what

     

 07  they're eating.  So they could easily ingest oil and,

     

 08  again, from a culture situation, they're a fairly

     

 09  delicate animal.  You can -- they will look like large

     

 10  sharks when they're big.  They're still very delicate

     

 11  and very easily lost.

     

 12          At a small size, they're -- you know, the

     

 13  chemicals in oil would be a very difficult thing for

     

 14  their metabolism and their digestive systems to

     

 15  assimilate, although I've never fed oil to them.  They

     

 16  didn't evolve with oil.

     

 17          The larger fish foraging in the benthos, eating

     

 18  clams, other organisms that -- living in there would

     

 19  also be ingesting oil and having direct contact with

     

 20  those as well.  They also feed in the water column, so

     

 21  they will feed on fishes, particularly near dams.  So

     

 22  again, contact and ingestion would be my concerns.

     

 23  BY MR. LOTHROP:

     

 24     Q.   Would sturgeon -- if oil persisted in the

     

 25  environment, would sturgeon be persistently exposed to
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 01  that oil?

     

 02     A.   Potentially they would be.  Sturgeon do move

     

 03  around.  They have home areas.  They tend to spend large

     

 04  amounts of time in favored habitats.  And if oil was in

     

 05  that area, they most likely would be -- they probably

     

 06  wouldn't leave that area unless it was really, really

     

 07  bad.  But if there was settled amounts of it in the

     

 08  area, they would probably stay there.

     

 09              JUDGE NOBLE:  Mr. Lothrop, we're going to

     

 10  try something else this afternoon.  We're going to try

     

 11  two short breaks.

     

 12              MR. LOTHROP:  Okay.

     

 13              JUDGE NOBLE:  And so I didn't want to

     

 14  interrupt your testimony, but I think we need to go off

     

 15  the record for ten minutes.  We will come back at 2:15.

     

 16              MR. LOTHROP:  Okay.

     

 17              JUDGE NOBLE:  Thank you.

     

 18              (Recess taken from 2:06 p.m. to 2:19 p.m.)

     

 19              JUDGE NOBLE:  We're ready to go back on the

     

 20  record.

     

 21              Mr. Lothrop?

     

 22              MR. LOTHROP:  Thank you.

     

 23  BY MR. LOTHROP:

     

 24     Q.   Blaine, also if you would speak with the

     

 25  microphone closer, I think that might be helpful to the
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 01  reporter.

     

 02     A.   I'll try.

     

 03     Q.   So, Blaine, Dr. Elliott Taylor, at paragraphs 46

     

 04  to 49 of his testimony, talks about oil particulate

     

 05  aggregates.  Do you recall what types of particulates

     

 06  form these aggregates when oil is present in the water?

     

 07     A.   I'll just go with my memory as far as trying to

     

 08  find it.

     

 09     Q.   That would be fine.

     

 10     A.   Yeah.  Both organic and inorganic particulates,

     

 11  meaning small pieces of material, would be the basis for

     

 12  forming those oil particulate aggregates -- or

     

 13  particles, excuse me.  So bits of sediment, sticks,

     

 14  rocks, twigs, bits of organic plant material, all would

     

 15  help to form those particles.

     

 16     Q.   So you were here for the testimony of Kathryn

     

 17  Brigham?

     

 18     A.   Yes, I was.

     

 19     Q.   And she talked about aquatic vegetation.  Are

     

 20  you familiar with aquatic vegetation in the Columbia

     

 21  River?

     

 22     A.   Yes, I am very familiar with aquatic vegetation

     

 23  in the Columbia River.

     

 24     Q.   Can you describe some of your experiences with

     

 25  regards to aquatic vegetation?
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 01     A.   During our sturgeon sampling when we set out

     

 02  gillnets for juvenile sturgeon -- it's a process we call

     

 03  indexing where we go to the same site every year -- the

     

 04  nets have fairly small mesh, probably about -- maybe two

     

 05  inches, about half what you'd see in a chain link fence.

     

 06  And many times we will start to pull the net after it's

     

 07  been sitting in the river overnight and it's like it's

     

 08  locked to the bottom of the river because there's so

     

 09  much material that has been swept into that net.

     

 10          As we pull it on the boat, the float line that

     

 11  has the corks, the bottom line which is weighted, or

     

 12  called the lead line, they tend to come together so they

     

 13  bag all that material.  And as we bring that on board

     

 14  the boat, we're -- similar to what Kathryn Brigham was

     

 15  talking about, they were knocking the material out.  We

     

 16  do the best we can, but we don't want to lose the fish

     

 17  and other organisms that we were trying to catch in the

     

 18  first place.  So we bring the whole thing in the boat.

     

 19  And we're working on boats that are close to 30 feet in

     

 20  length, six or seven feet across, have sides that are

     

 21  several feet high, and we will fill the front half of

     

 22  that boat with aquatic material time and time again.

     

 23  Yeah, it's phenomenal how much material is out in that

     

 24  river.

     

 25     Q.   Does it vary seasonally?  Could you just
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 01  describe the seasonal variation, if it does.

     

 02     A.   Yeah, it varies seasonally.  Most of the plants

     

 03  tend to grow in the spring and summer and die back or

     

 04  senescence in the fall and through the winter to the

     

 05  root material that is in the sediments.  In some places

     

 06  the plant material, particularly if it's millfoil, which

     

 07  also is an invasive species by the way, can reach 20 or

     

 08  30 feet in length, particularly if the water is clear,

     

 09  and large concentrations will form away from the main

     

 10  channel where it's a little -- where the river is slower

     

 11  and it's a little bit warmer.  But then as that stuff

     

 12  dies and breaks loose in the fall, it tends to kind of,

     

 13  you know, drift downstream or sink and almost roll

     

 14  underwater, you know, kind of like waves, I guess,

     

 15  because that's what it looks like when it gets into the

     

 16  nets.  You can get boats' motors wrapped up in it.  It's

     

 17  a big problem.

     

 18     Q.   So based on your research -- or based on -- I'm

     

 19  sorry -- Dr. Taylor's testimony and your own research,

     

 20  do you think that oil could get bound up with this

     

 21  aquatic vegetation?

     

 22     A.   Yeah.  I don't see how it would avoid it,

     

 23  because there's so much material out there.  Any bend in

     

 24  the river or a wide spot where there isn't a lot of

     

 25  current, there's a bed of weeds, aquatic macrophytes,
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 01  and the oil, depending on where it drifted, would drift

     

 02  either through or right over the top of this material

     

 03  and pretty much just kind of wad up right there, I would

     

 04  think.  It's almost like an underwater fence.

     

 05     Q.   So you said this -- the aquatic vegetation dies.

     

 06  What happens when it dies?  Does it -- where does it go?

     

 07     A.   It generally just sinks to the river bottom.  It

     

 08  doesn't -- it decays eventually, but initially it just

     

 09  sinks to the river bottom versus floating on top.

     

 10     Q.   So if it was contaminated with oil, would you

     

 11  expect that oil would also go to the river bottom?

     

 12     A.   Yeah, if the oil and the weeds were together, I

     

 13  would expect they would go to the river bottom.  I'm not

     

 14  totally familiar with how that would look, but you don't

     

 15  see weeds floating on the top in the wintertime.

     

 16     Q.   And I would like to talk a little bit about the

     

 17  ecosystem of the bottom of the river.  Earlier you used

     

 18  the term "benthos."  Can you describe in a little more

     

 19  detail for the council what you mean by benthos?

     

 20     A.   It's a term we learned in limnology.  It's the

     

 21  benthic, or the bottom of the river.  Things that are

     

 22  benthically oriented live at the bottom of the river.

     

 23  And as such -- it's just a term we use on a regular

     

 24  basis to describe things either that live or are in

     

 25  contact with the substrate of the bottom of the river.
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 01     Q.   Can you describe the ecology -- what's happening

     

 02  in the ecosystem in the benthos?

     

 03     A.   It's a very dynamic area, depending in large

     

 04  part on what type of substrate is there, "substrate"

     

 05  being is it sand?  Is it clay?  Is it large boulders?

     

 06  That somewhat -- that and the current dictates what sort

     

 07  of life is there.  The current really will dictate the

     

 08  bottom.

     

 09          If you have strong currents through an area, it

     

 10  will scour out the fine stuff, the sand, the silt, the

     

 11  clays, to where there's just large rock or bedrock or

     

 12  cobble.  These are all specific terms that are used by

     

 13  stream researchers.  They refer to different sizes of

     

 14  particles.

     

 15          So if you were to look in an area of the

     

 16  Columbia, for example, the Hanford Reach, which is

     

 17  upstream of McNary Dam, it's the last free-flowing

     

 18  section of the Columbia River.  That's where all the --

     

 19  Stuart Ellis mentioned the fall Chinook are spawning up

     

 20  there.  It's primarily cobble, which is rock about the

     

 21  size of, say, a grapefruit up to a basketball.  The

     

 22  animals and the organisms that live there are very

     

 23  different than organisms that you would find in, say,

     

 24  Bonneville Reservoir, in areas where it's fairly silty

     

 25  or clay-like.
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 01     Q.   And what kind of organisms do you think you

     

 02  would fall in the benthos, and would they be little or

     

 03  big or both?

     

 04     A.   Again, it goes back to particle size.  If you

     

 05  have fine material, sand, silt, you could have juvenile

     

 06  lamprey living in it; you would have a variety of what

     

 07  are called macroinvertebrates.  For anybody who's a fly

     

 08  fisherman, that's your nymphs.  It's small worms, maybe

     

 09  little clams.

     

 10          As you transform into systems that have more

     

 11  gravel and rock, you would get crayfish.  You will still

     

 12  have some clams, but you'll have different kinds of

     

 13  macroinvertebrates, all of which are the basis of the

     

 14  food chain for the rest of the organ -- the larger

     

 15  organisms in the river.  Sturgeon, for example, will

     

 16  feed in a variety of areas.  They'll feed on mudflats

     

 17  and they'll be eating clams in those areas.  They will

     

 18  move into areas where there's more cobble and rock and

     

 19  they'll root around in there and get crayfish.

     

 20          A favorite place for them to feed is near the

     

 21  grain elevators because the spilled grain piles up on

     

 22  the river bottom which then attracts fish and crayfish,

     

 23  and the sturgeon will move in there and that's kind of a

     

 24  unique microhabitat, but the fish and the critters are

     

 25  somewhat adaptable to that.  So it's a very diverse
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 01  community down there.

     

 02     Q.   If oil were to contaminate the benthos, can you

     

 03  say what effects might occur to the ecosystem, the

     

 04  benthic ecosystem?

     

 05     A.   Well, assuming that oil is not a natural part of

     

 06  that ecosystem to begin with, you would probably expect

     

 07  to see some loss of life either through suffocation --

     

 08  they can't -- if they're covered in oil, they can't

     

 09  breathe.  It would also potentially cover food.

     

 10  Organisms, I'd say larger fish like sturgeon or other

     

 11  fishes that would eat that, they might continue to

     

 12  forage in those areas because they're adapted to feed in

     

 13  those areas.  But oil by itself isn't part of that

     

 14  ecosystem right now.  So when you introduce something

     

 15  that's not part of that area, the animals either -- if

     

 16  they can leave, they may leave; if not, their --

     

 17  particularly those that live in the sediment are kind of

     

 18  stuck where they're at.  They're not going to get up and

     

 19  leave.

     

 20     Q.   So a couple more questions.  Can you

     

 21  characterize, broadly speaking, the amount -- the time

     

 22  that sturgeon and lamprey have been on this planet?

     

 23     A.   Longer than us.  Seriously, they -- in the

     

 24  fossil records, both lamprey and sturgeon go back

     

 25  hundreds of millions of years.  They're both very
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 01  primitive fish.  They're both cartilaginous fish,

     

 02  meaning, they're primarily cartilage.  They're not a

     

 03  bony fish like, say, a salmon or a bass.  The presence

     

 04  on sturgeon of the bony scoots or plates links them

     

 05  evolutionarily to the very primitive fishes.  Well

     

 06  before T-Rex walked this earth, there were sturgeon and

     

 07  lamprey in their present form in the waters of the

     

 08  world.  That's part of the -- for me, the satisfaction

     

 09  of working with an animal like a white sturgeon.

     

 10  They're very unique and they're very dynamic.

     

 11     Q.   And then, finally, Stuart Ellis talked a little

     

 12  bit about the status of lamprey in the basin.  Can you

     

 13  give us your sense of the status of lamprey?

     

 14     A.   Yeah.  Presently -- I'll go back, historically,

     

 15  lamprey -- Pacific lamprey and -- there's other lamprey

     

 16  species as well, but when I talk today, it will be

     

 17  specifically talking about Pacific lamprey -- were

     

 18  incredibly numerous.

     

 19          I read some recent material from an elder of one

     

 20  of our tribes who talked about lamprey so thick in a

     

 21  creek they looked like hair on a rock.  So lamprey are

     

 22  this long and about that big around.  So imagine a large

     

 23  boulder, maybe the size of this table, and it's

     

 24  literally covered.  And I've seen pictures of that, and

     

 25  it's amazing.  They were incredibly numerous, millions
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 01  upon millions.

     

 02          Because they were not a sport fish, they were

     

 03  never really counted.  People would just -- you know,

     

 04  for a non-tribal people, they were viewed as a trash

     

 05  fish or potentially even a predator.

     

 06          Sea lamprey in the Great Lakes that were

     

 07  introduced there by the Saint Lawrence Seaway are an

     

 08  exotic predator in that system and they feed on the

     

 09  native fish in the Great Lakes.

     

 10          Pacific lamprey evolved in kind with the fishes

     

 11  of this system, of the Columbia and other coastal

     

 12  rivers.  So they do their feeding in the ocean.  They

     

 13  don't feed in the river.  They simply come up and spawn

     

 14  and reproduce and then they leave.

     

 15          So moving towards present day, as the region was

     

 16  developed, as hydroelectric dams were put into the

     

 17  system, as drainages were diverted, as water was taken

     

 18  away from -- or diverted out into fields, lamprey

     

 19  numbers began to decline.  By the late -- mid to late

     

 20  '90s, their numbers had dropped substantially from what

     

 21  they were 20 or 30 years ago.  There was initial -- at

     

 22  least some counting down back in the '60s, and then it

     

 23  was curtailed because it was deemed to be too difficult.

     

 24  But there is a precipitous drop in there, and we feel

     

 25  that was likely due to the Snake River dams that were
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 01  put in place, Ice Harbor, Lower Monumental, Little

     

 02  Goose, and also lower granite dams.

     

 03          A lot of the lamprey habitat was up actually in

     

 04  Idaho.  The clear water system, Dworshak Reservoir was

     

 05  created behind Dworshak Dam.  That's a 700-foot tall

     

 06  barrier to lamprey.  There's hundreds and hundreds of

     

 07  perfectly good miles of lamprey habitat behind that

     

 08  project that were cut off from returning adults.  So

     

 09  throughout the system, lamprey are present but in very,

     

 10  very reduced numbers.

     

 11          It's been a focal point of our commission and

     

 12  our member tribes to restore this traditionally

     

 13  important fish to as much of the habitat that it can

     

 14  still survive in to this day.  So that's also been a big

     

 15  effort on the part of our commission to bring those

     

 16  animals back.  But probably 10 percent of what used to

     

 17  be here is what's here today.  They've been petitioned

     

 18  twice for listing.  Both times they've been turned down,

     

 19  primarily because there wasn't enough data collected on

     

 20  the distribution and past -- what's the word we're

     

 21  looking for? -- past abundances.  A lot of the

     

 22  information is historical but not collected in a format

     

 23  that is more of a scientific-type format; hairs on a

     

 24  rock is what it is.  It paints a pretty good picture,

     

 25  but it doesn't give you a count of them.
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 01     Q.   So, Blaine, when you say "petitioned to be

     

 02  listed," can you explain a little bit more about what --

     

 03  listed as what?

     

 04     A.   Listed under the Endangered Species Act and the

     

 05  annals were actually -- the Fish and Wildlife Service

     

 06  was the folks -- was the agency that had received the

     

 07  petition.  Because they spend most of their life in

     

 08  freshwater, they're technically a ward of the Fish and

     

 09  Wildlife Service versus like salmon, which are managed

     

 10  and overseen by the National Marine Fisheries Service,

     

 11  marine fisheries versus freshwater fish.  But both times

     

 12  that petition for listing under the Endangered Species

     

 13  Act has been denied.

     

 14              MR. LOTHROP:  I think that's all the

     

 15  questions I have at this time.

     

 16              JUDGE NOBLE:  Cross-examination?

     

 17                      CROSS-EXAMINATION

     

 18  BY MR. JOHNSON:

     

 19     Q.   Mr. Parker, I'm Dale Johnson.  I'm one of the

     

 20  counsel for the applicant in this case.

     

 21     A.   Good afternoon.

     

 22     Q.   Good afternoon.  First of all, are you familiar

     

 23  with the Endangered Species Act consultation with the

     

 24  National Marine Fisheries Service and National Fish and

     

 25  Wildlife Service related to this project?
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 01     A.   I haven't seen any information that any

     

 02  consultation has been done at this point.

     

 03     Q.   Okay.  Turning back to where you started, you

     

 04  corrected your testimony on page 7 of your prefiled

     

 05  testimony where you had previously said that some

     

 06  estimates or that ballast water releases would be

     

 07  approximately 50 percent of the entire flow of the

     

 08  Columbia, or 6 million cubic meters -- says metrics of

     

 09  water.  And I believe you changed that to read, will be

     

 10  approximately 50 percent of the total ballast water

     

 11  downriver of the Bonneville Dam; is that right?  I was

     

 12  trying to write.

     

 13     A.   Yeah.  What I had originally written was that if

     

 14  the project was -- went forward, that the shipping that

     

 15  would come in to receive the oil, the volume of that

     

 16  ballast water would be approximately 50 percent of the

     

 17  entire volume of all shipping that currently enters the

     

 18  Columbia River at this time, which is approximately

     

 19  12 million gallons -- 12 -- excuse me, 12 million cubic

     

 20  meters.  And it is based upon the stuff that I read in

     

 21  the -- the material I read in the DIS, the shipping that

     

 22  would be entering the system would contribute

     

 23  approximately 6 million cubic meters of ballast water

     

 24  into the Columbia River.

     

 25     Q.   Okay.  And what's your understanding of the
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 01  vessel count that that would be based on?

     

 02     A.   If I recall correctly, the vessel count was

     

 03  approximately one ship per day, a large one.

     

 04     Q.   Okay.  Do you know how many vessels -- piloted

     

 05  vessels transited the Columbia River last year?

     

 06     A.   No, I do not.

     

 07     Q.   Okay.  If I told you it was somewhere around

     

 08  1400, would that surprise you?

     

 09     A.   It wouldn't surprise me.  There's a lot of ships

     

 10  out there.

     

 11     Q.   And what size vessels are you assuming when you

     

 12  reached this conclusion about the volume of ballast

     

 13  water?

     

 14     A.   It would be the standard size tankers that would

     

 15  be brought in to -- the number was written down some

     

 16  place in one of the materials.  I can't recall exactly

     

 17  where it was.  But at the time I -- when I wrote my

     

 18  materials, that was something -- I didn't fabricate it.

     

 19  I didn't estimate it.  It was written down some place.

     

 20     Q.   Okay.  And how about were you -- are you taking

     

 21  into consideration the potential additional vessel

     

 22  traffic in the river?

     

 23     A.   No, strictly just new shipping just for the

     

 24  project.

     

 25     Q.   Okay.  All right.  You also testified early in
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 01  your testimony about wind conditions in the river.  Were

     

 02  you referring to the conditions in the Gorge or

     

 03  downriver?

     

 04     A.   Every place I've worked in the river it's blown.

     

 05     Q.   Okay.  And you made an analogy to the North Sea.

     

 06  Presumably that wasn't -- you didn't mean that

     

 07  literally, did you?

     

 08     A.   Video footage I've seen of the North Sea, yeah.

     

 09     Q.   Video.  So you --

     

 10     A.   I haven't been on the North Sea, no.  Wouldn't

     

 11  want to be.

     

 12     Q.   Fair enough.

     

 13              MR. JOHNSON:  Nothing further.

     

 14              JUDGE NOBLE:  Redirect, Mr. Lothrop?

     

 15              MR. LOTHROP:  Nothing at this time.

     

 16              JUDGE NOBLE:  Council questions?

     

 17              Mr. Stone?

     

 18              MR. STONE:  Good afternoon, Mr. Parker.

     

 19              THE WITNESS:  Good afternoon.

     

 20              MR. STONE:  Are you aware of any documented

     

 21  cases whereby ballast water has created an infestation

     

 22  of species in the Columbia River Basin?

     

 23              THE WITNESS:  There is a number of Asianic

     

 24  copepods that have been introduced by ballast water.

     

 25              MR. STONE:  I'm not sure what that means.
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 01              MR. LOTHROP:  And you might need to spell it

     

 02  for the court reporter.

     

 03              THE WITNESS:  Copepods are a small

     

 04  zooplankton critter, "critter" for, you know, lack of a

     

 05  better -- they're a small zooplankton.  A copepod is

     

 06  actually a class of organism.  It's c-o-p-e-p-o-d-s, I

     

 07  believe.  They have lived their entire life in the water

     

 08  column.  They feed on other organisms.  And these

     

 09  organisms, having been brought in by a ballast water,

     

 10  likely from San Francisco Bay where they're also very

     

 11  common, this inter-shipping back and forth between, say,

     

 12  San Francisco and Seattle and Portland and British

     

 13  Columbia tends to move things back and forth.  They have

     

 14  actually displaced other native copepods, based upon the

     

 15  monitoring work that's been done in the estuary.  It's

     

 16  just one example.

     

 17              There's a myriad of organisms that have been

     

 18  brought over via ballast water because there would be no

     

 19  other way for them to have reached the other shore, say

     

 20  from Korea or Africa or some other place.  Classic

     

 21  example are Chinese mitten crabs.  Native to Asia,

     

 22  China, very popular food source, but they began to show

     

 23  up in San Francisco Bay in the late '80s, early '90s and

     

 24  in a fairly significant population explosion.  Actually

     

 25  was clogging up parts of the delta water system that
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 01  feeds both fields, as well as the cities out of the

     

 02  delta.  They're catadromous, meaning that they rear --

     

 03  they spawn in saltwater, but they rear in freshwater and

     

 04  they live off detritus, the small organisms, plant

     

 05  material in rivers and large estuary areas.  These

     

 06  animals -- there was a lot of concern they were going to

     

 07  start eating salmon eggs, because they were moving up

     

 08  into the San Joaquin and Sacramento Rivers.  Since that

     

 09  time their population has declined a little bit, but

     

 10  they're still very present up there.

     

 11              MR. STONE:  So if I understand your

     

 12  testimony, if a ship takes on ballast water in

     

 13  San Francisco Bay and transits to the Columbia River,

     

 14  they are not required to do a ballast water exchange in

     

 15  the open ocean before entering the river?

     

 16              THE WITNESS:  They are required.

     

 17              MR. STONE:  They are required.

     

 18              THE WITNESS:  Yes.

     

 19              MR. STONE:  So you're saying that any

     

 20  possible transfer of invasive species from San Francisco

     

 21  Bay to Columbia River is just a remnant of a residual --

     

 22  this ton of organisms per cubic meter of water limit

     

 23  that you mentioned earlier in your testimony?

     

 24              THE WITNESS:  Not everybody does their

     

 25  ballast water exchange.  People have been pretty good
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 01  about it lately, as both Washington and Oregon have

     

 02  increased their ballast water monitoring programs.  But

     

 03  not everybody does.  Even when they do a ballast water

     

 04  exchange, depending on the complexity of the internal

     

 05  structure of the ship, it doesn't mean that saltwater

     

 06  gets into all those areas.  So there's opportunities for

     

 07  organisms to persist and be transported and released.

     

 08              MR. STONE:  Thank you.

     

 09              JUDGE NOBLE:  Other questions?  To my left?

     

 10  All right.

     

 11              Any questions based upon Mr. Stone's

     

 12  question?

     

 13              MR. LOTHROP:  None.

     

 14              JUDGE NOBLE:  Mr. Parker, thank you for your

     

 15  testimony.  You are excused as a witness.

     

 16              THE WITNESS:  Thank you.

     

 17              JUDGE NOBLE:  Well, when I looked at the

     

 18  witness list -- we can go off the record.

     

 19              (Recess taken from 2:45 p.m. to 2:46 p.m.)

     

 20              JUDGE NOBLE:  Back on the record.

     

 21              MS. CARTER:  Yes, Your Honor.  As of

     

 22  tomorrow -- I apologize for not filling up today.  I

     

 23  thought we would go longer.  Tomorrow we're going to

     

 24  have Mr. Wilbur Slockish.  He's a fact witness, a tribal

     

 25  fisher and he has experience with spills, and he will be
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 01  rebutting Mr. Challenger.

 02              Next we'll have Ms. Elizabeth Sanchey,

 03  S-a-n-c-h-e-y.  She's also a fact witness.  And she will

 04  be discussing Mosier and the tribal response to Mosier.

 05              Next we'll have Randy Settler, who is also a

 06  fact witness and he's a tribal fisher and will also be

 07  discussing Mosier.  Those three do not have prefiled

 08  testimony.  They're all fact witnesses.

 09              Fourth we will have Mr. Roger Dick.  He has

 10  prefiled testimony.  He has tribal fisher experience and

 11  also rail safety, and he will be rebutting the testimony

 12  of Mr. Challenger, Mr. Schatzki and Mr. Carrico.

 13              Finally, we will have Mr. -- excuse me,

 14  Dr. Zachary Penney.  He has prefiled testimony.  He will

 15  be speaking about the oil spill response on salmonids,

 16  and he will be rebutting the testimony of

 17  Mr. Challenger.

 18              JUDGE NOBLE:  Is it your belief that

 19  tomorrow will be a full day, or do you think that we

 20  should ask for additional witnesses to be on deck?  I

 21  know there's a concern about having enough time for the

 22  proponents to complete their witness list.

 23              MS. CARTER:  So we can have Dr. Stanley

 24  Rice, and he has prefiled testimony and he'll be

 25  speaking to environmental aquatic impacts from -- oil
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 01  spill impacts to aquatic resources.  Sorry.

 02              JUDGE NOBLE:  Thank you.  I appreciate you

 03  making him available.  Thank you.

 04              Is there anything we need to do on or off

 05  the record before we adjourn for today?

 06              MR. JOHNSON:  No, Your Honor.

 07              JUDGE NOBLE:  In that case, we are adjourned

 08  until tomorrow morning, Friday, the 22nd of January

 09  [sic].  Thank you all.  July.

 10              (Hearing Adjourned at 2:49 p.m.)
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