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I. INTRODUCTION

The Port of Vancouver USA (Port) files this response to the motion of Tesoro Savage

Petroleum Terminal, LLC (Vancouver Energy) and the cross-motion of the City of

Vancouver (City). The question presented by both motions is whether the V/ashington State

Energy Facility Site Evaluation Counsel (EFSEC) or the City has the authority to issue a

pretreatment wastewater disposal permit to Vancouver Energy. EFSEC is the proper party to

issue the pretreatment wastewater disposal permit for the reasons presented in this motion.

The City's motion should be denied, and Vancouver Energy's motion should be granted.

II. FACTS

The Port incorporates the facts and history of this application as presented by

Vancouver Energy.
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ilI. LAW AND ARGUMENT

EFSEC recently articulated the intent of the Washington legislature in creating the

Council: to ensure that authority and responsibility for siting energy facilities i, giuen to one

entity for the purposes of efficiency and timeliness. EFSEC wrote:

The Legislature intended, as part of the energy facility siting process, for
EFSEC to: preserve and protect the quality of the environment, assure that
sufficient operational safeguards are in place, and avoid costly duplication in
the siting process and ensure that decisions are made in a timely manner. '

Here, the City claims to have the only authority to issue one of the necessary permits

for an energy facility. Any requirement to piece-meal necessary permits is contrary to the

purpose for which EFSEC was created.

A. EFSEC was created to provide a íone-stop" process.

"The State of Washington Energy Facility Site Evaluation Council (EFSEC or

Council) provides a oone-stop' siting process for major energy facilities in the State of

Washington. EFSEC coordinates all evaluation and licensing steps for siting certain energy

facilities in Washing tort."2

This ooone-stop" process concept is an extension of our state's policy to recognize the

pressing need for energy facilities and ensure reasonable methods to locate and operate such

facilities with minimal adverse effects on the environment.3 The one-stop process provides

significant advantages to the public and the regulated community, and allows EFSEC to

quickly and efficiently make recommendations to the Governor. It specifically addresses the

legislative intent of avoiding costly duplication in the siting process and ensuring that

decisions are made timely and without unnecessary delay.a EFSEC coordinates all

t EFSEC Policy #16-0l,dated March 25,2016, citing RCW 80.50.010.
2 http ://www. efsec.wa. gov/default. shtm.
3 RCV/ go.5o.o1o.

a RCw so.so.o1o(5).
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evaluation and licensing steps, specifies the conditions of construction and operation, and

manages the environmental and safety oversight program of facility and site operations.s

The efficiency of this process encourages the most reasonable method for meeting

our state's energy demands while addressing the broad public interest in energy facilities,

their location, and their operation. To that end, the legislature established EFSEC and that

EFSEC has exclusive authority to grant necessary Clean Water Act permits for energy

facilities in the State of Washington, including industrial wastewater disposal permits.6 To

ensure that there is only one stop for all evaluation and licensing steps necessary to site and

operate an energy facility, Chapter 30.50 RCV/ preempts "all matters relating to energy

sites" and EFSEC's authority to certifu energy projects "is given in lieu of any permit,

certificate, or similar document which might otherwise be required by state agencies and

local governments."T

B. EFSEC has the authority to grant Vancouver Energy a pretreatment waste

disposal permit.

EFSEC's authority to issue wastewater disposal permits for energy facilities

encompasses the responsibility to ensure compliance with pretreatment requirements, as the

following timeline illustrates.

1973: Region l0 of the Environmental Protection Agency (EPA) granted

Washington State Department of Ecology. (Ecology) the primary
responsibility for implementing the NPDES program for Washington.o This is
reflected in the Memorandum of Agreement (MOA) between EPA and

a

s http ://www.efsec.wa. gov/default. shtm
6 RCW 90.48.260(l)(a) (Granting Ecology the authority to establish and administer a waste
discharge permit program subjeci to EFSEC's authority to issue permits for energy facilities
under RCW 90.48.262(2)).
7 RCW 80.50.120; WAC 463-14-050 ("Chapter 80.50 RCW operates as a state preemption
of all matters relating to energy facility sites. Chapter 80.50 RC\il certification is given in
lieu of any permit, cèrtificaten or similar document which might otherwise be required
by state agencies and local governments")(emphasis added).
I City of Vancouver's Motion, Attachment 1, Memorandum of Agreement (MOA) between
EPA and Ecology, at p. 1.
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a

Ecology (1973 Ecology MOA).

1973: EPA promulgated 40 CFR Part 128 establishing general prohibitions
against treatment plant interference and pass through and setting pretreatment

standards for the discharge of incompatible pollutants from specific industrial
categories.e

1978: EPA promulgated General Pretreatment Regulations at 40 CFR Part

403, replacing the 40 CFR Part 128 requirements." The General Pretreatment

Regulations establish responsibilities among federal, state, and local

government; industry; and the public to implement pretreatment standards to

control pollutants that pass through or interfere with POTW treatment
pro""rr", or that can contaminate sewage sludge.l I

1979: As reflected in the MOA between EPA and EFSEC (EFSEC MOA)
EPA delegated responsibility for operation of the NPDES program for energy

facility-related waste discharge permits to EFSEC: "Adequate implementation
of the objectives of chapter 80.50 RC\ry, chapter 90.48 RCW, and the

Federal Clean Water Act require EF'SEC to issue and to revise waste
discharge permits for discharges to the public waters of the State of
Washington and to conduct a firm and vigoroús enforcement program'"I2

1986: Washington's authority to regulate its Pretreatment Program was

approved by the EPA.I3

1989: MOA between EPA and Ecology replaces the 1973 Ecology MOA.r4

o

a

The CWA National Pretreatment Program regulations were first promulgated in

1973, prior to the grant of authority to EFSEC for CWA permitting in the EFSEC MOA.

These regulations were replaced by new General Pretreatment Regulations in 1978. The

1979 EFSEC MOA specifically references Chapter 90.48 RCW, which in turn provides:

ooPermits for energy facilities subject to chapter 80.50 RCW shall be issued by the energy

e lntroduction to the National Pretreatment Program, available online at:
https ://www.epa. gov/sites/production/files/20 I 5 -
I 0ldocumentslpretreatmentjrogram-intro-20 I 1 .pdf, at p.2-l .

ro Id.
rr Id.
t' City of Vancouver's Motion, Attachment 4, MOA between EPA and EFSEC, atp.2,
(emphasis added).
l3 see also City of
V s Attachment 1, MOA EPA Ecology, at p. 1.

la City of Vancouver's Motion, Attachment 1, MOA between EPA and Ecology, at p. 1.
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facility site evaluation council."ls Chapter 80.50 RCW contains the express preemption of

any other state laws, rules or regulations regarding regulation and certification of energy

facilities.l6

The EFSEC MOA reflects the MOA parties' intent of a broad delegation of authority

from EPA to EFSEC:

The Regional Administer recognizes that in approving EFSEC's program to
conduct the NPDES for specific energy facilities, an implied degree of trust
and confidence is placed in EFSEC to administer properly its program and to

coordinate its actives with those State agencies with a direct interest in
NPDES matters.lT

There is nothing in the EFSEC MOA that would indicate EFSEC had authority to

issue all permits for energy facilities under its jurisdiction except pretreatment wastewater

disposal permits. The National Pretreatment Program was already a component of the

NPDES program and contemplated by the parties at the time of their agreement. The EPA

did not place any limitations regarding the pretreatment program or in any way preclude

EFSEC from issuing pretreatment permits in the EFSEC MOA. Instead, the agreement

reflects the trust and confidence it placed in EFSEC to administer waste disposal permits and

to conduct a "firm and rigorous" enforcement program. There is no legal basis for a belief

that the EPA meant to preclude EFSEC from granting pretreatment wastewater disposal

permits.

The question of EFSEC's authority to issue pretreatment permits pertaining to energy

facilities under EFSEC jurisdiction has already been addressed and answered. As was

presented in Vancouver Energy's motion, the analogous issue of whether EFSEC can issue

water quality certifications under CV/A $ 401 was put before the Attorney General Office

(AGO) many years ago, and the AGO's reasoning and analysis in deciding that question

It RCw 90.49.262(2).
t6 RCw 90.50.110.
r7 City of Vancouver's Motion, Attachment 4, MOA between EPA and EFSEC, atp.12
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remains compelling and instructive here.ls ln 1997, Ecology argued that the EFSEC

preemption only applies to state law and not the federal CV/A; therefore, Ecology had the

sole authority to issue water quality certifications under the CWA.le The Attorney General

did not agree, noting that assignment of a particular agency to carry out functions under

Section 401 is purely a matter of state law and that the preemption provisions of Chapter

80.50 RCW were applicable.2o

Here, the City makes some of the same arguments, namely that pretreatment

discharge permits are issued pursuant to federal law and, therefore, EFSEC's preemptive

authority does not include pretreatment permits under Section 403. This argument

presumably fails for the same reasons it did in 1997.2t "The federal-state relationship

established under 33 U.S.C. $ 1342 . . . creates a separate and independent State authority to

administer the NPDES pollution controls."22 Both Ecology and EFSEC's authority to issue

waste discharge permits is a function of Washington, not federal,law.23

In its determination that EFSEC, and not Ecology, has the authority to issue Section

401 water quality certifications for any project within its jurisdiction, the AGO also pointed

out that the lack of explicit reference to water quality permits in RCW 90.48.262 was not

particularly significant given the given the broad authority granted EFSEC in Chapter 90.48

RCW and Chapter 80.50 RCW.24 Such analysis also applies here. Lack of specific reference

to the National Pretreatment Program under Section 403, in the EFSEC MOA or Chapter

90.48 RCV/, is not particularly significant. The broad authority given to EFSEC to grant

t8 Se, Vancouver Energy's Motion, $ IV(D); Declaration of Dale Johnson and its Exhibits
re Id.
20 Id.
2r City's Motion arp.7.
22 sheT oit Co. v, Train,585 F.2d 408, 410 19th Cir. l97s).
23 RCw go.4B.26o,RCV/ 90.49.262.

'4 Id.
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waste disposal permits to energy facilities is logically, and legally, inclusive of the authority

to grant pretreatment waste disposal permits.

C. Express delegation of authority from the EPA is not required under the National
Pretreatment Program.

The explicit delegation of authority from the EPA to EFSEC to grant pretreatment

permits is not required in any case. The National Pretreatment Program is charged with

controlling toxic, conventional, and nonconventional pollutants from nondomestic sources

that discharge into sewer systems, as described in CWA Section 307(a).2s Unlike other

environmental programs, the National Pretreatment Program does not rely on federal or state

governments to implement and enforce specific requirements.26 Instead, the EPA will

approve a state program that ensures compliance with applicable pretreatment standards via

permit, order, or similar ,n"*s.2t States have the flexibility to choose a permit system.

Washington relies upon its waste disposal permit system.28 Thus, under Washington law, the

National Pretreatment Program requires permitting by Ecology or by EFSEC if EFSEC has

jurisdiction over the energy facility.2e

D. EFSEC is the appropriate entity to issue the pretreatment discharge permit.

EFSEC has the proper authority and expertise to issue a pretreatment waste disposal

permit to Vancouver Energy as part of the site certification process. Under Washington law,

25 Introduction to the National Pretreatment Program, available online at:
https ://www.epa. gov/sites/production/files/20 1 5 -
1 0/documents/pretreatment_program_intro 20 I I .pdf, at p .l -4 .

26 Id. atp.2-4.
27 40 cFR 403.s(1)
28 RCV/ 90.48.r60.
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an energy facility site certification applicant that proposes "any discharge to publicly owned

treatment works (POTW)" must submit its state waste discharge application to EFSEC.3o

Vancouver Energy properly submitted its wastewater discharge permit application to EFSEC

pursuant to this regulation. EFSEC has the proper authority and expertise to issue a

pretreatment waste disposal permit to Vancouver Energy as part of the site certification

process.

The EPA trusts EFSEC to administer CWA programs properly, and to work with

other state agencies on NPDES matters, including the National Pretreatment Program.

EFSEC as well-equipped to administer and monitor this CWA permit as it is with all other

CWA permits it grants.

Conversely, allowing the City to grant this one permit is detrimental to the

legislature's goal of creating EFSEC for "one-stop" site certification. Allowing EFSEC to

grant most permits, but not all permits, necessary under the CWA will only serve to offend

the legislature's goal of effrciency, timeliness and the promotion of the policies and goals the

legislature intended in enacting Chapter 80.50 RCW. It would grant a local municipality

veto power over an energy project, which is directly contrary to the legislature's intent.3l

EFSEC should acknowledge its authority to grant all CWA waste discharge permits for

energy facilities pursuant to Chapter 90.48. RCV/, grant Vancouver Energy's motion, and

30 wAC 463-60-537, which provides:
'Wastewater/storm water discharge permit applications. The application for site
certifi cation shall include:

(1) A completed National Pollutant Discharge Elimination System (NPD_ES)_permit

application, for any proposed discharge to surface waters of the state of Washington,
pursuant to the requirements of WAC 463-76-031; or

(2) For any proposed discharge to publicly owned treatment works (|OTW) andlor
groundwatei of the state of Washington, a state waste discharge application;

(3) A notice of intent to be covered under any applicable statewide general permit for
storm water discharge.

(emphasis added).
3r RCw 80.50.110.
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deny the City of Vancouver's motion.

IV. REQUESTED RELIEF'

The Port joins in Vancouver Energy's motion, opposes the City of Vancouver's

motion, and respectfully requests a determination that EFSEC has exclusive jurisdiction to

issue the required permit to allow the proposed Vancouver Energy Terminal to discharge

effluent to the City of Vancouver's POTV/. The City's motion should be denied.

Dated thisfuayof April, 2016.

SCHWABE, WILLIAMSON & WYATT , P.C.

By:
BarLz, Jr., #33226

Email: dbartz@schwabe.com
Telephone : 503 .7 9 6.2907

Alicia L. ("Lisa") Lowe, WSBA #15562
Email: alowe@schwabe.com
Telephone: 3 60.905.1 427

1211 SW Fifth Avenue, Suite 1900
Portland, OR 97204-3795

Connie Sue Martin, WSBA #26525
Email: csmartin@,schwabe.com
Telephone: 206-407 -1556

1420 Fifth Avenue, Suite 3400
Seattle, WA 98101

Attorneysfor Port of Vancouver USA
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CERTIFICATE OF SERVICE

The undersigned declares under penalty of perjury, under the laws of the State of

Washington, that the following is true and correct:

That on the 28th day of April,20l6,I arranged for service of the foregoing PORT OF

VANCOUVER, USA'S RESPONSE TO CITY OF VANCOUVER'S MOTION FOR

ORDER RULING THAT EFSEC LACKS AUTHORITY TO ISSUE PRETREATMENT

DISCHARGE PERMIT AND RESPONSE TO VANCOUVER ENERGY'S MOTION FOR

DETERMINATION REGARDING ISSUANCE OF INDUSTRIAL V/ASTE DISCHARGE

PERMIT to the parties to this action as follows:

Applicant

Kelly J. Flint
Tnsono SavRcB PBrRoleuvt Tnnvnel, LLC
I l0 Columbia Boulevard, Suite 108 & I l0
Vancouver, V/A 98660

Counsel for the Environmenl

Telephone: 80 I -944-6600
E-Mail : kellyf@.savageservices.som

Att orneys for Applicant

Jay P. Den
Dale N. Johnson
Tadas A. Kisielius
VeNNBss FnloueN, LLP
719 Second Ave., Suite 1150
Seattle, WA 98104

Telephone : 206-623 -9372

CERTIFICATE OF SERVICE - 1

Matthew Kernutt,
Assistant Attorney General
OrrrcB oF ATToRNEY GENERAL
1125 Washington Street, SE
P.O. Box 40100
Olympia, WA 98504-0100

Telephone: 360-586-07 40
E-Mail : mattkl (Eats.wa. gov

Clark County

Taylor Hallvik, Deputy Prosecuting Attorney
Christopher Horne, Chief Civil Deputy
Cl¡.m CouNrv PnosscuroRs OFFICE
Civil Division
1300 Franklin Street
P.O. Box 5000
Vancouver, WA 98666-5000

Telephone : 360-397 -247 8
E-Mail : taylor.hallvik@clark.wa. gov

nicole.davis@clark. wa. gov

SCHWABE, WLLIAMSON & WIAfi, P.C.
Attorneys at Law

1420 sth Avenue, Suits 3400
Seattle, WA 98101'4010
Telophone: 206.622.17 1 1

E-Mail: jpd@vnf.com
dnj@vnf.com
tak@vnf.com
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City of Vancouver

E. Bronson Potter, City Attorney
Karen L. Reed, Assistant City Attorney
Crrv or VeNcouvBR
P.O. Box 1995
Vancouver, WA 98668-1995

Telephone: 360-487-8600
E-Mail: bronson. gotter@ cityofvancouver. us

karen. reed@ cityo fvancouver.us
tammy. zurn@cit)¡ofi¡anc.ouver.us

Susan Drummond
Counsel for the City of Vancouver
Lew OrncE oF SUsAN El,tzessrrl
DRutr¿lr¿oNp
5400 Carillon Pt. Bldg. 5000
Kirkland, WA 98033 -7357

Telephone : 20 6 -682-07 67
E-Mail : susan(âsusandrummond.com

Columbia Riverkeeper, Climate Solutions,
Forestûthics, Friends of the Columbiq Gorge,
Fruit Valley Neighborhood Association,
Sierra Club, Spokane Riverkeeper and
Washington Environmental Council

Kristen L. Boyles
Janette K. Brimmer
Anna M. Sewell
E¡,RrurusrIce
705 Second Avenue, Suite 203
Seattle, WA 98104

Telephone : 206-343 -7 3 40
E-Mail:

CERTIFICATE OF SERVICE .2

Department of Natural Resources

Robert W. Ferguson, Attorney General
Terence A. Pruit, Assistant Attorney General
Arroru{Bv GBNsneL oF'WASHINGToN
Natural Resources Division
1125 Washington Street, SE
P.O. Box 40100
Olympia, WA 98504-0100

Telephone : 3 60 -586-0642
E-Mail: terryp@ate.wa. ggv

RESOIyEF@atg.wa.gov

C olumbia Ilaterfr ont LLC

Linda R. Larson
MenTBN LIW, PLLC
1191 Second Avenue, Suite 2200
Seattle, V/A 98101

Telephone : 206-292-2600
E-Mail: com

Daniel Timmons
MIRTSN LIW, PLLC
1001 SW Fifth Avenue, Suite 1500
Portland, OR 97217

Telephone : 503 -243 -2200
E-Mail : dtimmons-@martenlaw. com
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David Bricklin
Bryan Telegin
BRrcrln & Nnwv¡,N, LLP
| 424 F ourth Avenue, Suite 5 00
Seattle, V/A 98101

Telephone : 206-264-8600
E-Mail : bricklin@bnd-law. com

telegin@bnd-law.com

International Longshor e llar ehous e
Union Local 4

Cager Clabaugh
Jared Smith
INTERNIUoNAL LoNcsnonr WensHouss
UNroN Loc¡^t 4
1205 Ingalls Road
Vancouver, WA 98660

Telephone : 360-903 -7 67 8 (Clabaugh)
E-Mail : cagerclabaugh@aol. com

Telephone : 360-241 -03 I 4 (Smith)
E-Mail : mithared@yahoo.com

Confederated Tribes of the
Umat ill a Indi an Re s erv at ion

Brent H. Hall
CoNrBpBRRTED TRIBES oF THE Uuerllle
INornN RBsBRvRttoN
Offrce of Legal Counsel
46411Timine Way
Pendleton, OR 97801

Telephone : 541-429-7 407
E-Mail : brenthall@ctuir.org

CERTIFICATE OF SERVICE - 3

CRITFC

Julie A. Carter
Robert C. Lothrop
Cor.uN¡e re Rrv¡n INIBR-TRISAL FISH
Corr¿ir¡r s sror.l (CRITFC)
700 NE Multnomah Street, Suite 1200
Portland, OR 97213

Telephone : 503 -238 -0667
E-Mail : carj @critfc.org

lotr@critfc.org

City of Spokane

Nancy Isserlis, City Attorney
Michael J. Piccolo, Assistant City Attorney
On¡rcp oF THE Cruv ATToRNEY
5th Floor Municipal Building
W. 808 Spokane Falls Blvd.
Spokane, WA 99201

Telephone : 509 -625 -6225
E-Mail : nisserlis@spokanecil'.org

mpiccolo@spokanecity.org

Confederated Tribes and Bands of the
Yakima Nation

Joe Sexton
Amber Penn-Roco
Ger,eNo¡, .BRoADMAN, PLLC
8606 - 35th Ave., NE, Suite Ll
P.O. Box 15146
Seattle, WA 98115

Telephone : 206-557 -7 509
E-Mail:
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City of lhshougal

Donald L. English
Scott Russon
City Attorney, City of Washougal
ENcr,rsH & MnnsHeLl, PLLC
12204 SE Mill Plain, Suite 200
Vancouver, WA 98684

Telephone: 360-449-6100
E-Mail: english@elmbsv.com

russon(ôelmbsv.com

Department of Ecology

Maia D. Bellon, Director
DnpRRruBNr or Ecolocv
300 Desmond Drive
P.O. Box 47600
Olympia, WA 98504-7600

Telephone: 360-902-1004
E-Mail : maia.bellon@ecy.wa. gov

Utilities and Transportation Commission

David Danner, Chairman
Uulrtlps AND TRANSPoRTATIoN
Cotr¿tr¿lsstoN
1300 S. Evergreen Park Dr., SW
P.O. Box 47250
Olympia, WA 98504-7250

Telephone: 360-664-1208
E-Mail : ddanner@utc.wa. gov

by:

Department of Commerce

Brian Bonlender, Director
DBpRRTUpNT oF CovrunRcB
1011 Plum Street, SE
Olympia, WA 98504-2525

Telephone : 3 60-7 25 -4021
E-Mail : brian.bo4lender@commerce.wa. gov

Department of Fish and Wildlife

Jim Unsworth, Director
DBpeRrvBNr on Ftsu AND'WILDLIFE
600 Capitol Way, N.
Olympia, V/A 98501-1091

Telephone : 3 60 -9 02-2225
E-Mail : director@dfw.wa. gov

D ep ar tme nt of Tr ans por t at i o n

Lynn Peterson
Secretary of Transportation
DBpentvBNT oF TRANSPoRTATIoN
310 Maple Park Ave., SE
P.O. Box 47300
Olympia, WA 98504-7300

Telephone: 3 60-705-7000
E-Mail : lvnnp@wsdot.wa. gov

U.S. Postal Service,
U.S. Postal Service,
return receipt requested
hand delivery
facsimile
electronic service

first class mail
or registered mail,

ordinary
certifïed

other (specify)

CERTIFICATE OF SERVICE . 4 SCHWABE, WLLIAMSON & WYATT, P.C,
Attorneys at Law

1420 5th Avenus, Suite 3400
Seatt¡e,WA 98101-4010
Telephone: 206.622. 17 1 I
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