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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of; CASE NO. 15-001
Application No. 2013-01

RESPONSE OF APPLICANT
TESORO SAVAGE, LLC TESORO SAVAGE TO PORT OF

VANCOUVER USA’S MOTION
VANCOUVER ENERGY DISTRIBUTION FOR PARTIAL SUMMARY
TERMINAL JUDGMENT RE: PREEMPTION

In response to Intervenor Port of Vancouver USA’s Motion for Partial Summary
Judgment Regarding Preemption (the “Motion”), Applicant Tesoro Savage Petroleum
Terminal LLC, hereby adopts and incorporates the facts and law set forth in the Motion
and requests that the Council grant the relief sought.

As demonstrated in the Motion, Federal law preempts the Energy Facility Site
Evaluation Council from imposing conditions in a site certification agreement that have
the effect of regulating both interstate rail transportation and Columbia River vessel
traffic. The Interstate Commerce Commission Termination Act preempts actions under
state laws that seek directly and indirectly to regulate rail operations. Likewise, Congress
delegated power to the Coast Guard to preempt actions under state laws to control vessel
traffic, enhance vessel safety, and to decrease environmental hazards. For the reasons
articulated in the Port of Vancouver USA’s Motion, the Motion should be granted.

Dated this 28th day of April, 2016.

VAN NESS FELDMAN LLP
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_Jay P. Derr (WSBA #12620)
Tadas A. Kisielius (WSBA #28734)
Dale N. Johnson (WSBA #26629)
Attorneys for Applicant Vancouver Energy

N
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719 Second Avenue Suite 1150
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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of:
Application No. 2013-01

TESORO SAVAGE, LLC

VANCOUVER ENERGY DISTRIBUTION

TERMINAL

CASE NO. 15-001
CERTIFICATE OF SERVICE

VIA E-MAIL & FIRST CLASS U.S. MAIL:

Energy Facility Site Evaluation Council
PO Box 43172

Olympia, WA 98504-3172

E: efsec@utc.wa.gov

Energy Facility Site Evaluation Council

Stephen Posner, Manager

Energy Facility Site Evaluation Council
Utilities & Transportation Commission
P.O.Box 43172

Olympia, WA 98504-3172

E: sposner@utc.wa.gov

VIA E-MAIL:

Clark County Board of Commissioners
Taylor Hallvik

Deputy Prosecuting Attorney

Clark County Board of Commissioners
Civil Division

PO Box 5000

Vancouver, WA 98666-5000

E: taylor.hallvik@clark.wa.gov:
nicole.davis@clark.wa.gov

CERTIFICATE OF SERVICE - |

68287

Assistant Attorney General for EFSEC
Ann C. Essko, AAG

WA State Attorney General’s Office
Government Operations Division

PO Box 40108

Olympia, WA 98504-0108
anne(@atg.wa.gov

Counsel for the Environment
Matthew R. Kernutt, AAG
Office of the Attorney General
PO Box 40100

Olympia, WA 98504-0100

E: Mattk | @atg.wa.gov

| VanNess
' Feldman ..

719 Second Avenue Suite 11560

Seattle, WA 98104
(206) 623-9372
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City of Vancouver

E. Bronson Potter

Karen L. Reed

City of Vancouver

PO Box 1995

Vancouver, WA 98668-1995

E: Bronson.potter(@cityofvancouver.us
karen.reed@cityofvancouver.us
tammy.zurn(@cityofvancouver.us

Columbia Waterfront LLC

Linda R. Larson

Marten Law, PLLC

1191 Second Avenue, Suite 2200
Seattle, WA 98101

E: llarson@martenlaw.com

City of Vancouver

Susan Drummond

Counsel for the City of Vancouver

Law Office of Susan Elizabeth Drummond
5400 Carillon Pt., Bldg. 5000

Kirkland, WA 98033-7357

E: susan@susandrummond.com

Columbia Waterfront LLC

Daniel Timmons

Marten Law, PLLC

1001 SW Fifth Avenue, Suite 2150
Portland, OR 97204

E: dtimmons@martenlaw.com

Columbia Riverkeeper, et al; Climate Solutions; ForestEthics; Friends of the Columbia

Gorge: Fruit Valley Neighborhood Association; Sierra Club; Spokane Riverkeeper, and

Washington Environmental Council

Kristen L. Boyles

Janette K. Brimmer

Anna Sewell

Earthjustice

705 Second Avenue, Suite 203
Seattle, WA 98104

E: kboyles(@earthjustice.org;
ibrimmer@earthjustice.org;

asewell@earthjustice.org;
epowell(@earthjustice.org

International Longshore Warehouse Union

David Bricklin

Bryan Telegin

Bricklin & Newman, LLP

1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

E: bricklin@bnd-law,com;
telegin@bnd-law.com

City of Washougal

Local 4

Cager Clabaugh

Jared Smith

International Longshore Warehouse Union
Local 4

1205 Ingalls Road

Vancouver WA 98660

E: cagerclabaugh(@aol.com;
mithared(@yahoo.com

CERTIFICATE OF SERVICE - 2
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Donald L. English

Scott Russon

John Karpinski

English & Marshall, PLLC
12204 SE Mill Plain, Suite 200
Vancouver, WA 98684

E: English@elmbsv.com;
russon(elmbsy.com;
karpjd@comeast.net

1 VanNess
1 Feldman ..
719 Second Avenue Suite 1150

Seattle, WA 98104
(206) 623-9372
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City of Spokane

Nancy Isserlis, City Attorney

Michael J. Piccolo, Asst City Attorney
Office of the City Attorney

5™ Floor Municipal Building

W. 808 Spokane Falls Blvd.

Spokane, WA 99201-3326

E: mpiccolo@spokanecity.org;
nisserlis@spokanecity.org

Port of Vancouver, USA

Connie Sue Martin

Schwabe, Williamson & Wyatt, P.C.
1420 — 5th Avenue, Suite 3400
Seattle, WA 98101

E: esmartin@schwabe.com

Columbia River Inter-Tribal Fish
Commission (CRITFC)

Julie A. Carter

Robert C. Lothrop

CRITFC

700 NE Multnomah Street, Suite 1200
Portland, OR 97213

E: carj(@critfc.org; lotr@critfc.org

WA State Department of Natural Resources

Port of Vancouver, USA

David F. Bartz, Jr.

Alicia L. (“Lisa”) Lowe

Schwabe, Williamson & Wyatt, P.C.
1211 SW 5™ Avenue, Suite 1900
Portland, OR 97204-3795

E: dbartz@schwabe.com:;
alowe@schwabe.com

Confederated Tribes of the Umatilla Indian
Reservation

Brent H. Hall

Office of Legal Counsel

Confederated Tribes of the Umatilla Indian
Reservation

46411 Timine Way

Pendleton, OR 97801

E: brenthall(@ctuir.org

Confederated Tribes and Bands of the
Yakama Nation

Joe Sexton

Amber Penn-Roco

Galanda Broadman PLLC

8606 — 35" Avenue NE, Suite L1

PO Box 15146

Seattle, WA 98115

E: joe@galandabroadman.com;
amber(@galandabroadman.com

WA Department of Fish and Wildlife

Robert W. Ferguson, AG
Terence A. Pruit, AAG
Natural Resources Division
PO Box 40100

Olympia, WA 98504-0100
E: terryp@atg.wa.gov;
resolyef@atg.wa.goyv

Department of Commerce

Brian Bonlender, Director

Department of Commerce

1011 Plum Street SE

Olympia, WA 98504-2525

E: brian.bonlenderfedcommerce.wa.gov

CERTIFICATE OF SERVICE - 3
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Jim Unsworth, Director
Director of Fish and Wildlife
600 Capitol Way N
Olympia, WA 98501-1091

E: director(@dlw.wa.gov

Department of Ecology
Maia D. Bellon, Director
Department of Ecology

PO Box 47600

Olympia, WA 98504-7600
E: maia.bellon(ecy.wa.gov

{ VanNess
" Feldman .,
719 Second Avenue Suite 1150

Seattle, WA 98104
(206) 623-9372
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Utilities & Transportation Commission Department of Transportation

David Danner Megan White

Utilities & Transportation Commission Department of Transportation
PO Box 47250 PO Box 47300

Olympia, WA 98504-7250 Olympia, WA 98504-7300
E: ddanner(@utc.wa.gov E: whitem(@wsdot.wa.gov

I hereby certify that I have this day served the foregoing document, Response of
Applicant Tesoro Savage to Port of Vancouver USA’s Motion for Partial Summary
Judgment Re Preemption, upon all parties of record in this proceeding, by authorized
method of service pursuant to WAC 463-30-120(3).

EXECUTED at Seattle, Washington on this 28" day of April, 2016.

Amanda Kleiss, Declarant
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