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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of: Application No. 2013-01 Case No. l5-001

The Port of Vancouver USA ("Port") does not contend, and did not argue in its

Motion for Partial Summary Judgment re: Preemption ("the Port's Motion"), that EFSEC is

ba:red from considering the impacts of the rail and marine aspects of the Vancouver Energy

Distribution Terminal ("VEDT"). Rather, the Port seeks an order finding, as a matter of law,

that federal law limits the extent of EFSEC's authority, and EFSEC cannot require mitigation

or conditions of certification that intrude upon federal laws which exclusively regulate rail

and marine traffic. This issue is ripe for determination, and partial summary judgment on

this legal issue should be granted.

Responses in opposition to the Port's Motionl contained arguments and themes that

were substantially similar, if not identical. To avoid repetition, the Port has consolidated its
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reply to each of the parties' responses into this consolidated Reply in Support of its Motion

for Partial Summary Judgment.

This adjudication, involving multiple participants and complex issues, requires a clear

understanding of EFSEC's authority to proceed fairly and efficiently, As is apparent from

the responses filed to the Port's Motion, all parties acknowledge that EFSEC's authority to

require mitigation or conditions of operation in the site certification agreement does not

extend to areas of law preempted by federal law and regulations. Yet EFSEC, in its DEIS,

has required or recommended mitigation measures that clearly intrude upon areas of law

preempted by federal law and regulations. The Port brought this motion to avoid having time

in the adjudication hearing spent on evidence and arguments regarding mitigation

requirements and measures that EFSEC has no authority to require, or impose as a condition

of site certification.

A. The A to

Contrary to the responding parties' arguments, the Port does not and has not asserted

that EFSEC lacks authority to consider the environmental and other impacts from the

proposal's use of rail and marine transportation and traffic. Instead, the Port requests

acknowledgement that EFSEC is unable to require mitigation or conditions of certification

that intrude upon federal laws which exclusively regulate rail and marine traffic.

Contrary to the arguments in the parties' responses, the Port's concerns regarding

potential mitigation or conditions of certification are not premature. Indeed, EFSEC has

proposed mitigation measures in the DEIS, including reduced vessel speeds, timing of vessel

transit, and vessel routes, that are governed solely by federal law. To the extent that EFSEC

is precluded from imposing mitigation measures that are preempted under federal law, all

parties should acknowledge the limits of EFSEC's authority, for the sake of efficiency during

the adjudication hearing. Under the short time frame afforded this complex adjudication,
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time and effort spent on testimony and argument regarding requirements that are preempted,

and would not withstand review, is something the parties cannot afford.

B. Conditions that Imnact Columbia River Vessel Traffic Are Preempted by
Federal Law and Regulations

The federal government's long-standing, and exclusive, role in regulating interstate

navigation and commerce preclude EFSEC from imposing mitigation measures that interfere

with tank vessel operations associated with the VEDT. The United States Supreme Court

recognizes federal preemption of state and local regulation of maritime commerce, both

where Congress has acted, and in the absence of federal action on the subject: Under

(a) "conflict preemption," pursuant to a provision of Title I of the Ports and Waterways

Safety Act of 1972,33 USCS 1223(a)(l) (PV/SA), which authorizes the United States Coast

Guard to regulate tanker operation in United States waters; or (b) "field preemption,"

pursuant to a provision of Title II of the PWSA, 46 USCS 3703(a), which requires the Coast

Guard to issue regulations for the design, construction, alteration, repair, maintenance,

operation, equipping, personnel qualifications, and manning of tankers.

As the Supreme Court noted in United States v. Locke:z

While Ray explained that Congress, in Title I of the PWSA,
preserved state authority to regulate the peculiarities of local
waters if there was no conflict with federal regulatory
determinations, the Court further held that Congress, in Title II of
the PV/SA, mandated federal rules on the subjects or matters there
specified, demanding uniformity. Id., at 168 ('Title II leaves no
room for the States to impose different or stricter design
requirements than those which Congress has enacted with the hope
of having them internationally adopted or has accepted as the result
of international accord. A state law in this area . . . would frustrate
the congressional desire of achieving uniform, international
standards'). . .

Title II requires the Coast Guard to impose national regulations
governing the general seaworthiness of tankers and their crews.
435 U.S. at 160. Under Ray's interpretation of the Title II PWSA
provision now found at 46 U.S.C. $ 3703(a), only the Federal

' 5zg tJ.s. 89, 99-loo (2ooo).
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Government may regulate the 'design, construction, alteration,
repair, maintenance, operation, pquipping, personnel qualification,
and manning' of tanker vessels.'

The Locke court, of course, held that legislation enacted by the State of ìVashington

"in an area where the federal interest has been manifest since the beginning of our Republic"

was preempted.a

Here, field preemption under Title II PWSA applies to the mitigation measures

required or recommended by EFSEC in the DEIS, or imposed on the VEDT as a condition of

site certification.

The parties' responses argued that the Port failed to identiff a specific regulation at

issue that is preempted by federal law.5 That argument both misses the point, and is

mistaken. The Port is not claiming a particular statute or regulation enacted under state law

is in conflict with the broad powers of Congress and the Coast Guard to regulate vessel

traffic. Instead, the Port seeks the recognition by the Council of the boundaries of the

Council's authority regarding mitigation, and an order curtailing testimony and argument

regarding proposed restrictions and mitigation measures that are preempted by federal law.

To illustrate its point, the Port has identified two specific mitigation measures that

EFSEC has already identified in the DEIS, described in the following pages, that are within

the ambit of federal law "field preemption" regarding control of vessel traffic and vessel

safety under Title II of PWSA. Because EFSEC lacks the authority to require mitigation

measgres or conditions of site certification that are preempted by federal law, testimony and

arguments regarding such requirements should be excluded from the adjudication hearing.

EFSEC identified the following mitigation measure in Section 3.6.5 of the DEIS:

o'Reduce vessel transit speeds in areas that are more susceptible to wake stranding ofjuvenile

3 Id. at 110-l l, discussing the Supreme Court decision Ray v. Atlantic Rich/ìeld Co.,435
u.s. 151, (1978).
1 Id, at99.
5 

See, e.g.,City of Vancouver's Response, pg. 16; DNR's Response, pg.l?; Counsel for the
Environment'i Response, pg. 3; Columbia Riverkeeper's Response, pg. 16.
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fish due to shoreline geomorphology." Vessel speed is clearly within federal regulation

found in the Ports and Waterways Safety Act: "Title II of the PWSA covers 'design,

construction, alteration, repair, maintenance, operation, equipping, personnel qualification,

and manning' of tanker vessels. Congress has left no room for state regulation of these

matters."6

Title II requires the Coast Guard to issue regulations for navigation and vessel safety

and for enhanced protection of the marine environment.T The Coast Guard's broad authority

includes the authority to preempt state law.8 'oThere is also delegated to Coast Guard district

commanders and captains of ports the authority to exercise the Secretary's powers under

S l22l (3) to direct the anchoring, mooring, and movements of vessels; temporarily to

establish traffic routing schemes; and to specify vessel size and speed limitations and

operating conditions."e

Moreover, the Coast Guard's decision not Io impose a regulation can also be

preemptive of a state law.l0 EFSEC's proposed mitigation regarding vessel speed is outside

the bounds of its authority.

Similarly, in DEIS Section 3.13.5, EFSEC identified additional mitigation measures

regarding vessel timing restrictions and travel routes. Such timing and route restrictions are

6- United Stotes v. Locke, 529 U.S. 89, 111 (2000)
7^ td. c¡t¡ns 46 U.S.C. $ 3703(a).
8 CapitatZifies Cable", Inc. v'. Crisp,467,rJ.S.69I,699 (1984). The Columbia Riv_erkeeper

Response takes issue with the Porl's citation to this case, see its Response at pg. l5 fn. 9, but
the ànalogy the Port used is appropriate. In an examination 9f the preemptive effect of
federal regulations, the court ln Cãpital Cities Cable found that the power delegated to the
FCC gave it the authority to regulate signals carried by cable television-systems. Since the
FCC iesolved to preempt an area of cable television regulation, all conflicting state
regulations wereþrecluãed. Similarly here, the power delegated to !h.e Coast Çuard gave it
thõ authority to régulate vessel traffic, navigatioñs, operations, etc. Since the Coast Guard
promulgated regulations on these topics, all conflicting regulations are precluded.
n 

Roy vlAtlantiõ Richlìeld co'435 Ü.s. tst, r70-r7l-Q918) citing 33 cFR
ô 160.35 fl976\.
r0 Ark. Etèc. Cóop. Corp. v. Ark. Public Serv. Comm'n,461U.S.375,384 (1983) ("Afederal
decision to forgo regulátion in a given areamay imply an authoritative federal determination
that the area is-best left unregulatêd, and in that event would have as much preemptive force
as a decision to regulate.")
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clearly within PWSA authority and the Coast Guard's mandated regulations for navigation

and vessel safety.

The issues that are raised in this adjudication related to conditions which may be

imposed in a site certification agreement to control vessel traffic and enhance vessel safety

are preempted by federal law. The Port requests that EFSEC rccognize the boundaries of its

authority regarding mitigation as a matter of law, and curtail testimony andlor argument

during the adjudication hearing regarding restrictions and mitigation measures that are

preempted by federal law.

1. The Citv of V s Resnonsell

The City of Vancouver focuses on the authority vested in EFSEC by Washington

State laws and regulations. In thatway, the City presents responses to arguments the Port did

not make, and does not rebut the arguments the Port does make. The Port did not assert that

EFSEC lacked the authority to evaluate proposal impacts. Nor did the Port argue that the

State has no role in protecting the Columbia River; clearly it does. The Port's Motion is

based on federal preemption, and the proper focus is on the authority of federal law.

As explained above, the preemption arguments are not premature and are made in an

effort to promote efficiency.

Local police powers are subject to the Interstate Commerce Commission Termination

Act ("ICCTA") preemption.12 "[T]he pivotal question is not the nature of the state

regulation, but the language and congressional intent of the specific federal statute."l3 In the

City of Auburn case, it was a local environmental regulation, which is an exercise of the

traditional police powers of the state, that the Supreme Court found to be preempted under

ll Because the City of Vancouver and the Columbia Riverkeeper raise issues in their
responses that weie not common to the other parties' responses, the Port provides its reply to

-those issues in these separate sections.
t? c¡ty of Auburn,l54 F.3d at 1031.
tt Id.
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ICCTA. The Court found no evidence that Congress intended any role under ICCTA for

local regulation of railroads.la

The Port, consistent with SEPA, did not prepare an environmental impact statement

prior to entering into a lease with the joint venture that will own and operate the VEDT.

Columbia Riverkeeper unsuccessfully challenged the Port's actions, and the Court of

Appeals affirmed the Port's decision to enter into a lease agreement with Tesoro-Savage

relating to the construction of the VEDT without an EIS, because EFSEC's review would

satisfu SEPA.15 The Port remains committed to the completion of the EFSEC process, and

this motion does not seek to deny EFSEC its authority to review and consider "the true

environmental safety cost," as the City contends.l6 Rather, the Port asks that the Council

acknowledge that its authority to impose mitigation measures or conditions on certification is

limited by federal law, and to limit argument testimony aecordingly, to achieve a sound

result that comports with the law and will withstand review.

In its conclusion, the City argues for the first time, and without any citation to 
.

supporting authority, that the intervenor parties' due process rights and the appearance of

fairness doctrine would be violated if the Port's Motion was granted.lT The City's argument

is unpersuasive, both because it has no authority for this proposition, and also because it is

fundamentally flawed.

ta Id. tee also N.Y. Susquehanna & W. Ry. Corp. v. Jackson,50O F.3d 238,254 (3d Cir.
2007) ("V/e do not hold that local regulations may not give state and local officials
any discretion at all, for that would be impractical. Standard building, electrical, and fire
codes no doubt give local officials some discretion. See, e.g.,Int'l Fire Code $ 304.2 (2000)
('storage of combustible rubbish shall not produce conditions that will create a nuisance or a
hazard to the public health, safety, or welfare.'); td. $$ 401.2 &, 404 (giving local code
offrcial discretion to determine if fire safety plan is adequate). But such regulations may not
(1) be so open-ended as to all but ensure delay and disagreement, or (2) actually be used
p¡reasonably to delay or interfere with rail carriage.").
" Columbia Riverkeeper v. Port of Vancouver USA,l89 Wn. App. 800, 357 P.3d7I0
(2015),review pending on other grounds,2016 Wash. LEXIS 469 (2016).

ll CitV of Vancouver's Response, pg l2,line l.
' ' City of Vancouver's Response, pg l7 ,line 1 6 - pg I 8, line 2.
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To obtain relief on a procedural due process claim, aparty must establish the

existence of "(l) a liberty or property interest protected by the Constitution; (2) a deprivation

of the interest by the government; [and] (3) lack of process."l8 The Due Process Clause

forbids the governmental deprivation of substantive rights without constitutionally adequate

procedure.le Not every procedural requirement ordained by state law, however, creates a

substantive property interest entitled to constitutional protection.20 Rather, only those "rules

or understandings" that support legitimate claims of entitlement give rise to protected

property interests.2l

The City has no protectable property interest giving rise to due process rights because

ooa statute that grants the reviewing body unfettered discretion to approve or deny an

application does not create a property rlight."zz The City cannot point to any statutory

language that "impose[s] particulaÅzed standards . . . that significantly constrain" EFSEC's

discretion to issue the site certification agreement and would create a protected property

interest in the site certification agreement's denial.23 Even if the City did have a cognizable

property interest, it cannot assert that it has been denied due process, because it is

participating in this adjudication, which provides them with notice and an opportunity to be

heard-allthe process that is due.2a

There is no basis for asserting that EFSEC's compliance with limitations imposed on

it by federal law would violate the appearance of fairness doctrine. The Washington State

rs Shanks v. Dressel,s4O F.3d 1082,1090-1091 19th Cir. 2008), quoting Portmanv. County
qf Santa Clara, 995 F .2d 898, 904 (9'n Cir. I 993).

'e Sæ Cleveland Bd. of Educ,'v. Loudermitt,4T6 U.S. 532,541, 105 S. Ct. 1487,84L.F,d.2d
494 n985\.i6 Sìi noí, v. County of Butte, 795 F .2d 87 5 , 877 19th Cir. 1 936) seg qtso lgwn of_Castle .
Rockv. Gonzales, s4s i-1.s. 748,764,125 S, Ct.2796,162L.F,d.2d 658 (2005);Hayward v.

Henderson,623 F.2d 596,597 19tn Cir. 19S0).

?t na. of Resents v. Roth, 40s Û.s. 564, 577:92 s. ct. 27pr,33 L. Ed. 2d 548 (1972).

?? fnorntonlv. City of St.' Helens,425 F.3d 1158, 1 1,64 (9'n Cir. 2005).
23 Shanlrs,540 F.id ât 1091, citing.{idelity Ftn. Corp. v. Fed. Home Loan Bønk of San

Francisco,792 F .2d 1432, t436 (9' Cir. I986).
to State v. Rogers,I2T Wn.2d270,275,898 P.2d 294 (1995).
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Supreme Court has applied the appearance of fairness doctrine to administrative tribunals

acting in a quasi-judicial capacity in two circumstances: (l) when an agency has employed

procedures that created the appearance of unfairness, and (2) when one or more acting

members of the decision-making bodies have apparent conflicts of interest creating an

appearance of unfairness or partiality.2s

The test of fairness . . . in public hearings conducted by law on
matters of public interest, vâgue though it may be, is whether a

fair-minded person in attendance at all of the meetings on a given
issue, could,-at the conclusion thereof, in good conscience say that
everyone had been heard who, in all fairness, should have been
heard and that the legislative body required by law to hold the
hearings gave reasonable faith and credit to all matters presented,
accordiqg to the weight and force they were in reason entitled to
receive.26

EFSEC's recognition that it cannot impose mitigation measures or conditions on certification

that are preempted by federal law will satisfy this test of fairness, and the City has failed to

offer any support for a contrary conclusion.

2. ColumbiaRiverkeepertsResponse

The Columbia Riverkeeper's Response places a focus on whether the Port's Motion

is ripe. Although no proposed mitigation measures have been developed for the site

certification agreement, they have been required or reconìmended by EFSEC in the DEIS.

Thus, we know some of the mitigation measures and we also know that some of them

regarding vessel and rail safety, transportation and operation are preempted under federal

law. It is neither practical nor advisable to go forward with discussion and argument

regarding mitigation conditions than EFSEC has no authority to impose. The Port's Motion

is not premature.

25 Hoquiam v. Public Employment Relations Com,97 Wn.]d 481, 488, 646 P .2d 129 (1982),
citing Smithv. Skagit Cy.,75 Wn.2d 715,453P.2d832 (1969) andBuellv. Bremerton,S0
Wn.2d 518,495 P.2d 1358 (1972).
'u Smith v. Skngit County, 7 5 Wn.2d at 7 41.
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Columbia Riverkeeper also devotes significant effort outlining EFSEC's authority

under state law. EFSEC's authority under state law has not been challenged by any party.

As argued above, EFSEC should not base its decision to condition a site certification

agreement or whether to make a recommendation to the Governor based upon specific issues

that are controlled by federal law.

c. X'ederal Law Preempts Resulation with the Effect of Resulatine Rail
ffi
Congress and the courts long have recognized a need to regulate railroad operations

at the federal leve1.21 o'Congress' authority under the Commerce Clause to regulate the

railroads is well established and the Supreme Court repeatedly has recognized the preclusive

effect of federal legislation in this atea." 28 The ICCTA preempts state and local actions that,

by their nature, could be used to deny a rail carrier's ability to conduct rail operationt.2e Th"

Surface Transportation Board ("STB") has exclusive jurisdiction over rail carrier operations

along interstate rail lines. The Federal Rail Safety Act ("FRSA") regulates rail safety and

transportation.3o

Although all parties agree that the Port and Tesoro-Savage are not rail carriers, the

question of preemption does not end there. EFSEC is precluded from any action that would

have the effect of managing or controlling rail transportation.

National rather than local control of interstate railroad transportation has long been

the policy of Congress, and transportation is interpreted broadly.3l For example,inthe City

of Chicago case, railroads with lines terminating at different terminals in Chicago arranged

for a transfer service to carry their passengers between stations. The City enacted an

?1c¡ry of Auburn v. United States,l54 F.3d 1025, 1029 (9th Cir. 1998).

li Id. (intemal citations omitted).
2e C¡n of Auburn.l54 F.3d atl'029-31.
19 +s u.S.c. $ $ iolol et. seq.tt City of Chicågo v. Atchison, Topekø & Santa Fe Railway Co. et a1.,357 U.S. 77,
87 (1e85).
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ordinance requiring the transfer service to first obtain a certificate of convenience and

necessity and the approval of city council prior to transporting any rail passengers. The

Supreme Court held that the City had no power to decide whether the transfer service could

operate a motor vehicle service between terminals for the railroads because the service was

an integral part ofinterstate railroad transportation authorizedand subject to regulation under

the Interstate Commerce Act.32 ooThe Interstate Commerce Act, ch. 104, 24 Stat.379 (1887),

which, as amended, still governs federal regulation of railroads, has been recognized as

oamong the most pervasive and comprehensive of federal regulatory schemes."'33

The STB's jurisdiction applies to those facilities that are part of a railroad's ability to

provide transportation servicer.3a Th. STB distinguishes between manufacturing, which is

not sufficiently related to transportation by rail for its jurisdiction to apply, and transloading,

which is sufficiently related to transportation by rail to apply its jurisdiction: "In addition, the

Court of Appeals for the Second Circuit has held that transloading activities fall within the

Termination Act's definition of 'transportation.' Thus we hold that transloading operations

are 'transportation' under the Termination Act."3s Here, EFSEC is proposing to require

conditions that would impact a rail carrier both directly and indirectly. The STB's

jurisdiction and federal preemption applies.

Many rail-related mitigation measures recoÍtmended or proposed in the DEIS clearly

attempt to regulate BNSF operations, infrastructure, and real property along rail lines as

addressed in Tesoro-savage's Motion to Dismiss.36 Such mitigation measures are preempted

by the STB under ICCTA. All indirect regulation of BNSF rail operations, through

Id. at88-89; see also 49 U.S. C. $ 10102(9).
City of Auburnv. United States,754 F.3d 1025, 1029 (9th Çit. 12?9) citing Chicago &
W. Tiansp. Co. v. Kalo Brick & Tile Co.,450 U.S: 3l1z 31q, (19_81I - -.N.Y. SusQuehanna & W. Ry. Corp. v. Jackson,500 F.3d 238,247-48 (3d Cir. 2007)
Id,
Tesoro-Savage's Motion to Dismiss, pg. 3
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conditions imposed during SEPA and Site Certification review of Vancouver Energy's

proposed facility, are also preempted under ICCTA.

D. Conclusion

Federal law limits the extent of EFSEC's authority, and EFSEC cannot require

mitigation or conditions of certification that intrude upon federal laws which exclusively

regulate rail and marine trafftc. This issue is ripe for determination, and the Port's Motion

for Partial Summary Judgment re: Preemption should be granted.

Dated this 5fL day of May ,2016.

SCHWABE, V/ILLIAMSON & WYATT, P.C

David F. Jr. 322
Email:
Telephone: 5 796.2907

Alicia L. ("Lisa") Lowe, WSBA #15562
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l2l I SV/ Fifth Avenue, Suite 1900
Portland, OR 97204-3795

Connie Sue Martin, WSBA #26525
Email: csmartin@schwabe.com
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1420 Fifth Avenue, Suite 3400
Seattle, WA 98101
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