BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of: CASE NO. 15-001
Application No. 2013-01
THE CONFEDERATED TRIBES OF THE
UMATILLA INDIAN RESERVATION’S
REPLY TO APPLICANT’S
CONSOLIDATED RESPONSE TO

INTERVENTION

TESORO SAVAGE, LLC

VANCOUVER ENERGY DISTRIBUTION
TERMINAL
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The Confederated Tribes of the Umatilla Indian Reservation (“Umatilla Tribe” or

“Tribe™) files this Reply to Applicant’s Consolidated Response to Petitions for Intervention.

L. INTRODUCTION

On March 6, 2015, Applicant Tesoro Savage Petroleum Terminal LLC (“Applicant”)
filed a Consolidated Response to Petitions for Intervention (“Response”). In this Response,
Applicant claims that it does not oppose admission of Petitioners as intervenors, yet then
proceeds to request severe and unwarranted limitations and conditions on the Petitioners’
participation in the proceeding. The Applicant requests that these limitations and conditions
apply to all Petitioners.

The Applicant goes too far in attempting to constrain this adjudication. The EFSEC rules
clearly allow for the Tribe’s intervention, no other party can adequately represent the sovereign

interests of the Umatilla Tribe, and the intervention will not delay the proceedings. Furthermore,
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it is not appropriate at this time to cabin all of the issues for consideration in this complex
adjudication.
II. ARGUMENT

A. The plain language of the statute and rules supports the Tribe’s Petition for
Intervention.

It is the policy of the State of Washington to ensure that the location and operation of
new energy facilities “will produce minimal adverse effects on the environment, ecology of the
land and its wildlife, and the ecology of state waters and their aquatic life.” RCW 80.50.10. In
so doing, the State must “balance the increasing demands for energy facility location and
operation in conjunction with the broad interests of the public.” Id The Council conducts
adjudicative proceedings consistent with policy. See RCW 80.50.030, 80.50.040. This process
necessarily includes public participation. By rule and statute, any person may intervene who has
“an interest in the subject matter and whose ability to protect such interest may be otherwise
impaired or impeded.” WAC 463-30-091. See also, RCW 34.05.443.

In the Petition, the Umatilla Tribe set out many of its unique and particular sovereign
interests potentially affected by the Applicant’s project. Those interests are singularly unique to
this sovereign: its peoples have their own history on the river since time immemorial, and its
staff has spent decades of time and resources restoring the river ecosystem and managing the
fishery resources. The ability of this sovereign to protect those interests would be impaired or
impeded if it were not allowed to participate. Based on a plain reading of the rules, the Tribe has
met the usual standards of intervention.
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B. The Umatilla Tribe’s sovereign interests cannot be represented by other
parties.

The Applicant not only attempts to severely limit Petitioners’ participation in the
proceeding, but also suggests that Petitioners interests may be adequately represented by
Counsel for the Environment or through informal means such as the Draft Environmental Impact
Statement (DEIS) process. Applicant Response at 4. The Umatilla Tribe is a federal recognized
tribe with its own history in the landscape of the Columbia River, one that is unique to its
members. The Umatilla Tribe has been a steward of the fishery resource and ecosystems since
time immemorial in order to ensure that its member tribes’ treaty fishing rights continue in
perpetuity. Another sovereign, such as the State of Washington, cannot represent this Tribe’s
interests. Nor can other tribal sovereigns or organizations represent this Tribe’s interests.
Similarly, the Umatilla Tribe’s interests cannot be adequately represented through mere “public”

processes such as the DEIS process.

C. The Umatilla Tribe’s intervention will not delay the adjudication.

As discussed in the Petition, the Tribe’s participation in these proceedings will not delay
the adjudication. Rather, it will allow the Tribe to bring its substantial expertise and sovereign
perspective on the issues raised in the proceeding. The Tribe will continue to coordinate its
involvement in the adjudication with other intervenors to avoid unnecessary duplication of
evidence, and to avoid any disruption of the Council’s ability to conduct these proceedings.
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D. The Applicant’s request to constrain the scope of the adjudication is
unwarranted.
Petitioners Columbia Riverkeeper et al., and Columbia Waterfront LLC, in their
respective replies, accurately maintain that the Applicant unjustifiably attempts to limit the scope

of issues at this time. The Umatilla Tribe joins in and incorporates their arguments by reference.

III. CONCLUSION
For the reasons discussed above and in the Tribe’s Petition for Intervention, the Umatilla
Tribe respectfully requests the Council grant its Petition. Further, the Tribe requests that the
Council not seek to define or limit the scope of issues as requested by Applicant at this time.

Respectfully submitted this 27th day of February, 2015.
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CERTIFICATE OF SERVICE

I certify that on Friday, March 13, 2015, I served or caused to be served, by emalil a true
and complete copy of the foregoing REPLY TO CONSOLIDATED RESPONSE TO
PETITIONS TO INTERVENE on all parties or their counsel of record as follows:

Tesoro Savage Petroleum Terminal LLC, Applicant

Kelly J. Flint

Tesoro Savage Petroleum Terminal, LLC
110 Columbia Boulevard, Suite 108 & 110
Vancouver, WA 98660

Email: kellyf@savageservices.com

Phone: 801-944-6600

Jay Derr, Counsel

Van Ness Feldman, LLP
719 Second Ave, Suite 1150
Seattle, WA 98104-1728
Email: jpd@vnf.com
Phone:206-623-9372

Counsel for the Environment

Matt Kernutt

Office of the Attorney General
PO Box 40100

Olympia, WA 98504-0100
Email: mattkl@atg.wa.gov
Phone: 360-586-0740

Columbia Riverkeeper et al.

Kristin L. Boyles, Counsel
EarthJustice

705 Second Ave, Suite

203" Seattle, WA 98104

Email: Kboyles@earthjustice.org
Phone: 206-343-7340

Nathan Baker, Staff Attorney
Friends of the Columbia Gorge
522 SW 5th Avenue, Suite 720
Portland, OR 97204-2100
Email: Nathan@gorgefriends.org
Phone: 503-241-3762

Columbia Waterfront LLC

Linda Larson, Counsel

Marten Law

1191 Second Ave, Suite 2200
Seattle, WA 98101

Email: llarson@martenlaw.com
Phone: 206-292-2612

Daniel Timmons

Marten Law

1011 S.W. Fifth Ave., Suite 1500
Portland, OR 97217

Email; dtimmons@martenlaw.com
Phone: 503-243-2200

City of Vancouver

E. Bronson Potter

City Attorney's Office

415 W 61h Street

PO Box 1995

Vancouver, WA 98668-1995

Email: Bronson.Potter@cityofvancouver.us
Phone: 360-487-8521

Susan Drummond

Law office of Susan Elizabeth Drummond
5400 Carillon Pt. Bldg. 5000

Kirkland, WA 98033-7357

Email: susan@susandrummond.com
Phone: 206-682-0767

Fax: 425-576-4040

The Department of Commerce

Brian Bonlender, Director

1011 Plum Street S.E.

Olympia, WA 98504-2525

Email: Brian.bonlender@commerce.wa.gov
Phone: 360-725-4021




The Department of Ecology

Maia D. Bellon, Director

300 Desmond Drive

Olympia, WA 98504-7600
Email: maia.bellon@ecy.wa.gov
Phone: 360-407-7001

The Department of Fish and Wildlife

Phil Anderson, Director

1191 Second Avenue, Suite 2200
Seattle, WA 98101

Email: Philip.anderson@dfw.wa.gov
Phone: 360-902-2720

Attorney for the Washington State
Department of Natural Resources

Terence A. Pruit, Assistant Attorney General
Natural Resources Division

1125 Washington Street S.E.

P.O. Box 40100

Olympia, WA 98504-0100

Email: terryp@atg.wa.gov

Phone: 360-586-0642

The Utilities and Transportation Commission

David Danner

1300 S. Evergreen Park Drive S.W.
P.O. Box 47250

Olympia WA, 98504

Email: ddanner@utc.wa.gov
Phone: 360-664-1208

The Department of Transportation

Lynn Peterson

310 Maple Park Avenue S.E.
P.O. Box 47300

Olympia, WA 98504-7300
Email: lynnp@wsdot.wa.gov
Phone: 360-705-7054

Attorney for Clark County

Taylor Hallvik

Deputy Prosecuting Attorney
Clark County Prosecutor’s Office
Civil Division

PO Box 5000

Vancouver, WA 98666-5000
Talyor.hallvik@clark.wa.gov

Attorneys for the Port of Vancouver

David F. Bartz, Jr

Schwabe, Williamson & Wyatt, P.C.
1211 S.W. Fifth Avenue, Suite 1900
Portland, OR 97204-3795

Email: dbartz@schwabe.com

Alicia L. Lowe

Schwabe, Williamson & Wyatt, P.C
700 Washington, Street, Suite 701
Vancouver, WA 98660

Email: alowe@schwabe.com




Phone: 503-796-2907

Phone: 360-905-1427

Attorneys for the City of Washougal

Donald L. English

12204 S.E. Mill Plain Blvd., Suite 200
Vancouver, WA 98684

Email: English@elmbsv.com

Phone: 360-449-6100

Fax: 360-449-6111

Scott Russon

12204 S.E. Mill Plain Blvd., Suite 200
Vancouver, WA 98684

Email: Russon@elmbsv.com

Phone: 360-449-6100

Fax: 360-449-6111

Members of ILWU Local 4

Clager Clabaugh Jared Smith

1205 Ingalls Road 1205 Ingalls Road
Vancouver, WA 98660 Vancouver, WA 98660

Email:cagerclagaugh@aol.com
Phone: 360-903-7678

Email: mithared@yahoo.com
Phone: 360-241-0314

Columbia Inter-Tribal Fish Commission

Robert C. Lothrop
700 N.E. Multnomah Street, Suite 1200
Portland, OR 97213

Email: lotr@ctirfc.org
Phone: 503-238-0667

Julie A. Carter
700 N.E. Multnomah Street, Suite 1200
Portland, OR 97213

Email: carj@critfc.org
Phone: 503-238-0667

Attorney for the City of Spokane

Nancy Isserlis, City Attorney
Office of the City Attorney

5™ Floor Municipal Building

W. 808 Spokane Falls Blvd
Spokane, WA 99201

Email: nisserlis@spokanecity.org
Phone: 509-625-6225

Michael J. Piccolo, City Attorney
Office of the City Attorney

5™ Floor Municipal Building

W. 808 Spokane Falls Blvd
Spokane, WA 99201

Email: mpiccolo@spokanecity.org
Phone: 509-625-6225
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