COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION

700 NE Multnomah Street, Suite 1200 (503)238—032'{
Portland, Oregon 97232 F203)593 o

www.critfc.org

March 12, 2015

VIA U.S. MAIL AND ELECTRONIC MAIL
Energy Facility Site Evaluation Council

1300 South Evergreen Park Drive SW
Olympia, WA 98504-3172
efsec@utc.wa.gov

RE: Columbia River Inter-Tribal Fish Commission’s Reply to Applicant’s Consolidated
Response to Petitions for Intervention, Case No. 15-001.

To the Council:

Enclosed for filing is the Columbia River Inter-Tribal Fish Commission's REPLY TO APPLICANT’S
CONSOLIDATED RESPONSE TO PETITIONS FOR INTERVENTION in the above referenced
matter.

Please contact the Columbia River Inter-Tribal Fish Commission if there are any problems with the
transmission of this filing.

Sincerely,

{ 7{ MO
UM WL U8 ™A
liraron L. Scissons
Administrative Assistant

Policy Development and Litigation Support Dept.
Columbia River Inter-Tribal Fish Commission

Cec: Parties on Official Service List

Putting fish back in the rivers and protecting the watersheds where fish live



BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of CASE NO. 15-001
Application No. 2013-01
COLUMBIA RIVER INTER-TRIBAL
FISH COMMISSION’S

TESORO SAVAGE, LLC REPLY TO APPLICANT’S
CONSOLIDATED RESPONSE TO
PETITIONS FOR INTERVENTION
VANCOUVER ENERGY DISTRIBUTION
TERMINAL

The Columbia River Inter-Tribal Fish Commission files this Reply to the Applicant’s

Consolidated Response to Petitions for Intervention.

INTRODUCTION

On March 6, 2015, Applicant Tesoro Savage Petroleum Terminal LLC (Vancouver
Energy Distribution Terminal or “Vancouver Energy”), filed a consolidated response to petitions
for intervention. In this response, the Applicant claims that it does not oppose admission of
Petitioners as intervenors, yet thereafter the Applicant attempts to severely — and unduly — limit
and condition the respective Petitioners’ participation in the proceeding. The Applicant applies
these limits and conditions generally to all Petitioners without any specificity.

CRITFC has worked diligently for over thirty decades to protect, restore, and enhance the
fishery resources and the riverine environment in order to ensure that its member tribes’ treaty
fishing rights continue in perpetuity. The Applicant’s terminal proposal will have far-reaching

consequences and pose significant and potentially deleterious challenges to CRITFC’s unique
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efforts and interests that cannot be fully represented by any other party. CRITFC timely and
appropriately filed its petition and clearly has significant interests in the subject matter that may
be impaired or impeded, and therefore CRITFC respectfully requests that the Council grant it full

intervention.

ARGUMENT

1. A plain reading of the statute and rules support CRITFC’s Petition for Intervention.

Washington State created the Council in order to examine proposals for energy facilities and
to consider broad public interests. See RCW 80.50.010. This process necessarily includes public
participation, and, in fact, the Council’s authorizing statute allows for “any person” to be heard at
an adjudicative hearing “in support of or in opposition to the application.” RCW 80.50.090. The
Council’s rules describe that any person may intervene who has “an interest in the subject matter
and whose ability to protect such interest may be otherwise impaired or impeded.” WAC 463-30-
091. CRITFC clearly and adequately set out some, but not all, of its distinct and particular
interests in the areas potentially affected by the Applicant’s project, such as effects of the project
on aquatic species and their habitat, and, by extension, effects to tribal fisheries. Because these
interests are singularly unique, to not participate in this proceeding would impair CRITFC’s
work. Therefore, based on a plain reading of the rules, CRITFC has met the usual standards of
intervention.

The Applicant not only attempts to severely limit Petitioners’ participation in the proceeding,
but also suggests that Petitioners’ interests may be adequately represented by Counsel for the
Environment or through informal means such as the Draft Environmental Impact Statement
(DEIS) process. Applicant Response at 4. CRITFC, as a tribal organization, works at the
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direction of four sovereign tribal nations and as an agent thereof. There is no way that a
representative of a separate sovereign, i.e., the State of Washington, can represent CRITFC, nor
any of CRITFC’s member tribes. Furthermore, CRITFC’s interests cannot be adequately or
appropriately represented through mere “public” processes such as the DEIS process. The only
appropriate venue for CRITFC’s interests to be heard is through the Council’s adjudicative
proceeding.

2. The Applicant should not be allowed to limit the scope of issues at this time.

Petitioners Columbia Riverkeeper ef al., and Columbia Waterfront LLC, in their respective
replies, accurately maintain that the Applicant unjustifiably attempts to limit the scope of issues
at this time. We agree and incorporate by reference their arguments. We further agree that
discussion of substantive issues, such as the Council’s jurisdiction to consider issues related to
rail transport, for example, is not appropriate at this time. However, it is important to note that
the Council’s authorizing statute specifically confirms that the “location and operation of [energy
facilities| will produce minimal adverse effects on the environment, ecology of the land and its
wildlife, and the ecology of state waters and their aquatic life.” RCW 80.50.010. Thus, it is
entirely appropriate for CRITFC to request the Council to consider etfects of rail transport to the
Applicant’s terminal — and other similar concerns — as part of the proposal and as affecting
CRITFC’s interests.

3. CRITFC’s intervention shall not delay the proceedings. nor will it prejudice the rights of
the existing parties.

The Council may use its discretion in granting intervention and to consider whether
admission would “unduly delay the proceeding or prejudice the rights of existing parties.” WAC

463-30-091. CRITFC appropriately and timely filed its petition to intervene and is committed to
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coordinate with other petitioners in order to deal with issues efficiently and without waste of
time. There is no reason that CRITFC’s participation should be considered prejudicial to the
rights of any other parties. The Applicant has not made any argument that would warrant

excluding or limiting CRITFC as a party to this proceeding.

CONCLUSION
CRITFC requests that the Council grant its Petition to Intervene and to allow for full

participation in the process, including all issues that directly and indirectly relate to its interests.

Dated this g/ :jay of March, 2015.

Respectfully Submitted,

! A LA v")f'/ ( w A £
Julie A. Carter OSB#992390
Columbia River Inter-Tribal Fish Commission
700 NE Multnomah Street, Suite 1200
Portland, OR 97213
503.736.3592 | Direct
503.238.0667 | General
503.235.4228 | Fax
carj@critfc.org
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CERTIFICATE OF SERVICE

I HEREBY certify that on March 12, 2015, T served a true and correct copy of THE

COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION’S REPLY TO APPLICANT’S

CONSOLIDATED RESPONSE TO PETITIONS FOR INTERVENTION upon all parties of the

record in this proceeding via electronic mail to the addresses listed below:

Kelly J. Flint

Tesoro Savage Petroleum Terminal, LLC
901 W. Legacy Center Way

Midvale, UT 84047
kellyf@savageservice.com

Applicant

Jay Derr, Counsel

Van Ness Feldman, LLP

719 Second Avenue, Suite 1150
Seattle, WA 98104-1728
Jjpd@vnf.com

Attorney for Applicant

Matt Kernutt

Assistant Attorney General
PO Box 40100

Olympia, WA 98504-0100
mattk] @atg.wa.gov

Attorney for the Environment

Brain Bonlender, Director
Department of Commerce

1011 Plum Street SE

Olympia, WA 98504-2525
brian.bonlender@commerce.wa.gov
Department of Commerce

Maia D. Bellon, Director
Department of Ecology
PO Box 47600

Olympia, WA 98504-7600
maia.bellon@ecy.wa.gov
Department of Ecology

[ ] Via hand delivery

[X] Via Email

[ ] Via First Class Mail/ Postage Prepaid
[ ] Via Facsimile
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Dr. Jim Unsworth, Director

Washington Department of Fish and Wildlife

600 Capitol Way, N.

Olympia, WA 98501-1091
jim.unsworth@dfw.wa.gov
Department of Fish and Wildlife

Terence A. Pruit

Assistant Attorney General
1125 Washington Street SE
Olympia, WA 98504-0100

terryp@atg.wa.gov
Department of Natural Resources

David Danner

Utilities and Transportation Commission
1300 S. Evergreen Park Drive SW

PO Box 47250

Olympia, WA 98504-7250
ddanner@utc.wa.gov

Utilities and Transportation Commission

Lynn Peterson

Department of Transportation
310 Maple Park Avenue SE
Olympia, WA 98504-7300
lynnp@wsdot.wa.gov
Department of Transportation

E. Bronson Potter, City Attorney
Attorney for City of Vancouver

PO Box 1995

Vancouver, WA 98668-1995
bronson.potter@cityofvancouver.us
Attorney for City of Vancouver

Susan Drummond

Law Office of Susan Elizabeth Drummond
5400 Carillon Pt. Bldg 5000

Kirkland, WA 98033-7337
susan@susandrummond.com

Counsel for City of Vancouver
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David Madore, Chair

Clark County Board of Commissioners
1300 Franklin Street

PO Box 5000

Vancouver, WA 98666-5000
David.madore@clark.wa.gov

Clark County

Todd Coleman, Chief Executive Officer
Port of Vancouver Board of Commissioners
3103 NW Lower River Road

Vancouver, WA 98660
tcoleman(@portvanusa.com

Port of Vancouver

Ann C. Essko, Assistant Attorney General
Washington State Attorney General’s Office
Government Operations Division

PO Box 40108

Olympia, WA 98504-0108
anne(@atg.wa.gov

Attorney for EFSEC

David Bartz, Jr.

Alicia Lowe

Schwabe, Williamson & Wyatt, P.C.
1211 SW Fifth Avenue, Suite 1900
Portland, OR 97204
dbartz(@schwabe.com
alowe(@schwabe.com

Attorneys for Port of Vancouver

Taylor Hallvik

Deputy Prosecuting Attorney
Clark County Prosecutor’s Office
P.O. Box 5000

Vancouver, WA 98666-5000
Taylor. hallvik@eclark.wa.gov
Attorney for Clark County
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Donald L. English

Scott Russon

City of Washougal

12204 SE Mill Plain, Suite 200
Vancouver, WA 98684
english@elmbsv.com
russon@elmbsv.com

Attorneys for City of Washougal

Kristen L. Boyles

Janette K. Brimmer

Matthew R. Baca

Earthjustice

705 Second Avenue, Suite 203

Seattle, WA 98104

kboyles@earthjustice.org
jbrimmer(@earthjustice.org
mbaca@earthjustice.org

Attorneys for Columbia Riverkeeper, Climate
Solutions, ForestEthics, Friends of the
Columbia Gorge, Fruit Valley Neighborhood
Assoc., Sierra Club, Spokane Riverkeeper, &
Washington Environmental Council

David Bricklin

Bryan Telegin

Bricklin & Newman, LLP

1001 Fourth Avenue, Suite 3303

Seattle, WA 98154

bricklin@bnd-law.com

telegin@bnd-law.com

Attorneys for Columbia Riverkeeper, Climate
Solutions, ForestEthics, Friends of the
Columbia Gorge, Fruit Valley Neighborhood
Assoc., Sierra Club, Spokane Riverkeeper, &
Washington Environmental Council

Timothy Leavitt

City of Vancouver

P.O. Box 1995

Vancouver, WA 98668-1995
tim.leavitt@cityofvancouver.us
City of Vancouver
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Cager Clabaugh

Jared Smith

Int’l Longshore Warehouse Union Local 4
1205 Ingalls Road

Vancouver, WA 98660
cagerclabaugh(@aol.com
mithared@yahoo.com

Members of ILWU Local 4

Linda R. Larson

Marten Law, PLCC

1191 Second Avenue, Suite 2200

Seattle, WA 98101
llarson@martenlaw.com

Attorney for Columbia Waterfront LLC

Daniel Timmons

Marten Law, PLCC

1001 SW Fifth Avenue, Suite 1500
Portland, OR 97217
dtimmons@martenlaw.com

Attorney for Columbia Waterfront LLC

Nancy Isserlis, City Attorney

Michael J. Piccolo, Assistant City Attorney
Office of the City Attorney

5" Floor Municipal Building

808 W. Spokane Falls Blvd

Spokane, WA 99201
nisserlis@spokanecity.org
mpiccolo@spokanecity.org

Attorneys for City of Spokane

Brent H. Hall

Office of Legal Counsel

Confederated Tribes of the Umatilla Indian
Reservation

46411 Timine Way

Pendleton, OR 97801

brenthall@ctuir.org

Attorney for Confederated Tribes of the
Umatilla Indian Reservation
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Joe Sexton [ ] Via hand delivery

Galanda Broadman PLLC [X] Via Email

8606 35" Avenue NE, Suite L1 [ ] Via First Class Mail/ Postage Prepaid
PO Box 15146 [ ] Via Facsimile

Seattle, WA 98115

joe@galandabroadman.com
Attorney for Confederated Tribes and Bands
of the Yakama Nation

I declare under penalty of perjury under the laws of the State of Oregon that the foregoing

is true and correct.

vh
EXECUTED this Q day of March, 2015, in Portland, Oregon.

%AM)/ o, Qisemn

aron Smssons Adm1mst1at1ve Assistant
(\Zolumbm River Inter-Tribal Fish Commission
700 NE Multnomah Street, Suite 1200
Portland, OR 97232
Direct Tel: (503) 731-1290
General Tel: (503) 238-0667
scif(@eritfc.org
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