K& L | G AT E S Kirkpatrick & Lockhart Preston Gates Ellis iLp

925 Fourth Avenue
Suite 2900
Seattle, WA 88104-1158

1 206.623.7580 www.klgates.com

October 25, 2007

HAND-DELIVERED

Mr. Allen J. Fiksdal

Manager '

Energy Facility Site Evaluation Council
PO Box 43172 ,

Olympia, WA 98504-3172

Re:  Pacific Mountain Energy Center, Application No. 2006-01
Greenhouse Gas Plan Opening Brief

Dear Mr. Fiksdal:

Enclosed are the original and 15 copies on Energy Northwest’s Opening Brief for the
Greenhouse Gas Plan and a Certificate of Service. An electronic disk is also enclosed.

Please call me at (206) 370-8024 if you have any questions.
Very truly yours,

KIRKPATRICK & LOCKHART PRESTON GATES ELLIS LLP

Denise M. Lietz

DL:dl

Enclosure

cc: Service List
K:\2044741\0001320379_D1.\203791.20Y1




S W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

O e N A

BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

1n the Matter of Application No. 2006-01:

ENERGY NORTHWEST; ENERGY NORTHWEST'S OPENING
BRIEF - GREENHOUSE GAS PLAN
PACIFIC MOUNTAIN ENERGY CENTER.

INTRODUCTION
Climate change is in the news. Many believe that federal climate change legislation will
come within the next few years. In the absence of federal legislation, some states have enacted
legislation intended to mitigate the effects of climate change by controlling greenhouse gas
emissions. Energy generation, particularly energy generation using fossil fuels, produces a large
proportion of the world’s greenhouse gases, and yet, the world’s demand for energy increases every
day. Given that coal is cheap and plentiful, it is likely to remain a dominant fuel for power

generation in developing nations such as China and India for the foreseeable future. As a result,
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many are seeking new technologies — technologies like Integrated Gasification Combined Cycle

' (“IGCC”) generation and Carbon Capture and Sequestration (“CCS”) — that will reduce the effects of

the greenhouse gases associated with coal-based energy production and provide a method to dispose
of refinery and industrial wastes that would otherwise be burned in industrial furnaces or boilers
with less ability to capture and control carbon dioxide emissions. In addition, IGCC is an enabling
technology solution for carbon sequestration because of its proven effectiveness in carbon dioxide
capture. It is in this environment that the Washington Legislature enacted Engrossed Substitute
Senate Bill (“ESSB”) 6001, a wide-ranging bill designed to address climate change. This is also the
environment that prompted Energy Northwest to propose development of the Pacific Mountain
Energy Center (“PMEC”). The Pacific Northwest needs power. Under chapter 80.50 RCW, this
need is not subject to debate. After examining all commercially viable generation options, Energy
Northwest chose the IGCC process as the best technology to produce the baseload energy that
Washington will need while making a significant step forward in an effort to advance a technology
that may be key in the effort to reduce greenhouse gas emissions.

Energy Northwest understands that there is debate associated with its choice of the IGCC
technology. However, the Legislature has already taken a clear position in the debate - PMEC,
subject to its compliance with state and federal requirements including chaptér 80.80 RCW, may
proceed. As a result, this round of briefing should focus on the sufficiency of PMEC’s Greenhouse
Gas Reduction Plan (“GHG Plan”) and not on any policy debate about Energy Northwest’s choice to
deploy the IGCC technology for PMEC. Also, through its adoption of section 5(13) of ESSB 6001,
the Legislature expressed a clear intent that the requirements for PMEC would differ from those of
later proposals. Moreover, the inclusion of section 5(13) surely means that the Legislature could nbt

have intended that it would be impossible for PMEC to move forward.
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Energy Northwest’s GHG Plan complies with ESSB 6001 and chapter 80.70 RCW. Energy
Northwest respectfully requests that the Council find that the GHG Plan is legally sufficient and
proceed with the balance of the adjudicative process for PMEC.

BACKGROUND

Energy Northwest submitted. an application to the Energy Facility Site Evaluation Council
(“EFSEC” or the “Council”) on September 12; 2006 seeking approval to construct and operate
PMEC on property owned by the Port of Kalama in Cowlitz County near the City of Kalama. In its
application, Energy Northwest described how it would comply with the then-existing law addressing
the greenhouse gas carbon dioxide, chapter 80.70 RCW. Halfway through PMEC’s permitting
process, the Legislature enacted additional greenhouse gas regulation through ESSB 6001. Energy
Northwest submitted its GHG Plan to EFSEC on July 30, 2007 to comply with the requirements of
ESSB 6001 and chapter 80.70 RCW.

ESSB 6001 became effective on July 22, 2007 and was recently codified. Laws of 2007, ch.
307; ch. 80.80 RCW. Chapter 80.80 RCW sets forth a plan to reduce greenhouse gases in
Washington. Among other things, the law requires that ail baseload generation located in
Washington that begins operation after June 30, 2008 meet a greenhouse gas emissions performance
standard. RCW 80.80.040(1), (2). EFSEC and the Department of Ecology (“Ecology”) must adopt
rules to implement and enforce the emissions performance standard by June 30, 2008. RCW
80.80.040(10). EFSEC and Ecology have begun the rulemaking effort. See St. Reg. 07-16-024
(July 20, 2007); St. Reg. 07-15-084 (July 18, 2007).

RCW 80.80.040(13) sets out requirements that are only applicable to a “project under
consideration by the energy facility site evaluation council by July 22, 2007.” PMEC was the only
thermal generating plant under EFSEC consideration on July 22, 2007. Thus this section applies
only to PMEC and requires Energy Northwest to submit a carbon sequestration plan “as part of the

energy facility site evaluation process.” RCW 80.80.040(13). The carbon sequestration plan “is
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- required to include all of the requirements of subsection (11) of this section. ...” Id. RCW

80.80.040(11) specifies provisions related to the “criteria to be applied in evaluating the carbon
sequestration plan” for facilities that propose to sequester greenhouse gases after power is initially
pfoduced at the facility. Chapter 80.80 RCW did not amend chapter 80.50 RCW or otherwise
modify EFSEC’S authority to site energy facilities.

As Energy Northwest prepared PMEC’s GHG Plan, it reviewed the current status of geologic
and other methods of sequestration." See GHG Plan at 13-20. Based on this review, Energy
Northwest concluded that, at present, sequestration is not technologically or economically feasible
for PMEC’s expected greenhouse gas emissions.2 The experts that testified on Energy Northwest’s
behalf in its prefiled testimony agreed with this conclusion. See Ex. _ (JRT-T), John R. Talbott
Prefiled Testimony at 8; Ex.  (TLM-T), Travis L. McLing Prefiled Testimony at 5-6. However,
Energy Northwest also concluded that geologic sequestration is likely to be feasible during PMEC’s
operating life. GHG Plan at 13. As a result, Energy Northwest intends to invest $50 million to
design and install carbon dioxide capture technology at PMEC and $10 million to characterize and
assess the sequestration potential associated with the geologic formations located in the Kalama area
before commercial operation of the plant. /d. Energy Northwest will also monitor the technological

and economic feasibility of geologic and other sequestration for PMEC’s greenhouse gas emissions

! As Energy Northwest uses the term, sequestration includes both geologic sequestration (also called
carbon capture and storage, or “CCS”) and other forms of sequestration, such as forestry emission
reduction and agricultural emission reduction projects. Energy Northwest has concluded that neither
form of sequestration is technologically or economically feasible to reduce all of the greenhouse
gases necessary to comply with the emissions performance standard for PMEC. However, PMEC,
in consultation with The Climate Trust, may propose some sequestration projects as verifiable
emission reductions for a portion of PMEC’s required emission reductions. See Ex.  (MSB-T),
Mike Burnett Prefiled Testimony at 9 (explaining that “verifiable greenhouse gas reductions”
include sequestration activities).

? Greenhouse gases include “carbon dioxide, methane, nitrous oxide, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride.” RCW 80.80.010(14). Although PMEC is expected to
emit several greenhouse gases, including methane and nitrous oxide, carbon dioxide will be PMEC’s
most prevalent greenhouse gas emission by far. See GHG Plan at 9. Because of this, the GHG Plan
primarily addresses PMEC’s carbon dioxide emissions. Id.
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on an ongoing basis. Id. at 23. Once Energy Northwest determines that sequestration is feasible as
defined by the GHG Plan, it will implement one or more sequestration projects approved by EFSEC.
Id.

This process of monitoring and evaluation is found in the Plan Compliance Program of
PMEC’s GHG Plan. The Plan Compliance Program implements the concept of adaptive
management, which is a method to deal with scientific uncertainty over time.> vThe Plan Compliance |
Program was modeled after a similar program in the EFSEC-approved Greenhouse Gas Offset
Strategy and Plan for the Chehalis Generation Facility. Chehalis Power Greenhouse Gas Plan (Sept.
9,2002). The Site Certification Agreement for the Cherry Point Cogeneration Project implements a
similar program, in which a variety of mitigation options are available to the facility operator, who
may provide funding to an approved organization or may implement offset projects approved in
advance by EFSEC. See Site Certification Agreement between the State of Washington and BP

West Coast Products, LLC, at 35-37 (Dec. 21, 2004, as amended Oct. 10, 2006).

3 There are various definitions of adaptive management. The Department of the Interior’s NEPA
guidance includes the following definition of adaptive management:

Adaptive management is a system of management practices based on clearly identified
outcomes, monitoring to determine if management actions are meeting outcomes, and,
if not, facilitating management changes that will best ensure that outcomes are met or to
re-evaluate the outcomes. Adaptive management recognizes that knowledge about
natural resource systems is sometimes uncertain and is the preferred method of
management in these cases.

Department of the Interior, Department Manual, Environmental Quality Programs, National
Environmental Policy Act of 1969, 516 DM 4.16 (2004).

The Department of Community, Trade and Economic Development has defined adaptive
management in conjunction with its guidance of best available science for critical areas: “An
adaptive management program is a formal and deliberate approach to taking action and obtaining
information in the face of uncertainty.” WAC 365-195-920.
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ARGUMENT

L Rulemaking.‘

A. EFSEC is not required to stay PMEC’s adjudicative proceeding until the
completion of the rulemaking required by chapter 80.80 RCW.

Under chapter 80.80 RCW itself and the state’s Administrative Procedure Act (“APA”),
chapter 34.05 RCW, the Council is not required to complete the formal rule making process prior to
its approval of a carbon sequestration plan under RCW 80.80.040(13). As discussed above, PMEC
wés the only proposed thermal geherating facility under consideration by EFSEC on the effective
date of chapter 80.80 RCW. As a result, the terms of RCW 80.80.040(13) apply only to PMEC and
require PMEC to submit a carbon sequestration plan that includes “all of the requirements of
subsection (11) of this section.” Subsection (11) in turn specifies “criteria to be applied in
evaluating the carbon sequestration plan” for facilities that propose to sequester greénhouse gases
after electricity is initially produced at the facility. RCW 80.80.040(10) calls for rulemaking — by
June 30, 2008 — to implement RCW 80.80.040(11). These rules must address certain aspects of
carbon sequestration plans, such as “[p]rovisions for geological and other approved sequestration”
and “[pJrovisions for an owner to purchase emissions reductions in the event of the failure of a
sequestration plan under subsection (13) of this section.” RCW 80.80.040(11). Chapter 80.50 RCW
contemplates that EFSEC will issue a final order on site certification within twelve months of its
receipt of an application. RCW 80.50.100(1). Chapter 80.80 RCW does not modify this twelve-
month clock. °

Under APA, state agencies such as EFSEC must comply with formal rule making procedures
in order to adopt a rule. See Simpson Tacoma Kraft Co. v. Dep’t of Ecology, 119 Wn.2d 640, 650,
835 P.2d 1030 (1992). Under the APA, a rule is “any agency order, directive, or regulation of
general applicability....” RCW 34.05.010(16) (emphasis added). Rule making is not required when
agency action does not have general applicability, but instead applies only to a specific entity. See

Orsiv. Aetna Ins. Co., 41 Wn. App. 233, 244 n.4, 703 P.2d 1053 (1985) (finding that an insurance
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commissioner’s action did not require the formal rule making process because it applied to only one
insurance company). Moreover, Washington courts recognize that statutes may be self-executing.
See, e.g., Ord v. Kitsap County, 84 Wn. App. 602, 605-07, 929 P.2d 1172 (1997) (holding that when
a statute directly grants authority to a local government, that local government does not need to
adopt an ordinance to exercise that authority).r In Washington, while the APA favors rule making,
not all statutory interpretations must proceed through rule making. See Budget Rent A Car Corp. v.
Dep't of Licensing, 144 Wn.2d 8v89, 899, 31 P.3d 1174 (2001) (stating that “the APA’s provisions
were not designed to serve as the straitjacket of administrative action”).

Under the APA, EFSEC’s approval of a carbon sequestration plan for PMEC will not be
agency action that has general applicability because this approval will apply only to a single facility
—PMEC. As aresult, no rule is needed for EFSEC to approve PMEC’s carbon sequestration plan.

The legislative history and structure of RCW 80.80.040 support this interpretation. When
considering ESSB 6001, the Legislature was aware that the PMEC application was pending before
EFSEC.* Further, the Legislature is presumed to be aware of existing laws, such as the twelve-
month prox}ision of RCW 80.50.100(1). See Savlesky v. Washington Sch. for the Deaf, 139 Wn.
App. 245,253, 136 P.3d 152 (2006) (“We presume the legislature considered its prior enactments
when enacting new legislation.”) (citing State v. Roth, 78 Wn.2d 711, 715,479 P.2d 55 (1971);
Dep’t of Fisheries v. Chelan County Pub. Util. Dist. NQ. 1,91 Wn.2d 378,' 383, 588 P.2d 1146
(1979)). The legislature did not amend that twelve-month provision in any way, but instead adopted
RCW 80.80.040(13) for applications pending before EFSEC. Under RCW 80.50.100, EFSEC’s site
certification recommendation for any facility under consideration when chapter 80.80 RCW was
enacted would have been due before the June 30, 2008 deadline for rulemaking, and EFSEC would
have needed a carbon séquestration plan months in advance of its decision in order to include it in

the adjudicative process. Had the Legislature intended that EFSEC complete rule making prior to

4 See, e.g., House Bill Report on ESSB 6001 at 6-7.
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acting on PMEC’s sequestration plan under RCW 80.80.040(13), it would have amended the
statutory time limit of RCW 80.50.100 or otherwise made expfess provision for the approximately
twelve-month delay that would have resulted from deferral pending rulemaking.

Moreover, under RCW 80.80.040(13), PMEC must submit a carbon sequestration plan that
includes all of the requirements of RCW 80.80.040(11). This provision would have been
unnecessary if the Legislatﬁre had thought EFSEC would defer action on PMEC until rulemaking
under RCW 80.80.040(10) and (11) was complete. To give meaning to RCW 80.80.040(13)
requires reading it to be a self-executing provision and to apply in advance of rulemaking.

B. The GHG Plan addresses all of the requirements of RCW 80.80.040(11).

Section II of the GHG Plan lists each element of RCW 80.80.040(11) and describes how .
PMEC will comply with each requirement. While the sufficiency of each of these elements is
discussed below, the GHG Plan doés “include all of the requirements” of RCW 80.80.040(11) as
required by RCW 80.80.040(13). The following table sets out the pages of the GHG Plan that

address these requirements:

Requirements GHG Plan Reference
Financial Assurances Page 5
Sequestration Pages 5,12 to 20
Monitoring Pages 5-6
Penalties Page 6
Emissions Reductions Pages 21-22
Public Notice and Comment Page 6

PMEC’s GHG Plan complies with the requirements of chapter 80.80 RCW.

For most new resources, chapter 80.80 RCW generally offers a single method to offset
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80.80.040(1) — permanent geologic or other sequestration. RCW 80.80.040(7). However,
recognizing that sequestration science is still in its early stages, the Legislature enacted a provision
specifically applicable to PMEC. This provision allows PMEC to offset its greenhouse gas
emissions by “purchasing verifiable greenhouse emissions reductions from an electric generating
facility located within the western interconnection.” RCW 80.80.040(13). As a result, PMEC is
allowed to meet the emissions performance standard through sequestering its greenhouse gas
emissions or through purchasing verifiable greenhouse gas reductions.

Accordingly, as discussed above, Energy Northwest prepared and éubmitted the GHG Plan in
order to comply with the requirements of these sections. Because RCW 80.80.005(1)(e) provides
that the “greenhouse gases emissions performance standard will work in unison with” chapter 80.70
RCW, Energy Northwest also included provisions to comply with that chapter in the GHG Plan.

Because Energy Northwest determined that geologic sequestration is not technologically or
economically feasible at this time and that geologic sequestration is not likely to be technologically
or economically feasible until long after PMEC expects to begin commercial operations,” Energy
Northwest struggled to deterﬁline how to address chapter 80.80 RCW, which expresses a clear
preference for geologic sequestration, when sequestration science is so uncertain. In addition, the
scientific uncertainty, as well as undefined state injection criteria and liability standards, makes it
impossible at this time to provide “full and sufficient technical documentation to support the planned
sequestration” as required by RCW 80.80.040(11)(b). |

A. The GHG Plan is legally sufficient.

To address the tension between the goals of chapter 80.80 RCW and the current state of
scientific uncertainty surrounding geologic sequestration, Energy Northwest adopted an approach

designed to deal with scientific uncertainty — an approach sometimes called “adaptive management.”

3 See the GHG Plan for an extensive discussion of the current status of geologic sequestration
technology.
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In the Plan Compliance Program section of the GHG Plan, Energy Northwest proposed a program
designed to ensure that EFSEC and, as necessary, Ecology, receive the technical information
required by chapter 80.80 RCW as that information becomes available over time. GHG Plan at 23-
24. This approach, by requiring Energy Northwest to assess the feasibility of geologic sequestration
prior to facility operation and every five years thereafter, preserves the opportunity to implement
geologic sequestration for PMEC when it becomes technologically and economically feasible. In the
meantime, PMEC will mitigate its emissions as necessary to comply with both chapter 80.80 RCW’s
emissions performance standard and chapter 80.70 RCW using verifiable greenhouse gas emissions
reductions.

The Washington Supreme Court has recognized the validity of using adaptive management to
“mitigate inherent uncertainty.” Port of Seattle v. Pollution Contr‘ol Hearings Bd., 151 Wn.2d 568,
605-06, 90 P.3d 659 (2004) (upholding Ecology’s use of adaptive management to ensure that the
mitigation projects associated with Seattle-Tacoma Airport’s third runway would provide
“reasonable assurances” that the project would not violate water quality standards in the future). As
demonstrated in the GHG Plan, there is a considerable amount of inherent uncertainty related to the
feasibility of geologic sequestration. However, rather than giving up on geololgic sequestration,
Energy Northwest has proposed an adaptive management system designed to ensure (1) that EFSEC
receives technical documentation as that information becomes available and (2) that sequestration
can be implemented when geologic sequestration becomes feasible. Under the reasoning of Port of
Seattle, it is reasonable for EFSEC to allow Energy Northwest to implement this approach.
Moreover, this approach is consistent with the EFSEC-approved GHG mitigation plans for the
Chehalis Generation Facility and for the BP Cherry Point Cogeneration Project. As the Council has
stated, “we note that the Council maintains on-going authority to review plans, evaluate monitoring
data, and adapt mitigation requirements to ensure that the public interest is protected.” EFSEC,

Council Order No. 768, Application No. 99-01, Second Revised Application, Sumas Energy 2
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Generation Facility 45 (May 24, 2002) (citing RCW 80.50.040(9); RCW 80.50.071(1)(c); additional
citations omitted). In addition, this approach is consistent with EFSEC’s approach taken to the
NPDES permit for the Satsop Combustion Turbine Project. See EFSEC, Fact Sheet, Satsop
Combustion Turbine Project, NPDES Permit WA-002496-1, Appendix C, Response to Comments 3
(Dec. 9, 2002). There, EFSEC states:

It is customary for the authorized administrator to issue an NPDES permit for

facilities with no history of discharge to include conditions that require early

verification of data used to develop effluent limits and permit condition assumptions.

... [The permit contains conditions that] have compliance schedules intended to

provide the administrator and the permittee with information as early as possible to

avoid water quality violations and lead to further conditions, as necessary.

Id. Likewise, it is wholly appropriate to condition GHG Plan approval on a monitoring and
evaluation process that can lead to changes in operational conditions.

B. The GHG Plan works “in unison” with chapter 80.70 RCW.

RCW 80.80.005(1)(e) states that the “greenhouse gases emissions performance standard will
work in unison with the state’s carbon dioxide mitigétion policy, chapter 80.70 RCW and its related
rules, for fossil-fueled thermal electric generation facilities located in the state.” According to the
American Heritage Dictionary “in unison” means “1. In complete agreement; harmonizing exactly.
2. At the same time; at once.” The American Heritage Dictionary of the English Language 1882
(4th ed. 2000). The term “in unison” must be compared to the term “complement,” which was the
term used in ESSB 6001 when it was introduced. Senate Bill 6001.° Under general rules of
statutory construction, the Legislature’s selection of a different word or words is presumed to be
significant. See Tingey v. Haisch, 159 Wn.2d 652, 661-64, 1’52‘P.3d 1020 (2007) (examining the
legislative history associated with a revision in a bill’s language to determine the meaning of an

undefined term). “Complement” means “la. Something that completes, makes up a whole, or brings

to perfection. b. The quantity or number needed to make up a whole: shelves with a full complement

6 See Appendix A for the original bill as well as other key legislafive documents.
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of books. c. Either of two parts that complete the whole or mutually compl.ete each other.” American
Heritage Dictionary at 377 (italics in original).

Logically, the term “in unison” means that greenhouse gas reduction projects that comply
with the requirements of both statutes should work toward compliance with both statutes.” This is
especially true when this term is compared to the term “complement,” which implies that, as
originally proposed, the statutes would have worked separately to complete the Legislature’s
regulatory design.

Energy Northwest expects that once it achieves full operations, it will need to reduce
greenhouse emissions by more than twenty percent to meet chapter 80.80 RCW’s emissions
performance standard. GHG Plan at 10.® Chapter 80.70 RCW requires a ;:arbon dioxide reduction
of twenty percent. RCW 80.70.020(4). PMEC will meet the twenty percent requirement in the
course of meeting the requirements of chapter 80.80 RCW.

C. The GHG Plan provides a good faith demonstration of compliance.

RCW 80.80.040(13) requires Energy Nortthest to “make a good faith effort to implement

the sequestration plan.”9 PMEC has committed to spend at least $60 million as its good faith effort

7 Under the GHG Plan Compliance Program, EFSEC will approve Energy Northwest’s proposals for
sequestration and emission reduction projects and can, thus, ensure that such projects comply with
both statutes.

- 8 When PMEC is operating on coal or petroleum coke it is expected to emit 1500 to 1700 pounds of

greenhouse gases per Megawatt-hour. This will require reductions of 400 to 600-pounds of
greenhouse gases per Megawatt-hour to meet the emissions performance standard — a reduction that
ranges between approximately twenty-six to thirty-five percent. GHG Plan at 10.

® This provision is somewhat ambiguous: in addition to provisions for sequestration, the plan must
include provisions “for an owner to purchase emissions reductions in the event of a failure of a
sequestration plan under subsection (13) of this section.” RCW 80.80.040(11)(e). As aresult, the
sequestration plan must include provisions for both sequestration and emission reductions.
However, the provisions for emission reductions only become effective when the sequestration plan
fails. Yet, if PMEC is successfully conducting the emission reduction activities specified by its plan
to meet the emissions performance standard, the sequestration plan is not failing. Energy Northwest
believes that the logical resolution of this ambiguity in a manner consistent with chapter 80.80
RCW?’s preference for sequestration, is that the required good faith effort is to implement
sequestration. '
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to implement sequestration at the facility. It will spend $50 million to install carbon capture
equipment at the facility and invest $10 million prior to commercial operation to investigate specific
designs and test underground conditions for geologic sequestration. This, along with the
commitment in the Plan Compliance Program to continue to evaluate the technological and
economic feasibility of sequestration throughout PMEC’s operating life, honors the chapter 80.80
RCW’s preference for sequestration and rebresents a real, good faith effort to implement
sequestration during PMEC’s operéting life.

D. The GHG Plan includes all the elements of RCW 80.80.040(11).

1. Financial assurances. Energy Northwest must provide financial assurances

“sufficient to ensure successful implementation of the carbon sequestratioﬁ plan, including
construction and operation of necessary equipment, and any other significant costs.” RCW
80.80.040(11)(a). Energy Northwest proposes to spend $50 million to install carbon capture
equipment during construction, to reserve property for expansion of capture capability as CCS
development proceeds, and to provide a reserve of an additional $200 million for implementation of
the sequestraﬁon or mitigation required for compliance with chapter 80.80 RCW and chapter 80.70
RCW. Energy Northwest commits its bonding capacity for any additional financial assurance
required under the GHG Plan. 40 CFR § 258.74 sets out financial assurance requirements for local
governments that operate solid waste landfills. Under this regulation, a local government with
sufficient bonding capacity and a good credit rating may rely on its bonding capacity instead of
having to establish a trust fund or issue a letter of credit. See Financial Assurance Mechanisms for
Local Government Owners and Operators of Municipal Solid Waste Landfill Facilities, 61 Fed. Reg.
60,327-39 (Nov. 27, 1996). Under this regulation, the Environmental Protection Agency (“EPA”)
determined that a local government that meets certain financial criteria is likely to be financially
capable of meeting its obligations to conduct closure, post-closure and corrective actions associated

with a municipal landfill it owns or operates. Id. at 60,330. Similarly, Energy Northwest’s bonding
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capacity will ensure that it is financially capable of meeting its obligations under chapter 80.80 RCW
in the future. |

Energy Northwest believes that the $200 million reserve, together with the commitment of
bonding capacity, will eﬁsure successful implementation of its GHG Plan and, thus, complies with
the requirements of RCW 80.80.040(11)(a).

2. Sequestration. The GHG Plan must provide “for geological or other approved
sequestration commencing within five years of plant operation, including full and sufficient
technical documentation to support the planned sequestration.” RCW 80.80.040(11)(b). As |
discussed in the GHG Plan and the prefiled testimony, Energy Northwest has taken a number of
investigative steps to implement sequestration, and as a result has determined that geologic and other
sequestration is not currently technologically or economically feasible for all of the greenhouse gas
emissions that PMEC must reduce. Energy Northwest has also determined that sequestration of
PMEC’s anticipated greenhouse gas emissions is unlikely to be feasible for many years after PMEC
begins operating. RCW 80.80.040(13) clearly places the responsibility for this determination with
Energy Northwest: “If the project owner determines that implementation is not feasible, the project
owner shall submit documentation of that determination to the energy facility site evaluation
council.” The statute does not expressly address the timing of Energy Northwest’s determination. It
is both appropriate and realistic to make that determination now. The GHG Plan, together with
supporting prefiled testimony, fully documents the determination. See Ex. __ (JRT-T), John R.
Talbott Prefiled Testimony at 8; Ex.  (TLM-T), Travis L. McLing Prefiled Testimony at 5-6; Ex.
___(JLB-T), Jerry L. Bobo Prefiled Testimony.

Others may argue that RCW 80.80.040(13) requires a failed attempt to sequesfer before
Energy Northwest can make a determination of infeasibility. Energy Northwest disagrees. When it

is already obvious that sequestration is not feasible, why should Energy Northwest spend time and

money, and perhaps cause environmental impacts, in advance of a formal determination? Even if
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this alternative interpretation were reasonable, it would simply mean that the provisions of RCW
80.80.040(13) are ambiguous as to the timing of the feasibility determination. “Where the plain
language of the statute is subject.to more than one reasonable interpretation, it is ambiguous.” State
v. Armendariz, 160 Wn.2d 106, 110, 156 P.3d 201 (2007) (quoting Cockle v. Dep 't of Labor &
Indus., 142 Wn.2d 801, 808, 16 P.3d 583 (2001)). When a statute is ambiguous, the legislative
history of that statute may be examined in order to determine the intent of the legislature. Id. at 110-
11. In addition, authoritative administrative agency interpretation of ambiguous statutory language
is persuasive. Id. at 111 (quoting Port of Seattle v. Pollution Control Hearings Bd., 151 Wn.2d 568,
593, 90 P.3d 659 (2004)).

When Senate Bill 6001 was introduced, it did not expressly address facilities in the EFSEC
permitting process. In addition, the original bill provided geologic sequestration as the only method
to offset power plant emissions in excess of the emissions performance standard. When the Senate
passed its engrossed substitute bill, it then expressly addressed facilities in the EFSEC permitting
process by requiring those facilities to submit a sequestration plan for EFSEC’s review during the
permitting process. Geologic sequestration remained the only method available to offset power plant
emi;ssions. The House of Representatives materially modified the bill on April 12, 2007.
Representative Morris introduced a striker bill into which the House adopted several amendments.
Following adoption of those amendments, the House passed the bill the same day.

The final engrossed substitute bill included every one of the provisions codified in chapter
80.80 RCW, including the authority of a facility under EFSEC consideration to determine
infeasibility and then to use verifiable emissions reductions to meet the emissions performance

standard. The Senate then passed the same bill.'®

19 The legislative history summarized here was developed using the bills and amendments on the
Legislature’s website at http://apps.leg.wa.gov/billinfo/summary.aspx?bill= 6001&year=2007. Key
legislative documents are included in Appendix A.
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Here, the legislative history — speciﬁcaliy the inclusion of section 5(13) — demonstrates that
the Legislature intended that EFSEC proceed with the permitting process for PMEC and that the
permitting process for PMEC should not be impossible. If PMEC had to attempt sequestration now,
given the current and future technological and economic barriers to implementation, PMEC would
be in a Catch 22, unable to proceed with development. That would contravene the legislative intent
behind section 5(13). Moreover, a requirement to attempt sequestration now would introduce so
much financial uncertainty that PMEC could not obtain the partners and financing necessary to |
proceed with the facility. See Ex. _ (JLB-T), Jerry L. Bobo Prefiled Testimony. As a result, if
EFSEC required Energy Northwest to proceed further with sequestration prior to making its
determination of infeasibility, EFSEC would defeat the Legislature’s intent by effectively precluding
the permitting, construction and operation of PMEC.

The Legislature is presumed to intend to enact effective laws. See Washington v. Royal, 123
Wn.2d 451, 460-61, 869 P.2d 56 (1994). “Courts will presume that the legislature did not engage in
vain and useless acts and that some significant purpose or object is implicit in every legislative
enactment.” Oak Harbor Sch. Dist. v. Oak Harbor Ed. Ass’n, 86 Wn.2d 497, 500, 545 P.2d 1197
(1976) (citation omitted); see also Tingey v. Haisch, 159 Wn.2d 652, 663-64, 152 P.3d 1020 (2007)
(“A reading [of a statute] that produces absurd results must be avoided because ‘it will not be
presumed that the legislature intended absurd results.””) (citations omitted). The Legislature’s
addition of section 5(13) shows it intended that EFSEC proceed with PMEC’s permitting; it would
be absurd to read the section so as to make permitting impossible. Therefore, even if the language of
section 5(13) were ambiguous, the legislative history of ESSB 6001 demonstrates that Energy
Northwest may make the determination of infeasibility now.

As discussed above, the adaptive management approach of the GHG Plan Compliance
Program provides a vehicle to revisit, and as appropriate, reverse the determination of infeasibility.

Thus the present determination of infeasibility does not forever close the door on sequestration.
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3. Monitoring. The adaptive management approach of the Plan Compliance Program
also ensures compliance with RCW 80.80.040(11)(c)’s requirement for monitoring. Under the Plan
Compliance Program, all emission reduction projects will be subject to verification by an
independent third party such as The Climate Trust. GHG Plan at 23-24; Ex.  (MSB-T), Mike
Burnett Prefiled Testimony at 13-14. For any proposed future sequestration projects, Energy
Northwest will obtain prior EFSEC approval of a project plan that includes long-term monitoring to
ensure permanent storage of greenhouse gases.

4. Penalties. RCW 80.80.040(11)(d) requires “[p]enalties for failure to achieve
implementation of the plan on schedule.” EFSEC has broad authority to impose penalties for
noncompliance with its site certification agreement. RCW 80.50.150. Further, Energy Northwest
has proposed, as an additional penalty for a failure to implement the GHG Plan on schedule a
prohibition against use of fuels other than natural gas'. Operating PMEC on natural gas is expected
to produce greenhouse gas emissions below the emissions performance standard.!’ However, natural
gas is expected to be much more expensive than the petroleum coke or coal that Energy Northwest
generally intends to use as fuel for PMEC. See, e.g., Department of Energy, Energy Information
Administration, Cost and Quality of Fuels for Electric Plants: 2004 and 2005, at 3 (Dec. 2006) .
(showing that the average delivered cost of natural gas for 2005 was $8.34/MMBtu as compared to
$1.53/MMBtu for coal and $1.29/MMBtu for petroleum coke). As a result, requiring PMEC to
operate on natural gas will ensure compliance with the emissions performance standard and
eliminate the need to sequester while imposing a considerable financial burden on Energy

Northwest.

5. Purchase of Offsets. RCW 80.80.040(11)(e) requires a plan under RCW

80.80.040(13) to include provisions for the purchase of offsets in the event “of a failure of a

! Operations on natural gas are projected to emit between 800 and 900 pounds of greenhouse gases
per Megawatt-hour. GHG Plan at 10.
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sequestration plan.” Energy Northwest interprets this to mean that its GHG Plan must provide for
offset purchases if sequestration cannot be done, or is not being done. Energy Northwest’s GHG
Plan meets the requirement of RCW 80.80.040(1 1)(e) because it contains detailed provisions for
offset purchases. GHG Plan at 21-22 (describing its contract with The Climate Trust, how it will
calculate emission reduction, and sectors from which reductions can be purchased); see also Ex.
(MSB-T), Mike Burnett Prefiled Testimony at 9-14.

6. Notice and Comment. RCW 80.80.040(11)(f) requires a sequestration plan to provide

for public notice and comment. Energy Northwest’s GHG Plan meets this requirement in two ways.
First, Energy Northwest has submitted the Plan for consideration in the EFSEC process. In addition,
the Plan was the subject of public comment at EFSEC’s recent meeting in Kalama. See EFSEC,
September 20, 2007 Special Meeting Agenda (Sept. 17. 2007). Ongoing notice and comment
opportunities are provided through periodic reporting and the process for EFSEC consideration of
specific sequestration and mitigation projects. See GHG Plan at 23-24.

E. The GHG plan accounts for the uncertainty associated with sequestration by
ensuring that Energy Northwest will provide “full and sufficient documentation”
as that information becomes available.

As discussed above, sequestration is impossible at this time. If and when sequestration
becomes feasible, Energy Northwest will provide “full and sufficient technical documentation to
support the planned sequestration” pursuant to RCW 80.80.040(11)(b). Energy Northwest has
already submitted “full and sufficient documentation to support” both its GHG Plan and its decision
not to attempt sequestration now. Energy Northwest’s adaptive management system ensures that
EFSEC will receive any additional technical documentation required by chapter 80.80 RCW when

that information becomes available. Likewise, Energy Northwest will implement sequestration

when geologic sequestration becomes feasible.
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F. PMEC’s proposed natural gas operations will comply with both chapter 80.80
RCW and chapter 80.70 RCW,

Energy Northwest anticipates that commercial operation on natural gas can be achieved
about a year before completion of construction for the gasification process.' See GHG Plan at 4.
Energy Northwest only intends to operate on natural gas until the gasification process is available. If
does not intend to run on natural gas indefinitely. Even if it did operate exclusively as a natural gas-
fired facility, under the provisions of the GHG Plan, PMEC must comply with both chapter 80.80
RCW and chapter 80.70 RCW.

As discussed above, PMEC’s greenhouse gas emissions while operating on natural gas are
expected to be below the emissions performance standard. See GHG Plan at 10. Energy Northwest
will provide an annual report of PMEC’S actual greenhouse gas emissions to EFSEC. Id. at23. Asa
result, if PMEC’s emissions do exceed the emissions performance standard, the terms of the GHG
Plan require PMEC to either sequester or mitigate its greenhouse gas emissions to meet the standard.
Compiiance with chapter 80.70 RCW is ensured in the same way. In addition, the GHG Plan
requires Energy Northwest to comply with the mitigation requirements of chapter 80.70 RCW while
it operates on natural gas prior to the (éornmercial operation of the gasification process.? Id at 7.

III. Timing of GHG Plan Support.

A. No provision of chapter 80.80 RCW or the Council’s statutory or regulatory
authority requires or allows delay of PMEC’s adjudicative process based on the
adequacy of the GHG Plan.

An applicant must submit a carbon sequestration plan “as part of the energy facility site

evaluation process.” RCW 80.80.040(13). Neither RCW 80.80.040(13), nor any other provision of
chapter 80.80 RCW, dictates the process that EFSEC may use to implement an applicant’s

sequestration plan. As a result, it is clear that EFSEC retains the discretion to review the terms and

12 Energy Northwest anticipates satisfying chapter 80.70 RCW for the period prior to commercial
operation of the gasifier by paying a third party to provide mitigation under RCW 80.70.020(3)(a).
Energy Northwest intends to revise the GHG Plan to incorporate this commitment.
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conditions of a carbon sequestration plan as part and parcel of the adjudicative process, just as it
does for other plans necessary to comply with state and federal laws. There is no suggestion that the
GHG Plan can somehow be made a precursor to the balance of the adjudicative process. Such
treatment would impermissibly attenuate the EFSEC process.

Moreover, as discussed above, chapter 80.80 RCW does not modify the twelve-month period
generally applicable to EFSEC’s review of energy facilities. RCW 80.50.100(1). This implies that
the Legislature did not contemplate a halt to EFSEC’s site certification process while EFSEC and
other parties review a carbon sequestration plan. As a result, the review and approval of a carbon
sequestration plan must occur within an site certification process that will still “ensure that decisions
are made timely and without unnecessary delay.” RCW 80.50.010(5).

Recognizing the importance of the new issues associated with chapter 80.80 RCW, Energy

Northwest requested and EFSEC granted a six-month delay of the site certification review process

for PMEC in order to evaluate the impact of the new requirements. See Letter from Allen Fiksdal,
EFSEC Manager to Jack Baker, Vice President, Energy Northwest (Sept. 13, 2007). However,
Energy Northwest is still entitled to chapter 80.50 RCW’s commitrﬁent to timely siting decisions. A
delay of the adjudicative process based on chapter 80.80 RCW’s requirements for PMEC’s GHG
Plan is not consistent with this commitment. This is particularly true when the adjudicative process
itself is ideally suited to evaluate the adequacy of the GHG Plan.
B. Even if there is doubt as to the GHG Plan’s sufficiency, processing should
proceed because under WAC 463-60-116, Energy Northwest may modify the
Plan in response to commitments and stipulations made during the adjudicative
process.
The GHG Plan is on the same footing as other aspects of the PMEC proposal: Energy
Northwest may modify it to meet the concerns of the Council and parties. WAC 463-60-116 applies
to applications for site certification and provides, “Within thirty days after the conclusion of the

hearings, the applicant shall submit to the council, application amendments which include all

commitments and stipulations made by the applicant during the adjudicative hearings.” WAC 463-
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60-116(3). However, while RCW 80.80.040(13) does require an applicant to submit a carbon
sequestration plan “as part of the energy facility site evaluation process,” it does not provide that a
carbon sequestration plan will be part of a facility’s application.

" Chapter 463-60 WAC sets out the requirements for an application for site certification. Not
all plans required for a facility are required as part of the application. For example, chapter 80.70
RCW requires that any “proposed site certification agreement submitted to the‘ governor under RCW
80.50.010 and a final site certification agreemént issued under RCW 80.50.100 shall include an
approved carbon dioxide mitigation plan.” RCW 80.70.020(2)(a). Yet chapter 463-60 WAC does
not require this plan as a part of its site certification application. This is true even though the
Legislature adopted chapter 80.70 RCW in the 2004 legislative session and EFSEC adopted chapter
463-60 WAC late in 2004. Compare Laws of 2004, ch. 224 (adopting chapter 80.70 RCW) fo St.
Reg. 04-21-013 (adopting chapter 463-60 WAC). As aresult, the terms of WAC 463-60-116(3),
which apply to applications only, do not apply directly to PMEC’s GHG Plan.

WAC 463-60-116(3) does provide clear support for Energy Northwést to make, and for

EFSEC to accept, additional commitments regarding the GHG Plan in the adjudicative process. If

an applicant can change the terms of its application based on “commitments and stipulations made . .

. during the adjudicative proceedings,” there is no reason to bar an applicant from taking the same
action with respect to other materials at issue during the adjudicative hearings. As a result, Energy
Northwest can agree to modify its GHG Plan during the hearing process. |

C. Even if the GHG Plan were facially deficient, the provisions of RCW
80.80.040(13) would apply to PMEC. :

RCW 80.80.040(13) applies to a “project under consideration by the energy facility site
evaluation council” on July 22, 2007. If the Council determined that the GHG Plan was inadequate,
this determination would not change the status of PMEC as a facility “under consideration” by
EFSEC on July 22, 2007. As aresult, the terms of RCW 80.80.040(13) would continue to apply to
PMEC even if EFSEC determined that its' GHG Plan is inadequate.
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The Washington Legislature has a strong tradition of vesting development applications to the
regulations in effect at the time the applicétion was complete. See, e.g., RCW 58.17.033; see also
Ass'n of Rural Residents v. Kitsap County, 141 Wn.2d 185, 193, 4 P.3d 115 (2000) (explaining the
vesting doctrine as applied in Washington). Nevertheless, except to the limited extent that RCW
80.80.040(13) applies to facilities under consideration by EFSEC, the Legislature chose to apply
chapter 80.80 RCW to energy facilities with a complete application in front of EFSEC. On the other
hand, neither chapter 80.80 RCW, nor chapter 80.50 RCW, provide that an applicant subject to the
terms of RCW 80.80.040(13) will lose the protection of that sectfon if EFSEC initially determines
that its carbon sequestration plan is deficient.

While the relevant requirements do not directly address vesting for facilities subject to RCW
80.80.040(13), an analogy to local development regulations supports EFSEC’s authority to apply
RCW 80.80.040(13) to PMEC even if the GHG Plan is inadequate. Generally speaking, when a
proposed development project changes beyond a certain point (usually specified by ordinance), a
new application is required and the applicant must comply with any new requirements in place at the
time of the new application (in other words, the applicant loses its vested status). See, e.g., Kenmore
Municipal Code 17.20.030 (providing that substantial changes to a preliminary subdivision approval
will be “treated as a new application for purposes of vesting”). Here, however, the requirement to
submit a GHG Plan does not affect PMEC’s underlying design. Asa resuit, thié analogy supports
the continued application of RCW 80.80.040(13) to PMEC even if EFSEC determines that the GHG
Plan is inadequate or requires modifications to PMEC’s site certification application.

Moreover, chapter 80.80 RCW and chapter 80.50 RCW do not require a new application if

- EFSEC determines that a carbon sequestration plan is inadequate. Instead, chapter 80.50 RCW and

EFSEC’s regulations implement a flexible process by which an applicant can change its application

in response to information developed during the application process. The provision of WAC 463-

60-116(3) for changes to an application in response to commitments and stipulations made during
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the adjudicative process is only one example of this flexibility. None of the provisions of chapters
80.50 or 80.80 RCW or EFSEC’s regulations require the submission of a whole new application. In
fact, the only provision that addresses a requirement for a new application is RCW 80.50.100(3),
which allows an applicant to submit a “subsequent application” for the same site based on new
information or changed conditions when the Governor rejects an initial api)lication. As aresult,
RCW 80.80.040(13) would continue to apply to PMEC even if EFSEC determined that the GHG
Plan were deficient and that Energy Northwest should modify its application.

IV.  Conditional Permit Possibility.

A. EFSEC may condition PMEC’s operation upon obtaining EFSEC approval of
components of a GHG Plan subsequent to issuance of a site certification
agreement.

Chapter 80.50 RCW allows EFSEC to impose conditions in a site certification agreement:

“The council shall include conditions in the draft certification agreement to implement the
provisions of this chapter, including but not limited to, conditions to protect state br 1(.)cal
governmental or community interests affected by the construction or operation of the energy
facility....” RCW 80.50.100(1). Those conditions are binding on the applicant. RCW 80.50.120(2).

EFSEC does typically include conditions requiring the later submission of plans intended to

ensure compliance with other laws in its site certification agreements. For example, EFSEC
conditioned the construction of the Cherry Point Cogeneration Project on, among other things, the
submission of a construction stormwater pollution prevention plan and a spill prevention, control and
countermeasures program. See Site Certification Agreement between the State of Washington and
BP West Coast Products, LLC, at 28-29 (Dec. 21, 2004, as amended Oct. 10, 2006). Both of these
requirements are necessary to comply with the facility’s National Pollution Discharge Elimination

System (“NPDES”) permit. Id. There is nothing in chapter §0.80 RCW that prevents EFSEC from

conditioning PMEC’s draft site certification agreement on a carbon sequestration plan in the same

manner.
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RCW 80.80.040(13) requires a carbon sequestration plan to be “submitted as part of the
energy facility site evaluation process.” RCW 80.80.040(12)(b) requires the Council to “consider
the adequacy of sequestration or the plan in its adjudicative proceedings” and incorporate its findings
in its recommendation to the governor. Neither of these provisions prevents EFSEC from exercising
its authority to impose binding conditions on an applicant. As a result, the structure of the GHG
Plan, when combined with EFSEC’s authority to impose binding conditions on an applicant, ensure
that the Plan is “adequate” to meet the requirements of chapter 80.80 RCW and that EFSEC may
make the findings necessary to comply with the requirements of RCW 80.80.040(12)(b).

Moreover, the authority to include binding conditions in the site certification agreement also
supports EFSEC’s authority to implement a carbon sequestration plan. that, like the GHG Plan,
includes adaptive management provisions. The design of the Plan Compliance Program allows
Energy Northwest and EFSEC to monitor the technological and economic feasibility of sequestration
on an on-going basis. EFSEC’s authority to condition site certification means that it has the
aufhority to épprove PMEC’s future path of compliance with the requirements of chapter 80.80
RCW and the authority to enforce PMEC’s compliance with the approved path.

B. Consideration of “final gas reduction” compliance with chapter 80.80 RCW is
not premature because PMEC’s financing and construction depend upon the
finalization of some matters prior to site certification.

While the Council’s éuthority to issue site certification agreements with conditions supports
the adaptive management approach of PMEC’s GHG Plan, practically, PMEC’s financing and
construction depend dn a level of certainty regarding its compliance with chapter 80.80 RCW. As
PMEC’s GHG Plan explains, significant uncertainties inhere in the future feasibility of geologic and
other sequestration methods for PMEC’s expected greenhouse emissions. As a result, the potential
costs of sequestering PMEC’s emissions are difficult to estimate even at an order of magnitude level.
Neverthéless, chapter 80.80 RCW reqﬁires that PMEC either sequester or mitigate the greenhouse

gases it emits in excess of the emission performance standard. Leaving all of PMEC’s compliance
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requirements for the future would mean that the undefined, and potentially large, costs of
sequestering all of PMEC’s greenhouse gas emissions would make financing the construction of
PMEC imipossible. See Ex.  (JLB-T), Jerry L. Bobo Prefiled Testimony.

Rather than leaving completion of the GHG Plan for the future, Energy Northwest proposed
a GHG Plan that sets parameters for PMEC’s compliance with chapter 80.80 RCW. This allows
Energy Northwest to define the costs associated with that compliance to the degree necessary to
obtain financing. Aﬁd, yet, by using the Plan’s adaptive management approach, Energy Northwest -
has honored the Legislature’s preference for sequestration by keeping that possibility open for the
future.

CONCLUSION |

Energy Northwest’s GHG Plan complies with chapters 80.70 RCW and 80.80 RCW. Energy

Northwest respectfully requests that the Council find that the GHG Plan is legally sufficient and

proceed with the balance of the adjudicative process for PMEC.

DATED this 25th day of October, 2007.

KIRKPATRICK & LOCKHART
PRESTON GATES ELLIS LLP

By 0&//’1 (@M%

Elizabeth Thomas, wsBA # 11544
Denise M. Lietz, wspa #33021
Attorneys for Applicant
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SENATE BILL 6001

State of Washington 60th Legislature 2007 Regular Session

By Senators Pridemore, Poulsen, Rockefeller, Brown, Eide, Oemig,
Hargrove, Marr, Fraser, Kohl-Welles, Keiser, _Regala, Franklin,
Fairley, Jacobsen, Shin, Haugen, Berkey, Spanel, Kline and Weinstein

Read first time 02/12/2007. Referred to Committee on Water, Energy &
Telecommunications.

AN ACT Relating to mitigating the impacts of climate change; adding
a new section to chapter 43.19 RCW; adding a new section to chapter
35.92 RCW; adding a new section to chapter 54.04 RCW; adding a new
section to chapter 82.16 RCW; adding a new chapter to Title 43 RCW;

adding a new chapter to Title 80 RCW; and creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) Washington is especially vulnerable to climate change because

of the state's‘dependence on snow pack for summer stream flows and
because the expected rise in sea levels threatens our coastal
communities. Extreme weather, a'warming Pacific Northwest, reduced
snow pack, and sea level rise are four major ways that climate change
is disrupting Washington's economy, environment, and communities;

(b) " Washington's greenhouse gas .emissions are continuing to
increase, despite international scientific consensus that worldwide
emissions must be reduced significantly below current levels to avert
catastrophic climate change;

(c) Washington has been a leader in actions to. reduce the increase

of emissions, including the adoption of clean car standards, stronger

p. 1 SB 6001
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appliance energy efficiency standards, increased production and use of
renewable liquid fuels, and increased renewable energy sources by
electrical utilities;

(d) Washington has participated with other Western states in
designing regional approaches to reduce greenhouse gas emissions, and
a regional cap and trade mechanism will be more effective than 1if
implemented separately in each state;

(e) While these actions are significant, there is a need to assess
the trend of emissions statewide over the next several decades, and to
take sufficient actions so that Washington meets its responsibility to
contribute to the global actions needed to reduce the impacts and the
pace of global warming;

(f) Actions to reduce greenhouse gas emissions will spur technology
development and increase efficiency, thus resulting in benefits to
Washington's economy and businesses; and

(g) Numerous states and nations have adopted emission reduction
goals to assist emission sources with planning for changes in practices
and technologies.

(2) The 1legislature further finds that companies that generate
greenhouse gas emissions or manufacture products that generate such
emissions are purchasing carbon credits from landowners and from other
companies in order to provide carbon credits. Companies that are
purchasing carbon credits would benefit from a program to trade and to
bank carbon credits. Washington forests are one of the most effective
resources that can absorb carbon dioxide from the atmosphere. Forests,
and other planted lands and waters, provide carbon storage and mitigate
greenhouse gas emissions. Washington contains the most productive
forests in the world and both public and private'landowners could
benefit from a carbon storage trading and banking program. The
legislature further finds that catastrophic forest fires are a major
source of greenhouse gas emissions, and that;federal and state forest
land management should seek to manage forests to reduce the risk of
such fires.

(3) The legislature intends by this act to establish goals for the
statewide reduction in greenhouse gas emissions and reduction in
petroleum use, and to adopt the governor's mechanism in Executive Order
No. 07-02 to design and recommend a comprehensive set of measures to

accomplish the goals. The legislature further intends by this act to

SB 6001 p. 2
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authorize immediate actions in the electric power generation sector for
the reduction of greenhouse gas emissions and to accelerate efficiency

in the transportation sector.

NEW SECTION. Sec. 2. (1) By January 1, 2020, the annual statewide
greenhouse gas emission levels must be no greater than the emission
levels in 1990.

(2) By January 1, 2035, the annual statewide greenhouse gas

emission levels must be twenty-five percent below the emission levels
in 1990. .

(3) By January. 1, 2050, the annual statewide greenhouse gas
emission levels must be the lesser of:

(a) Fifty percent below the emission levels in 1990; or

(b) Seventy percent below the projected annual emission levels for
2050.

(4) By January 1, 2020, the total number of jobs in the clean
energy sector in the state must be increased from the estimated eight
thousand four hundred in 2004 to not less than twenty-five thousand
jobs. )

(5) By January 1, 2020, the total expenditures for petroleum fuels
imported to the state shall be reduced twenty percent from the nine

billion six hundred million dollars expended in 2006.

NEW SECTION. Sec. 3. Executive Order No. 07-02 shall provide the

mechanisms for identifying the policies and strategies necessary to
achieve the economic and emission reduction goals of section 2 of this

act.

NEW SECTION. Sec. 4. By December 31st of each even-numbered year

beginning in 2010, the departments of ecology and community, trade, and
economic development shall report to the governor and the appropriate
committees of the senate and house of representatives the total
greenhouse gas emissions for the preceding two years, and totals in

each major source sector.

NEW _SECTION. Sec. 5. (1) The legislature finds that:

{a) The United Nation's intergovernmental panel on climate change

report, released February 2, 2007, states that evidence of the
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climate's warming "is unequivocal, as is now evident from observations
of increases in global average air and ocean temperatures, widespread
melting of snow and ice, and rising global mean sea level";

(b) Global warming will have serious adverse consequences on the
economy, health, and environment of Washington;

(c) During the last several years, the state has taken significant
strides towards implementing an environmentally and economically sound
energy policy through reliance on energy efficiency, conservation, and
renewable energy resources in order to promote a sustainable energy
future that ensures an adequate and reliable energy supply at
reasonable and stable prices;

(d) The governor, in Executive Order No. 07-02, has called for the
reduction of Washington's emission of greenhouse gases to 1990 levels
by 2020;

(e) To the extent energy efficiency and renewable resources are
unable to satisfy increasing energy and capacity needs, the state will
rely on clean and efficient fossil fuel fired generation and will
encourage the development of cost-effective, highly efficient, and
environmentally sound supply resources to provide reliability and
consistency with the state's énergy priorities;

(f) It is vital to ensure all electric utilities internalize the
significant and underrecognized cost of emissions and to reduce
Washington's. exposure to costs associated with future federal
regulation of these emissidns;

(g) A greenhouse gases emissions performance standard for new long-
term financial commitments to electric generating resources will reduce
potential exposure of Washington's consumers to future reliability
problems in electricity supplies;

(h) To the extent energy efficiency and renewable resources are
unable to satisfy increasing energy and capacity needs, the state must
rely on clean and efficient fossil-fuel generation;

(i) The state of California recently enacted a law establishing a
greenhouse gases emissions performance standard for electric utility
procurement of baseload electric generation that is based on the
emissions of a combined-cycle thermal electric generation facility
fueled by natural gas; and

(j) The state of Washington has an obligation to provide clear

guidance for the procurement of baseload electric generation to

SB 6001 p. 4
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alleviate regulatory uncertainty while addressing risks that can affect
the ability of electric utilities to make necessary and timely
investments to ensure an adequate, reliable, and cost-effective supply
of electricity. ’

{2) The legislature declares that:

(a) A greenhouse gases emissions performance standard for new
long-term financial commitments for baseload electric generation should
reduce financial risk to electric utilities and their customers from
future pollution-control costs, without jeopardizing the state's
commitment to lowest reasonable cost resources and the need to maintain
a reliable regional electric system.

(b) A greenhouse gases emissions performance standard will
complement the 'state's carbon dioxide mitigation policy for
fossil-fueled thermal electric generation facilities under chapter
80.70 RCW. .

{(c) The need for long-term financial commitments for new baseload
electric generatién can be reduced over time through the deployment by
electric utilities of technologies that improve . the efficiency of

electricity production, transmission, distribution, and consumption.

NEW SECTION. Sec. 6. The definitions in this  section apply

throughout this chapter unless the context clearly requires otherwise.

(1) "Attorney general" means the Washington state office of the
attorney general.

' (2) "Auditor" means: {(a) The Washington state auditor's office or
its designee for qualifying utilities under its jurisdiction that are
not investor-owned utilities; or (b) an independent auditor selected by
a qualifying utility that is not under the jurisdiction of the state
auditor and is not an investor-owned utility. '

(3) "Baseload electric generation" means electric generation from
a power plant that is designed and intended to provide electricity at
an annualized plant capacity factor of ét least sixty percent.

(4) "Cogeneration facility" means a power plant in which the heat .
or steam is also used for industrial or commercial heating or cooling
purposes and that meets federal energy regulatory commission standards
for qualifying facilities under the public utility regulatory policies
act of 1978 (16 U.S.C. Sec. 824a-3), as amended.

p. 5 SB 6001
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(5) "Combined-cycle natural gas thermal electric generation
facility" means a power plant that employs a combination of one or more
gas turbines and steam turbines in which electricity is produced in the
steam turbine from otherwise lost waste heat exiting from one or more -
of the gas turbines.

(6) "Commission" means the Washington utilities and transportation
commission. ‘

(7) "Consumer-owned utility" means a municipal utility formed under
Title 35 RCW, a public utility district formed under Title 54 RCW, an
irrigation district formed under chapter 87.03 RCW, a cooperative
formed under chapter 23.86 RCW, a mutual corporation or association
formed under chapter 24.06 RCW, or port district within which an
industrial district has been established as authorized by Title 53 RCW,
that is engaged in the business of distributing electricity to more
than one retail ‘electric customer in the state.

(8) "Council" means the energy facility site evaluation council
created in RCW 80.50.030.

(9) "Department" means the department of ecology.

(10) "Electrical company" means a company owned by investors that
meets the definition of RCW 80.04.010.

(11) "Electric utility"™ means an electrical company or a consumer-—
owned utility. ,

(12) "Governing board" means the board of directors or legislative
authority of a consumer-owned utility.

{13) "Greenhouse gases" includes carbon dioxide, methane, nitrous
oxide, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride.

(14) "Long-term financial commitment" means either a new ownership
investment in baseload electric generation, or a new or renewed
contract for baseload electric generation with a term of five or more
years.

(15) "Output-based methodology" means a greenhouse gases emissions
performance standard that is expressed in pdunds of greenhouse gases
emitted per megawatt-hour and factoring in the useful thermal energy -
employed for purposes other than the generatibn of electricity.

(16) "Plant capacity factor" means the ?atio of the electricity
produced during a given time period, measured in kilowatt-hours, to the
electricity the unit could have produced if it had been operated at its

rated capacity during that period, expressed in kilowatt-hours.

SB 6001 p. 6
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(17) "Power plant" means a facility for the generation of
electricity that includes one or more generating units at the same

location.

NEW SECTION. Sec. 7. (1) On or before July 1, 2008, the

department, 1in consultation with the council, shall establish a

greenhouse gases emissions performance standard for all baseload
electric generation of electric utilities, at a rate of emissions of
greenhouse gases that is no higher than the rate of emissions of
greenhouse gases for a commeicially available combined-cycle natural
gas thermal electric generation facility that provides baseload
electric generation. All combined-cycle natural gas thermal electric
generation facilities that are in operation, or that are permitted to
operate as of June 30, 2008, are deemed to be in compliance with the
greenhouse gases emissions performance standard established under this
section. In determining the rate of emissions of greenhouse gases for
baseload electric generation, the department shall include the net
émissions resulting from the production of electricity by the baseload
electric generation.

(2) The department shall establish an output-based methodology to
ensure that the calculation of emissions of greenhouse gases for a
cogeneration facility recognizes the total usable energy output of the
process, and includes all greenhouse gases emitted by the facility in
the production of both electrical and thermal energy. In developing
and implementing the greenhouse gases emissions performance standard,
the department shall consider and act in a manner consistent with any
rules adopted pursuant to the public utilities regulatory policy act of
1978 (16 U.S.C. Sec. 824a-3), as amended.

(3) Carbon dioxide that is injected in geological formations, so as
to prevent releases into the atmosphere, in compliance with applicable
laws and regulations may not be counted as emissions of the‘power plant
in determining compliance with the greenhouse gases emissions
performance standard.

(4) In adopting and implementing the greenhouse gases emissions
performance standard, the department, in consultation with the
commission, council, the Bonneville power administration, the western
electricity coordination council, and electric utilities shall consider

p. 7 SB 6001
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the effects of the greenhouse gases emissions performance standard on
system reliability and overall costs to electricity customers.

{5) In developing and implementing the greenhouse gases emissions
performance standard, the department shall, to the extent practicable,
address long-term purchases of electricity from unspecified sources in
a manner consistent with this chapter. .

(6) The department shall adopt the greenhouse gases emissions
performance standard by rule pursuant to chapter 34.05 RCW, the
administrative procedure act. The department shall adopt rules to
enforce the requirements of this section, and adopt procedures to
verify the emissions of greenhouse gases from any baseload electric
generation supplied under a contract subject to the greenhouse gases
emissions performance standard to ensure compliance with the standard.
Enforcement of the greenhouse gases emissions performance standard must
begin immediately upon the establishment of the standard.

(7) The department shall adopt the rules necessary to implement
this section by June 30, 2008. ' '

NEW SECTION. Sec. 8. (1) No electrical company may enter into a

long-term financial commitment unless the baseload electric generation
supplied under such a long-term financial commitment complies with the
greenhouse gases emissions performance standard established under
section 7 of this act.

{(2) In order to enforce the requirements of this chapter, the
commission shall review and approve any long-term financial commitment
proposed to be entered into by an electrical company to determine
whether the baselocad electric generation to be supplied under that
long-term financial commitment complies with the greenhouse gases
emissions performance standard established under section 7 of this act.
No electrical company May enter into a long-term financial commitment
unless the baseload electric generation to be supplied under that
long-term financial commitment complies. with the greenhouse gases
emissions performance standard established under section 7 of this act.

(3) In determining whether a long-term financial commitment is for
baseload electric generation, the commission shall consider the design
of the power plant and its intended use, based upon the electricity

purchase contract, if any, permits necessary for the operation of the

SB 6001 p. 8
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power plant, and any other matter the commission determines is relevant
under the circumstances.

(4) Upon application by an electric utility, the commission may
provide a case-by-case exemption from the greenhouse gases emissions
performance standard to address: (a) Unanticipated electric system
reliability needs; or (b) extraordinary circumstances, catastrophic
events, or threat of .significant financial harm that may arise from
unforeseen circumstances.

(5) Upon application by an electrical company, the commission shall
make a determination regarding the company's proposed decision to
acquire electric generation or enter into a power purchase agreement
for electricity that complies with the greenhouse gases emissions
performance standard established under section 7 of this act, as to the
need for the resource} and the appropriateness of the specific resource
selected. The commission shall take into consideration factors such as
the company's forecasted loads, need for energy, power plant
technology, expected costs, and other associated investment decisions.
In éddition, the commission shall provide for recovery of the cost of
these resources, including full recovery of related fuel expense,
coincident with the in-service date of the project or the effective
date of the power purchase agreement.

(6) The commission shall add an increment of two percent to the
rate of return on common equity permitted on an electrical company's
other investments for: (a) The company's cost-effective investment in
energy efficiency end use measures that exceed the requirements of RCW
19.285.040(1); and (b) energy efficiency technologies, including any
device, instrument, machine, appliance, or process related to the
production, transmission, distribution, and consumption of electricity
to increase energy efficiency, including but not limited to smart grid
technology, smart meteré, and demand response technologies. The rate
of return increment must be allowed for a period not to exceed thirty
years after the investment is first placed in the rate base.

(7) The commission shall apply the procedures adopted by the
council to verify the emissions of greenhouse gases from baseload
electric generation under section 7 of this act.

(8) The commission shall adopt rules for the enforcement of this

chapter with respect to electrical companies and adopt procedural rules

p. 9 SB 6001
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for approving costs incurred by an electrical company under subsection
(4) of this section.
(9) The commission shall adopt the rules necessary to implement

this section by June 30, 2008.

NEW SECTION. Sec. 9. (1) No consumer-owned utility may enter into

a long-term financial commitment unless the baseload electric
generation supplied under such a long-term financial commitment
complies with the greenhouse gases emissions performance standard
established under section 7 of this act.

(2) The governing board of a consumer-owned utility shall review
and appro&e any long-term financial commitment proposed to be entered
into by the utility to determine whether the baseload electric
generation to be supplied under that long-term financial commitment
complies with the greenhouse gases emissions performance standard
established under section 7 of this act. No consumer-owned utility may
enter into a long-term financial commitment wunless the baseload
electric generation to be supplied under that long-term financial
commitment complies with the greenhouse gases emissions performance
standard established under section 7 of this act.

(3) In confirming that a long-term financial commitment is for

baseload electric generation, the governing board shall consider the

>design of the power plant and the intended use of the power plant based

upon the electricity purchase contract, if any, permits necessary for
the operation of the power plant, and any other matter the governing
board determines is relevant under the circumstances.

(4) The governing board may provide a case-by-case exemption from
the greenhouse gases emissions performance standard to address: (a)
Unanticipated electric system reliability needs; or (b) extraordinary
circumstances, catastrophic events, or threat of significant financial
harm that may arise from unforeseen circumstances.

(5) The governing board shall apply the procedures adoptéd by the
council to verify the emissions of greenhouse gasés from baseload
electric generation pursuant to section 7 of this act, and may request
assistance from the council in doing so.

(6) For consumer-owned utilities, the auditor is responsible for

auditing compliance with this chapter and rules adopted under this

SB 6001 p. 10
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chapter that apply to those utilities and the attorney general 1is

responsible for enforcing that compliance.

NEW SECTION. Sec. 10. A new section is added to chapter 43.19 RCW

to read as follows:

(1) During the biennium ending June 30, 2009, the department of
general administration is authorized to purchase at least one hundred
plug-in electric hybrid vehicles for state agency light duty vehicle

uses, when commercially available at comparable life costs to other

~vehicles. At least twenty-five of the vehicles must be assigned for

use by state agency directors. The vehicles must bear a prominent
designation as a plug-in electric hybrid vehicle. The department of
general administration shall develop a purchasing contract under which
state agencies and local governments may purchase plug-in electric
hybrid vehicles.

(2) By December 31, 2009, the department of general administration
shall provide a report to the transportation and energy committees of
the senate and house of representatives on the acquisition of these

vehicles and their operational and maintenance performance.

NEW - SECTION. Sec. 11. The legislature finds and declares that

offset contracts and other greenhouse gases mitigation efforts are a
recognized utility purpose that confers a direct benefit on the
utility's ratepayers. The legislature declares that sections 12 and 13
of this act are intended to reverse the result of Okeson v. City of
Seattle, No. 77888-4 (January 18, 2007), by expressly granting
municipal wutilities and public wutility districts the statutory
authority to engage in mitigation activities to offset their utility's

impact on the environment.

NEW SECTION. Sec. 12. A new section is added to chapter 35.92 RCW

to read as follows:
(1) A city or town authorized to acquire and operate utilities for

the purpose of furnishing the city or town and its inhabitants  and

Aother persons with electricity for 1lighting and other purposes may

develop and make publicly available a plan for the utility to reduce

greenhouse gases up to and including a plan to achieve no-net emissions
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from all sources of greenhouse gases it owns, leases, uses, contracts
for, or othérwise controls.

(2) A city or town authorized to acquire and operate utilities for
the purpose of furnishing the city or town and its inhébitants and
other persons with electricity for lighting and other purposes may, as
part of its utility operation, mitigate the environmental impacts of
its operation and any power purchases, such as greenhouse gases
emissions. The mitigation may include all greenhouse gases mitigation
mechanisms recognized by independent, qualified organizations with
pro&en experience in emissions mitigation activities. Mitigation
mechanisms may include the purchase, trade, and banking of carbon
offsets or credits. Any carbon offset or credit purchased after the
effective date of this section must be recognized by any greenhouse

gases registry developed by the state.

NEW SECTION. Sec. 13. A new section is added to chapter 54.04 RCW

to read as follows:

(1) A public utility district may develop and make publicly
available a plan for the district to reduce gieenhouse gases up to and
including a plan to achieve no-net emissions from all sources of
greenhouse gases it owns, leases, uses, contracts for, or otherwise
controls.

(2) A public wutility district may, as part of its utility
operation, mitigate the environmental impacts of its operation and any
power purchases, such as greenhouse gases emissions. The mitigation .
may include all greenhouse gases mitigation mechanisms recégn}zed by
independent, qualified organizations with proven experience in
emissions mitigation activities. Mitigation mechanisms may include the
purchase, trade, and banking of carbon offsets or credits. Any carbon
offset or credit purchased after the effective date of this section
must be recognized by any greenhouse gases rggistry developed by the

state.

NEW SECTION. Sec. 14. (1) The office of Washington state

climatologist is created.
(2) The office of Washington state climatologist consists of the

director of the office, who is the state climatologist, and appropriate
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staff and administrative support as necessary to carry out the powers
and duties of the office as enumerated in section 15 of this act.

(3) The director of the office of Washington state climatologist
must be appointed jointly by the president of Washington State
University and the president of the University of Washington. The
office of Washington-state climatologist is administered as determined

jointly by these two presidents.

NEW SECTION. Sec. 15. The office of Washington state

climatologist has the following powers and duties:

(1) To serve as a credible and expert source of climate and weather
information for state and local decision makers and agencies working on
drought, flooding, climate change, and other related issues;

(2) To gather and disseminate, and where practicable archive, in
the most cost-effective manner possible, all climate and weather
information that is or could be of value to policy and decision makers
in the state;

(3) To act as the representative of the state in all climatological
and meteorological matters, both within and outside of the state, when
requested by the 1legislative or executive branches of the state
government; '

(4) To prepare, publish, and disseminate climate summaries for
those individuals, agencies, and organizations whose activities are
related to the welfare of the state and are affected by climate and
weather;

(5) To supply critical information for drought preparedness and

emergency response as needed to implement the state's drought

‘contingency response plan maintained by the department of ecology under

RCW 43.83B.410, and to serve as a member of the state's drought water
supply and emergency response committees as may be formed in response
to a drought event;

(6) To conduct and report on studies of climate and weather
phenomena of significant socioeconomic importance to the state; and

(7) To evaluate the significance of natural and man-made changes in

important features of the climate affecting the state, and to report -

this information to those agencies and organizations in the state who

are likely to be affected by these changes.
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NEW SECTION. Sec. 16. A new section is added to .chapter 82.16 RCW

to read as follows:

(1) Subject to the limitations in this section, an eligible light
and power business may claim a credit against the tax imposed under
this chapter.

(2) The amount of credit is equal to two percent annually, for a
period of thirty years, of the cost of: (a) Cost-effective investments
in energy efficiency end use measures that exceed the requirements of
RCW 19.285.040(1); and (b) energy efficiency technologies, including
any device, instrument, machine, appliance, or process related to the
production, transmission, distribution, and consumption of electricity
to increase energy efficiency, including but not limited to smart grid
technology, smart meters, and demand response technologies.

(3) For purposes of this section, "eligible 1light and power
business" means a municipal utility formed under Title 35 RCW, a public
utility district formed under Title 54 RCW, an irrigation district
formed under chapter 87.03 RCW, a cooperative formed under chapter
23.86 RCW, a mutual corporation or association formed under chapter
24.06 RCW, or port district within which an industrial district has
been established as authorized by Title 53 RCW, that is engaged in the
business of distributing electricity to more than one retail electric

customer in the state.

NEW SECTION. Sec. 17. Sections 1 through 4, 14, and 15 of this

act constitute a new chapter in Title 43 RCW.

NEW SECTION. Sec. 18. Sections 5 through 9 of this act constitute
a new chapter in Title 80 RCW.

--- END ---
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ENGROSSED SUBSTITUTE_SENATE BILL 6001

- State of Washington . 60th Legislature 2005 Regular Session

By Senate Committee on Water, Energy & Telecommunications
{originally sponsored by Senators Pridemore, Poulsen, Rockefeller,
Brown, Eide, Oemig, Hargrove, Marr, Fraser, Kohl-Welles, Keiser,
Regala, Franklin, Fairley, Jacobsen, Shin, Haugen, Berkey, Spanel,
Kline and Weinstein) .

READ FIRST TIME 02/28/07.

AN ACT Relating to'mitigating the impacts of climate change; adding
a new section to chapter 43.19 RCW; adding a new section to chapter

35.92 RCW; adding a new section to chapter 36.01 RCW; adding a new

section to chapter 54.04 RCW; adding new chapters to Title 43 RCW;

adding a new chapter to Title 80 RCW; and creating a new section.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) Washington is especially vulnerable to climate change because
of the state's dependence on snow pack for summer stream flows and
because the expected rise 1in sea levels threatens our coastal
communities. Extreme weather, a warming Pacific Northwest, reduced
snow pack, and sea level rise are four major ways that climate change
is disrupting Washington's economy, environment, and communities;

(b) Washington's greenhouse gas emissions are continuing to
increase, despité international scientific consensus that worldwide
emissions must be reduced significantly below current levels to avert
catastrophic climate change;

{(c) Washington has been a leader in actions to reduce the increase

of emissions, including the adoption of clean car standards, stronger
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appliance energy efficiency standards, increased production and use of
renewable 1liquid fuels, and increased renewable energy sources by
electrical utilities; |

(d) Washington has participated with other Western states in
designing regional approaches to reduce greenhouse gas emissions, and
a regional cap and trade mechanism will be more effective than if
implemented separately in each state;

(e) While these actions are significant, there is a .need to assess
the trend of emissiqns statewide over the next several decades, and to
take sufficieﬁt actions so that Washington meets its responsibility to
contribute to the global actions needed to reduce the impacts and the
pace of global warming;

(f) Actions to reduce greenhouse gas emissions will spur technology
development and increase efficiency, thus resulting in benefits to
Washington's economy and businesses; and

(g) Numerous states and nations have adopted emission reduction
goals to assist emission sources with planning for changes in practices
and technologies.

(2) The 1legislature further finds that companies that generate
greenhouse gas emissions or manufacture products that generate such

emissions are purchasing carbon credits from landowners and from other

companies in order to provide carbon credits. Companies that are

purchasing carbon credits would benefit from a program to trade and to
bank carbon credits. Washington forests are 6ne of the most effective
resources that can absorb carbon dioxide from the atmosphere. Forests,
and other planted lands and waters, provide carbon storage and mitigate
greenhouse gas emissions. Washington contains the most productive
forests in the world and both public and private landowners could
benefit from a carbon storage trading and banking program. The
legislature further finds that catastrophic forest fires are a major
source of greenhouse gas emissions, and that federal and state forest
land management should seek’to manage forests to reduce the risk of
such fires. '

(3) The legislature intends by this act to establish goals for the
statewide reduction in greenhouse gas emissions and reduction in
petroleum use, and to adopt the governor's mechanism in Executive Order
No. 07-02 to design and recommend a comprehehsive set of measures to

accomplish the goals. The legislature further intends by this act to
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authorize immediate actions in the electric power generation sector for
the reduction of greenhouse gas emissions and to accelerate efficiency

in the transportation sector.

NEW SECTION. Sec. 2. The following greenhouse \gas' emissions

reduction and clean energy economy goals are established for Washington
state:

(1) By 2020, reduce greenhouse gas emissions in the state to 1990
levels; ¢

(2) By 2035, reduce greenhouse gas emissions in the state to
twenty~five percent below 1990 levels;

(3) By 2050, the state will do its part to reach global climate
stabilization levels by reducing emissions to fifty percent below 1990
levels or seventy percent below the state's expected emissions that
year; v

(4) By 2020, increase the number of clean energy sector jobs to
twenty-five thousand from the eight thousand four hundred jobs the
state had in 2004; and

{(5) By 2020, reduce expenditures by twenty percent on fuel imported
into the state by developing Washington resources and supporting

efficient energy use.

NEW SECTION. Sec. 3. Executive Order No. 07-02 shall provide the

mechanisms for identifying the policies and strétegies necessary to
achieve the economic and emission reduction goals of section 2 of this
act. Consistent with the Executive Order's directive to seek a
healthier and more prosperous future for Washington state, agency and
stakeholder representatives participating in the Washington climate
change challenge shall also seek emission reduction policies and
strategies that, to the maximum extent possible, minimize economic
disruptions and protect jobs for Washington state workers, citizens,
and businesses, while avoiding policies and strategies that would
result in the transfer or outsourcing of economic advantages or jobs to

other states, regions, or nations.

NEW SECTION. Sec. 4. By December 31lst of each even-numbered year

beginning in 2010, the departments of ecology and community, trade, and

economic development shall report to the governor and the appropriate
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committees of the senate and house of representatives the total
greenhouse gas emissions for the preceding two years, and totals in

each major source sector.

NEW SECTION. See. 5. (1) The legislature finds that:

{(a) The United Nation's intergovernmental panel on climate change

report, released February 2, 2007, states that evidence of the-
climate's warming "is unequivocal, as is now evident from observations
of increases in global éverage air and ocean temperatures, widespread
melting of snow and ice, and rising global mean sea level";

(b) Globai warming will have serious adverse consequences on the
economy, health, and environment of Washington;

(c) During the last several years, the state has taken significant
strides towards implementing an environmentally and economically sound
energy policy through reliance on energy efficiency, conservation, and
renewable energy resources in order to promote a sustainable energy
future that ensures an adequate and reliable energy supply at
reasonable and stable prices;

(d) The governor, in Executive Order No. 07-02, has called for the
reduction of Washington's emission of greenhouse gases to 1990 leveis
by 2020;

(e) To the extent energy efficiency and renewable resources are
unable to satisfy increasing energy and capacity needs, the state will
rely on clean and efficient fossil fuel fired generation and will
encourage the development of cost-effective, highly efficient, and
environmentally sound supply resources to provide reliability and
cohsistency with the state's energy priorities;

(f) It is vital to ensure all electric utilities internalize the
significant and wunderrecognized cost of emissions and to reduce
Washington's exposure to costs associated with future regulation of
these emissions;

(g) A greenhouse gases emissions performance standard for new long-
term financial commitments to electric generating resources will reduce
potential exposure of Washington's consumers to future reliability
problems in electricity supplies;

(h) The state of California recently enacted a law establishing a

greenhouse gases emissions performance standard for electric utility
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procurement of baseload electric. generation- that is based on the
emissions of a combined-cycle thermal electric generation facility
fueled by natural gas; _

. (i) The legislature recognizes that state or federal legislation
may be enacted and federal regulation may occur that would provide
standards or programs that would preempt, make inconsistent, or render
unnecessary emission standards or schedules established in this act;
and

(j) The state of Washington has an obligation to provide clear
guidance for the procurement of baseload electric generation to
alleviate regulatory uncertainty while addressing risks that can affect
the ability of electric utilities to make necessary and timely
investments to ensure an adequate, reliable, and cost-effective supply
of electricity.

(2) The legislature declares that:

(a) .A greenhouse gases emissions performance standard for new
long-term financial commitments for baseload electric generation should
reduce financial risk to electric utilities and their customers from
future pollution-control costs, without Jjeopardizing the state's
commitment to lowest reasonable cost resources and the need to maintain
a reliable regional electric system.

(b) A greenhouse gases emissions performance standard will
complement the state's carbon dioxide mitigation policy for
fossil-fueled thermal electric generation facilities under chapter
80.70 RCW.

(c) The need for long-term financial commitments for new baseload
electric generation can be reduced over time through the deployment by
electric utilities of technologies that improve the efficiency of

electricity production, transmission, distribution, and consumption.

NEW SECTION. Sec. 6. The definitions in this section apply

throughout this chapter unless the context clearly requires otherwise.

(1) "Attorney. general” means the Washington state office of the
attorney general. '

(2) "Auditor" means: (a) The Washington state auditor's office or
its designee for qualifying utilities under its jurisdiction that are

not investor-owned utilities; or (b) an independent auditor selected by
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a qualifying utility that is not under the jurisdiction of the state
auditor and is not an investor-owned utility.

(3) "Baseload electric geﬁeration" means electric generation from
a power plant that is designed and intended to provide electricity at
an annualized plant capacity factor of at least sixty percent. .

(4) "Cogeneration facility" means a power plant in which the heat
or steam is also used for industrial or commercial heating or cooling-
purposes and that meets federal energy regulatory commission standards
for qualifying facilities under the public utility regulatory policies
act of 1978 (16 U.S.C. Sec. 824a-3), as amended.

(5) "Combined-cycle natural gas thermal electric generation
facility" means a power plant that employs a combination of one or more
gas turbines and steam turbines in which electricity is produced in the
steam turbine from otherwise lost waste heat exiting from one or more
of the gas turbines.

(6) "Commission" means the Washington utilities and transportation
commission.

(7) "Consumer-owned utility" means a municipal utility formed under
Title 35 RCW, a public utility district formed under Title 54 RCW, an
irrigation district formed wunder chapter 87.03 RCW, a cooperative
formed under chapter 23.86 RCW, a mutual corporation or association
formed under chapter 24.06 RCW, or port district within which an
industrial district has been established as authorized by Title 53 RCW,
that is engaged in the business of distributing electricity to more
than one retail electric customer in the state.

(8) "Department"”" means the department of ecology.

(9) "Electrical company" means a company owned by investors that
meets the definition of RCW 80.04.010.
. (10) "Electric utility" means an electrical company or a consumer-

owned utility.

(11) "Governing board" means the board of directors or legislative
authority of a consumer-owned utility.

(12) "Greenhouse gases" includes carbon dioxide, methane, nitrous
oxide, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride.

(13) "Long-term financial commitment" means: A

(a) Either a new ownership interest in baseload electric generation

or an upgrade to a baseload electric generation facility; or
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(b) A new or renewed contract for baseload electric generation with
a term of five or more years for the provision of retail power or
wholesale power to end-use customers in this state.

(14) "Output-based methodology" means a greenhouse gases emissions
performance standard thét is expressed in pounds of greenhouse gases
emitted per net megawatt-hour produced, factoring in the electrical
equivalent of useful thermal energy employed for purposes other than
the generation of electricity.

(15) "Plant capacity factor" means the ratio of the electricity
produced during a given time period, measured in kilowatt-hours, to the
electricity the unit could have produced if it had been operated at its
rated capacity during that period, expressed in kilowatt-hours.

(16) "Power plant" means a facility for the generation of
electricity that includes one or.more generating units at the same
location. A

(17) "Upgrade" means any modification made for the primary purpose
of increasing the electric generation capacity of a baseload electric
generation facility. "Upgrade" does not include routine or necessary
maintenance, installation of emission control equipment, installation,
replacement, or modification of equipment that improves the heat rate
of the facility, or installation, replacement, or modification of
equipment for the primary purpose of maintaining reliable generation
output capability that does not increase the heat input or fuel usage
as specified in existing generation air quality permits but may result

in incidental increases in generation capacity.

NEW SECTiON. Sec. 7. (1) Beginning July 1, 2008, the greenhouse

gases emissions performance standard for all Dbaseload electric
generation for which electric utilities enter into long-term financial
commitments on or after such date is the lower of one thousand one
hundred pounds of greenhouse gases per megawatt-hour or the rate of
emissions of greenhouse gases for a commercially available
combined-cycle natural gas thermal electric generation facility that
provides baseload electric generation. Even if their actual emissions
are higher than the greenhouse gas emissions performance standard, all
baseload electric generation facilities in operation as of June 30,
2008, are deemed to be in compliance with the greenhouse gas emissions

performance standard established under "~ this section until the
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facilities are the subject of long-term financial commitments. All
electric generating facilities or power plants powered by renewable
resources, as defined in RCW 19.285.030, are deemed to be in compliance
with the greenhouse gas emissions performance standard established
under this section. For the purposes of this subsection, "commercially
available"” means that at least one hundred plants of substantially the
same design, specifications, and performance characteristics have been
in commercial operation for at least three years. 1In determining the
rate of emissions of greenhouse gases for baseload electric generation,
the net emissions resulting from the production of electricity by the
baseload electric generation shall be included.

(2) The department shall establish an output-based methodology to
ensure that the calculation of emissions of greenhouse gases for a
cogeneration facility recognizes the total usable energy output of the

process, and includes all greenhouse gases emitted by the facility in

-the production of both electrical and thermal energy. In developing

and implementing the greenhouse gases emissions performance standard,
the department shall consider and act in a manner consistent with any
rules adopted pursuant to the public utilities regulatory policy act of
1978 (16 U.S.C. Sec. 824a-3), as amended.

(3) Carbon dioxide that is injected permanently in geological

formations, so as to prevent releases into the atmosphere, in

‘compliance with applicable laws and regulations may not be counted as

emissions of the power plant in determining compliance with the
greenhouse gases emissions performance standard.

(4) In adopting and implementing the greenhouse gases emissions
performance standard, the department, in consultation with the
commission, the Bonheville power administration, the western
electricity coordination council, electric utilities, public interest
representatives, and consumer representatives shall consider the
effects of the greenhouse Agases emissions performance standard on
system reliability and overall costs to electricity customers.

(5) In developing and implementing the greenhouse gases emissions
performance standard, the department shall, with assistance of the
commission and electric utilities, and to ‘the extent practicable,
address long-term purchaées of electricity frbm unspecified sources in

a manner consistent with this chapter.
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(6) The department shall adopt the greenhouse gases emissions
performance standard by rule pursuant to chapter 34.05 RCW, the
administrative procedure act. The department shall adopt rules to
enforce the requirements of this .section, and adopt procedures to
verify the emissions of greenhouse gases from any baseload electric
generation supplied directly or under a contract subject to the
greenhouse gases emissions performance standard to ensure compliance
with the standard. Enforcemeht of the greenhouse gases emissions
performance standard must begin immediately upon the establishment of
the standard.

(7) In adopting the rules for implementing this section, the
department shall include criteria to be applied in evaluating the
carbon sequestration plan. The rules shall include:

(a) Provisions for financial assurances, as a condition of plant
operation, sufficient to ensure successful implementation of the carbon -
sequestration plan, including construction and operation of necessary
equipment, and ‘any other significant costs;

(b) Provisions for geological sequestration to commence within five
years of plant operation; '

(c) Provisions for monitoring the effectiveness of the
implementation of the sequestration plan;

(d) Penalties for failure to achieve implementation of the plan on
schedule; and

(e) Provisions for public notice and comment on the carbon
sequestration plan.

(8) A project under consideration by the energy facility site
evaluation council before the adoption of rules in subsection (7) of
this section is required to include all of the requirements of
subsection (7) of this section in 1its carbon sequestration plan
submitted to the department as part of the energy facility site
evaluation council process. The department shall provide for timely
hearings and public comment on the carbon sequestration plan.

(9) The department shall adopt the rules necessafy to implement
this sectidn by June 30, 2008.

NEW SECTION. Sec. 8. (1) No electrical company may enter into a

long-term financial commitment unless the baseload electric generation
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supplied under such a long-term financial commitment complies with the
greenhouse gases emissions performance standard established under
section 7 of this act.

{(2) In order to. enforce the requirements. of this chapter, the
commission shall review in a general rate case or as provided in
subsection (5) of this section any long-term financial commitment
entered into by an electrical company after June 30, 2008, to determine
whether the baseload electric generation to be supplied under that
long-term financial commitment complies with the greenhouse gases
emissions performance standard established under section 7 of this act.

(3) In determining whether a long-term financial commitment is for
baseload electric generation, the commission shall consider the design
of the power plant and its intended use, based upon the electricity
purchase contract, if any, permits necessary for the operation of the
power plant, and any other matter the commission determines is relevant
under the circumstances. -

(4) Upon application by an electric utility, the commission may
provide a case-by-case exemption from the greenhouse gases emissions
performance standard to address: (a) Unanticipated electric system
reliability needs; or {(b) catastrophic events or threat of significant
financial harm that may arise from unforeseen circumstances.

- (5) Upon application by an electrical company, the commission shall
make a determination regarding the company's proposed decision to
acquire electric generation or enter into a power purchase agreement
for electricity that complies with the greenhouse gases emissions
performance standard established under section 7 of this act, as to the
need for the resource, and the appropriateness of the specific resource
selected. The commission shall take into consideration factors such as
the company's forecasted loads, need for energy, power plant
technology, expected costs, and other associated investment decisions.
In addition, the commission shall provide for recovery of the prudently
incurred capital and operating cost of these resources and may impose
such conditions as it finds necessary to ensure that rates are féir{
just, reasonable, and sufficient, coincident with the in-service date
of the project or the effective date of the power purchase agreement.

(6) An electrical company may account for and defer for later
consideration by the commission costs incurred in connection with the

long-term financial commitment, including operating and maintenance
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costs, depreciation, taxes, and cost of invested capital. The deferral
begins with the date on which the power plant begins commercial
operation or the effective date of the power purchase agreement and
ends on the effective date -of the final decision by the commission
regarding recovery in rates of these deferred costs. Creation of such
a deferral account does not by itself determine whether recovery of any
or all of these costs is appropriate.

(7) In establishing rates for each electrical company regulated
under chapter 80.28 RCW, the commission shall adopt policies allowing
an additional return on investments to encourage meeting energy
requirements through distributed generation as defined in RCW
19.285.030, and to accelerate efficiencies in electric transmission and
distribution systems that increase reliability and reduce energy losses
or otherwise increase the efficiency of energy delivery to end-use
consumers. These policies shall include .but are not limited to adding
an increment of two percent to the rate of return on common equity
permitted on an electrical company's other investments for prudently
incurred investments in distributed generation, and in measures that
improve, as measured in kilowatt-hour savings, the overall efficiency
of transmission, distribution, and end-use consumption of electricity
through energy efficiency technologies, including any device,
instrument, machine, appliance, or process related to the transmission,
distribution, and consumption of electricity to increase energy
efficiency, including but not limited to smart grid technology, smart
meters, and demand response technologies. The rate of return increment
must be allowed for a period, at the commission's discretion, of at
least seven but not more than thirty years after the investment is
first placed in the rate base. Measures or projects encouraged under
this section are those for which construction or installation is begun
after July 1, 2007, and before January 1, 2017, and which, at the time
they are placed in the rate base, are reasonably expected to save,
produce, or generate energy at a total incremental system cost per unit
of energy delivered to end use that is less than or equal to the
incremental system cost per unit of energy delivered to end use from
new baseload or peaking electric generation and thaﬁ the electrical
company could acquire to meet energy demand in the same time period.

(8) The commission shall apply the procedures adopted by the
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department to verify the emissions of greenhouse gases from baseload
electric generation under section 7 of this act.

(9) The commission shall adopt rules for the enforcement of this
section with respect to electrical companies and adopt procedural rules
for approving costs incurred by an electrical company under subsection
{4) of this section.

(10) The commission shall adopt the rules necessary to implement

this section by June 30, 2008.

NEW SECTION. Sec. 9. (1) No consumer-owned utility may enter into

a long-term financial commitment wunless the baseload electric
generatioh supplied under such a long—tefm financial commitment
complies with the greenhouse gases emissions performance standard
established under section 7 of this act.

(2) The governing board of a consumer-owned utility shall review

~and make a determination on any long-term financial commitment by the

utility, pursuant to this chapter, to determine whether the baselocad
electric generation to be supplied under that long-term financial
commitment complies with the greenhouse gases emissions performance
standard established under section 7 of this act. No consumer-owned
utility may enter into a long-term financial commitment unless the
baseload electric generation to be supplied under that long-term
financial commitment complies with the greenhouse gases emissions
performance standard established under section 7 of this act.

(3) In confirming that a long-term financial commitment is for
baseload electric generation, the governing board shall consider the
design of the power piant and the intended use of the power plant based
upon the electricity purchase contract, if any, permits necessary for
the operation of the power plant, and any other matter the governing
board determines is relevant under the circumstances.

(4) The governing board may provide a case-by-case exemption from
the greenhouse gases emissions performance standard to address: (a)
Unanticipated electric system reliability needs; or (b) catastrophic
events or threat of significant financial harm that may arise from
unforeseen circumstances. '

(5) The governing board shall apply the procedures adopted by the

department to verify the emissions of greenhouse gases from baseload
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electric generation pursuant to section 7 of this act, and may request
assistance from the department in doing so. '

(6) For consumer-owned utilities, the auditor is responsible for
auditing compliance with this chapter and rules adopted under this
chapter that apply to those utilities and the attorney general is

responsible for enforcing that compliance.

NEW_SECTION. Sec. 10. A new section is added to chapter 43.19 RCW

to read as follows:

(1) During the biennium ending June 30, 2009, the department of
general administration is authorized to purchase at least one hundred
plug-in electric hybrid vehicles for state agency light duty vehicle
uses, when commercially available at comparable life costs to other
vehicles. The department of general administration shall assign these
vehicles to departments and job functions that on average log the most
miles driving light duty vehicles. The vehicles must bear a prominent
designation as a plug-in electric hybrid vehicle. The department of
general administration shall develop a purchasing contract under which
state agencies and iocal governments may purchase plug-in electric
hybrid vehicles.

(2) The use of hybrid. vehicles shall include an economic analysis
of the total life-cycle cost to the state over the vehicle's estimated
useful 1life, including energy inputs into the production of the
vehicle, fuel usage, and all related costs of selection, acquisition,
operation, maintenance, and ‘disposal, as far as these costs can
reasonably be determined, minus the salvage value at the end of the
vehicle's estimated useful life.

(3) By December 31, 2009, the department of general administration
shall provide a report to the transportation and energy committees of
the senate and house of representatives on the acquisition of these

vehicles and their operational and maintenance performance.

NEW SECTION. Sec. 11. The legislature finds and declares that

greenhouse gases offset contracts, credits, and other greenhouse gases
mitigation efforts are a recognized utility purpose that confers a
direct benefit on the utility's ratepayers. The legislature declares
that sections 1 and 2 of this act are intended to reverse the result of
Okeson v. City of Seattle, No. 77888-4 (January 18, 2007), by expressly

p. 13 ESSB 6001
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granting municipal utilities, public utility districts, and counties
the statutory authority to engage in mitigation activities to offset

their utility's impact on the environment from electric generation.

NEW SECTION. Sec. 12. A new section is added to chapter 35.92 RCW

to read as follows:

(1) A city or town authorized to acquire and operate utilities for
the purpose of furnishing the city or town and its inhabitants and
other persons with water, with electricity for 1lighting and other
purposes, or with service from sewerage, storm water, surface water, or
solid waste handling facilities, may develop and make publicly
available a plan to reduce its greenhouse gases emissions or achieve
no-net emissions from all sources of greenhouse gases resulting from
power generation that the utility owns, leases; uses, contracts for, or
otherwise controls. '

(2) A city or town authorized to acquire and operate utilities for
the purpose of furnishing the city or town and its inhabitants and
other persons with .water, with electricity for 1lighting and other
purposes, or with service from sewerage, storm water, surface water, or
solid waste handling facilities, may, as part of its power generating
operation, mitigate the environmental impacts, such as greenhouse gases
emissions, of its operation, including any power purchases. The
mitigation may include, but is not limited to, those greenhouse gases
mitigation mechanisms recognized by independent, qualified
organizations with proven experience in emissions mitigation
activities. Mitigation mechanisms may include the purchase, trade, and
banking of greenhouse gases offsets or credits. If a state greenhouse
gases registry is established, a utility that has purchased, traded, or
banked greenhouse gases mitigation mechanisms under this section shall

receive credit in the registry.

NEW SECTION. Sec. 13. A new section is added to chapter 36.01 RCW
to read as follows: )

(1) A county may develop and make publicly available a plan for the
county to reduce€ its greenhouse gases emissions or achiéve no—-net
emissions from all power generating sources of greenhouse gases it

owns, operates, leases, uses, contracts for, or otherwise controls.
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(2) Any county may reduce or mitigate the environmental impacts of
its power generating operations, such as emissions of greenhouse gases.
The mitigation may include, but is not limited to, all greenhouse gases
mitigation mechanisms recognized by independent, qualified
organizations with proven experience in emissions mitigation

activities. Mitigation mechanisms may include the purchase, trade, and

'banking of carbon offsets or credits. Ratepayer funds, fees, or other

revenue dedicated to a power generating function performed by a county
may be spent to reduce or mitigate the environmental impact of
greenhouse gases emitted as a result of that function. .If a state
greenhouse gases registry 1s established, the county that has
purchased, traded, or banked greenhouse gases mitigation mechanisms

under this section shall receive credit in the registry.

NEW SECTION. Sec. 14. A new section is added to chapter 54.04 RCW

to read as follows:

(1) A public wutility district may develop and make publicly
available a plan for the district to reduce its greenhouse gases
emissions or achieve no-net emissions from all sources of greenhouse
gases resulting from power generation that the district owns, leases,
uses, contracts for, or otherwise controls.

(2) A public utility district may, as part of its utility power
generating operation, mitigate the environmental impacts, such as
greenhouse gases emissions, of its power generating operation and any
power purchases. Mitigation may include, but is not limited to, those
greenhouse gases mitigation mechanisms recognized by independent,
gqualified organizations with proven experience in emissions mitigation
activities. Mitigation mechanisms may include the purchase, trade, and
banking of greenhouse gases offsets or credits. If a state greenhouse
gases registry 1is established, a public utility district that has
purchased, traded, or banked greenhousé gases mitigation mechanisms

under this section shall receive credit in the registry.

NEW SECTION. Sec. 15. For the purposes of sections 5 through 9 of

this act, the department and the commission shall review the greenhouse
gases emission performance standard established in this chapter to
determine need, applicability, and effectiveness no less than every

five years following the effective date of this section, or wupon
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implementation of a federal or state law or rule regulating carbon
dioxide emissions of electrical wutilities, and report to the

legislature.

NEW SECTION. Sec. 16. (1) The office of Washingtdn state
climatologist is created. '

(2) The office of Washington state climatclogist consists of the
director of the office, who is the state climatologist, and appropriate
staff and administrative support as necessary to carry out the powers
and duties of the office as enumerated in section 17 of this act. "

(3) The director of the office of Washington state climatologist
must be appointed Jjointly by the president of Washington State
University and the president of the Univeréity of Washington. The
office of Washington state climatologist is administered as determined

jointly by these two presidents.

NEW SECTION. Sec. 17. The office : of Washington state
climatologist has the following powers and du%ies: '

(1) To serve as a credible and expert source of climate and weather
information for state and local decision makefs and agencies wérking on
drought, flooding, climate change, and other ;elated issues;

(2) To gather and disseminate, and wherefpracticable aréhive, in
the most cost-effective manner possible, all climate and weather
information that is or could be of value to policy and decision makers
in the state;

(3) To act as the representative of the state in all climatological
and meteorological matters, both within and outside of the state, when
requested by the legislative or executive branches of the state
government; :

(4) To preparé, publish, and disseminaﬁe climate summa;ies for
those individuals, agencies, and organizatigns whose activities are
related to the welfare of the state and areéaffected by climate and
weather; _ ! ‘ ‘

(5) To supply critical information for arought preparedness and
emergency response as needed to implemeﬁt the state's; drought
contingency response plan maintained by the de@artment of ecology under

RCW 43.83B.410, and to serve as a member of the state's drought water
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supply and emergency response committees as may be formed in response
to a drought event; '
(6) To conduct and report on studies of climate and weather
phenomena of significant socioeconomic importance to the state; and
(7) To evaluate the significance of natural and man-made changes in
important features of the climate affecting the state, and to report
this information to those agencies and oréanizations in the state who

are likely to be affected by these changes.

NEW SECTION. Sec. 18. Sections 1 through 4 of this act constitute
a new chapter in Title 43 RCW.

NEW SECTION. Sec. 19. Sections 5 through 9 and 15 of this act

constitute a new chapter in Title 80 RCW.

NEW SECTION. Sec. 20. Sections 16 and 17 of this act constitute
a new chapter in Title 43 RCW.

--- END ---
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ESSB 6001 - H AMD 775
By Representative Morris

ADOPTED 04/12/2007

Strike everything after the enacting clause and insert the

following:

"NEW _SECTION. Sec. 1. (1) The legislature finds that:

(a) Washington is especially vulnerable to climate change because

of the state's dependence on snow pack for summer stream flows and
because the expected rise in sea levels threatens our coastal
communities. Extreme weather, a warming Pacific Northwest, reduced
snow pack, and sea level rise are four major ways that climate change
is disrupting Washington's economy, environment, and communities;

(b) Washington's greenhouse gases emissions are continuing to
increase, despite international scientific consensus that worldwide
emissions must be reduced significantly below current levels to avert
catastrophic climate change; -

(c) Washington state greenhouse gases are substantially caused by
the transportation sector of the economy;

(d) Washington has been a leader in actions to slow the increase of
greenhouse gases emissions, such as being the first state in the nation
to adopt a carbon dioxide mitigation program for new thermal electric
plants; mandating integrated resource planning for electric utilities
to include life-cycle costs of carbon dioxide emissions, adopting clean
car standards and stronger appliance energy efficiency standards,
increasing production and use of renewable liquid fuels, and increasing
renewable energy sources by electric utilities;

(e) A greenhouse gases emissions performance standard will work in
unison with the state's carbon dioxide mitigation policy, chapter 80.70
RCW and its related —rules, for fossil-fueled thermal electric
generation facilities located in the state;

(f) While these actions are significant, there is a need to assess

the trend of greenhouse gases emissions statewide over the next several
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decades, and to take sufficient actions so that Washington meets its
responsibility to contribute to the global actions needed to reduce the
impacts and the pace of global warming;

(g) Actions to reduce greenhouse gases emissions will spur
technology development and increase efficiency, thus resulting in
benefits to Washington's economy and businesses; and

(h) The state of Washington has an obligation to provide clear
guidance for the procurement of baseload electric generation to
alleviate regulatory uncertainty while addressing risks that can affect
the ability of electric utilities to make necessary and timely
investments to ensure an adequate, reliable, and cost-effective supply
of electricity.
| (2) The legislature finds that companies that generate greenhouse
gases emissions or manufacture products that generate such emissions
are purchasing carbon credits from landowners and from other companies
that provide carbon credits. Companies that are purchasing carbon
credits would benefit from a program to tfade and to bank carbon
credits. Washington forests are one of the most effective resources
that can absorb carbon dioxide from the atmosphere. Forests, and other
planted lands and waters, provide carbon storage and mitigate
greenhouse gases emissions. Washington contains the most productive
forests in the world and both public and private landowners could
benefit from a carbon storage trading and banking program. :

(3) The legislature intends by this act to establish statutory
goals for the statewide reduction in greenhouse gases emissions and to
adopt the recommendations provided by the Washington climate change
challenge stakeholder group, which is charged with designing and
recommending a comprehensive set of policies to the legislature and the

governor on how to achieve the goals. The legislature further intends

by this act to authorize immediate actions in the electric power

generation sector for the reduction of greenhouse gases emissions.

(4) The legislature finds that:

(a) To the extent energy efficiency and renewable resources are
unable to satisfy increasing energy and capacity needs, the state will
rely on clean and efficient fossil fuel-fired generation and will
encourage the development of cost—effectivez highly efficient, and
environmentally sound supply resources to provide reliability and

consistency with the state's energy priorities;
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(b) It is wvital to ensure all electric utilities internalize the
significant and underrecoéﬁized cost of emissions and to reduce
Washington consumers' exposure to costs associated with future
regulation of these emissions, which is consistent with the objectives
of integrated resource planning by electric utilities under chapter
19.280 RCW; and ‘

{c) The state of California recently enacted a law establishing a
greenhouse gases emissions performance standard for electric utility
procurement of baseload electric generation that is based on the
emissions of a combined-cycle thermal electric generation facility
fueled by natural gas.

(5) The legislature finds that the climate change challenge
stakeholder group provides a procéss for identifying the policies

necessary to achieve the economic and emissions reduction goals in

‘section 3 of this act in a manner that maximizes economic opportunities

and job creation in Washington.

NEW SECTION. Sec. 2. The definitions in this section apply
throughout this chapter unless the context clearly requires otherwise.

(1) "Attorney general" means the Washington state office of the
attorney general.

(2) "Auditor" means: (a) The Washington state auditor's office or
its designee for consumer-owned utilities under its Jjurisdiction; or
(b) an independent auditor selected by a consumer-owned utility that is
not under the jurisdiction of the state auditor.

(3) "Average available’ greenhouse gases emissions output"” means the
level of greenhouse gases emissions as surveyed and determined by the
energy policy division of the department of community, trade, and
economic development under section 7 of this act.

(4) "Baseload electricbgeneration" means electric generation from
a power plant that is designed and intended to provide electricity at
an annualized plant capacity factor of at least sixty percent.

(5) "Cogeneration facility" means a power plant in which the heat
or steam is also used for industrial or commercial heating or cooling
purposes and that meets federal energy regulatory commission standards
for qualifying facilities under the public utility regulatory policies
act of 1978 (16 U.S.C. Sec. 824a-3), as amended.
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(6) "Combined-cycle natural gas thermal electric generation
facility" means a power plant that employs a combination of one or more
gas turbines and steam turbines in which electricity is produced in the
steam turbine from otherwise lost waste heat exiting from one or more

of the gas turbines.

(7) "Commission" means the Washington utilities and transportation
commission. K ‘
(8) "Consumer-owned utility" means a municipal utility formed under

Title 35 RCW, a public utility district formed under Title 54 RCW, an
irrigation district formed under chapter 87.03 RCW, a cooperative
formed under chapter 23.86 RCW, a mutual corporation or association
formed under chapter 24.06 RCW, or port district within which an
industrial district has been established as authorized by Title 53 RCW,
that 1is engaged in the business of distributing electricity to more
than one retail electric customer in the state.

(9) "Department™" means the department of écology. ‘

(10) "Distributed generation" means electric generation connected
to the distribution level of the transmission and distribution grid,
which is usually located at or near the intended place of use.

(11) "Electric utility"”™ means an electricalAcompany or a consumer-
owned utility. ;

(12) "Electrical company" means a company owned by investors that
meets the definition of RCW 80.04.010.

(13) "Governing board" means the board of directors or legislative
authority of a consumer-owned utility. .

(14) "Greenhouse gases" includes carbon dioxide, methane, nitrous
oxide, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride.

(15) "Long-term financial commitment" means:

(a) Either a new ownership interest in baseload electric generation
or an upgrade to a baseload electric generation facility; or

(b) A new or renewed contract for baseload electric generation with
a term of five or more years for the provision of retail power or
wholesale power to end-use customers in this state.

(16) "Plant capacity factor" means the ratio of the electricity
produced during a given time period, measured in kilowatt-hours, to the
electricity the unit could have produced if iﬂ had been operated at its

rated capacity during that period, expressed in kilowatt-hours.
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(17) "Power plant" means a facility for the generation of

electricity that is permitted as a single plant by the energy facility

site evaluation council or a local jurisdiction.
(18) "Upgrade" means any modification made for the primary purpose

of increasing the electric generation capacity of a baseload electric

" generation facility. "Upgrade" does not include routine or necessary

maintenance, installation of emission control equipment, installation,
replacement, or modification of equipment that improves the heat rate
of the facility, or installation, replacement, or modification of
equipment for the primary purpose of maintaining reliable generation
output capability that does not increase the heat input or. fuel usage
as specified in existing generation air quality permits as of the
effective date of this section, but méy result in incidental increases

in generation capacity.

NEW SECTION. Sec. 3. (1) The following greenhouse gases emissions

reduction and clean energy economy goals are established for Washington
state: '

(a) By 2020, reduce overall greenhouse gases emissions in the state
to 1990 levels;

(b) By 2035, reduce overall greenhouse gases emissions in the state
to twenty-five percent below 1990 levels;

(c) By 2050, the state will do its part to reach global climate
stabilization 1levels by reducing overall emissions to fifty percent
below 1990 levels, or seventy percent below the state's expected
emissions that year; and

(d) By 2020, increase the number of clean energy sector jobs to
twenty-five thousand from the eight thousand four hundred jobs the
state had in 2004.

(2) (a) By December 31, 2007, the departments of ecology and
community, trade, and economic development shall report to the
appropriate committees of the senate and house of representatives the
total greenhouse gases emissions for 1990 and the totals in each major
sector for 1990.

(b) By December 31st of each even-numbered year beginning in 2010,
the departments of ecology and community, trade, and economic

development shall report to the governor and the appropriate committees
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of the senate and house of representatives the total greenhouse gases
emissions for the preceding two years, and totals in each major source

sector.

NEW SECTION. See. 4. (1) The governor shall develop policy

recommendations to the legislature on how the state can achieve the

greenhouse gases emissions reduction goals established under section 3
of this act. These recommendations must include, but are not limited
to:

(a) How market mechanisms, such as a load-based cap and trade
system, would assist in achieving the gregnhouse gases emissions
reduction goals;

(b) How geologic injection, forest sequesfration, and other carbon
sequestration options could be used to achieve state greenhouse gases
emissions reduction goals;

(c) A process for replacing the highest emitting thermal electric
plants that have exceeded their expected useful 1life with newer
technologies that have lower greenhouse gases emissions levels; and

(d) Methods to utilize indigenous resources, such as landfill gas,
geothermal resources, and other assets that might reduce greenhouse
gases emissions consistent with the purposes 6f this act.

(2) Recommendations under subsection (1) of this section shall be
submitted to the appropriate committees of the house of representatives

and the senate for consideration in the 2008 legislative session.

NEW SECTION. Sec. 5. (1) Beginning July 1, 2008, the greenhouse

gases emissions performance standard for all baseload electric

generation for which electric utilities enter into long-term financial
commitments on or after such date is the lower of:

(a) One thousand one hundred pounds of greenhouse gases per
megawatt-hour; or _

(b) The average available greenhouse gases emissions output as
determined by the department of community, trade, and economic
development under section 7 of this act.

(2) All baseload electric generation faciiities in operation as of
June 30, 2008, are deemed to be in compliance'with the greenhoﬁse gases
emissions performance standard established under this section until the

facilities are the subject of long-term financial commitments.
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(3) ALl electric generation facilities or power plants powered by
renewable resources, as defined in RCW 19.280.020, are deemed to be in
compliance with the greenhouse gases emissions performance standard
established under this section.

(4) In determining the rate of emissions of greenhouse gases for
baseload electric generation, the total emissions associated with
producing electricity shall be included.

(5) The department shall establish an output-based methodology to
ensure that the calculation of emissions of greenhouse gases for a
cogeneration facility recognizes the total usable energy output of the
process, and includes all greenhouse gases emitted by the facility in
the production of both electrical and thermal energy. In developing
and implementing the greenhouse gases emissions performance standard,
the department shall consider and act in a manner consistent with any
rules adopted pursuant to the public utilities regulatory policy act of
1978 (16 U.S.C. Sec. 824a-3), as amended.

(6) The following greenhouse gases emissions produced by baseload
electric generation owned or contracted through a long-term financial
commitment shall not be counted as emissions of the power plant in
determining compliance with the greenhouse gases emissions performance
standard: ‘ »

(a) Those emissions that are injected permanently in geological
formations; '

(b) Those emissions that are permanently sequestered by other means
approved by the department; and

(c) Those emissions sequestered or mitigated as approved under
subsection (12) of this section.

(7) In adopting and implementing the greenhéuse gases emissions
performance standard, the department of community, trade, and economic
development energy policy division, in. consultation with the
commission, the department, the Bonneville power administration, the
western electricity coordination council, the energy facility site
evaluation council, electric utilities, public interest
representatives, and consumer representatives, shall consider the
effects of the greenhouse gases emissions performance standard on
system reliability and overall costs to eléctricity customers.

(8) In developing and implementing the greenhouse gases emissions

performance standard, the department shall, with assistance of the
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commission, the department of communityf trade, and economic
development energy policy division, and electric utilities, and to the
extent practicable, address long-term purchases of electricity from
unspecified sources in a manner consistent with this chapter.

{(9) The directors of the energy facility site evaluation council
and the department shall each adopt rules under chapter 34.05 RCW in
coordination with each other to implement and enforce the greenhouse
gases emissions performanée standard. The rules necessary to implement
this section shall be adopted by June 30, 2008.

(10) In adopting the rules for implementing this section, the
energy facility site evaluation council and the department shall
include criteria to be applied in evaluating the carbon sequestration
plan. The rules shall include but not be limited to:

(a) Provisions for f;nancial assurances, as a condition of plant
operation, sufficient to ensure successful implementation of the carbon
sequestration plan, including construction and operation of necessary
equipment, and any other significant costs;

{b) Provisions for geological or other approved sequestration

commencing within five years of plant operation, including full and

sufficient technical documentation to support the planned
sequestration;
(c) Provisions for monitoring the effectiveness of the

implementation of the sequestration plan}

(d) Penalties for failure to achieve implementation of the plan on
schedule; and

{e) Provisions for public notice and _comment on the carbon
sequestration plan. ’

(11) (a) Except as provided in (b) of this subsection, as part of
its role enforcing the greenhouse gases emissions performance standard,
the energy facility site evaluation council and the department shall
determine whether a plan for sequestration will provide safe, reliable,
and permanent protection against the greenhouse gases entering the
atmosphere from the power plant and all ancillary facilities.

(b) For facilities under its Jjurisdiction, the energy facility site
evaluation <council shall contract for review of ‘ the carbon
sequestration plan with the department, consider the.adequacy of the

plan in its adjudicative proceedings coﬁducted under RCW 80.50.090(3),

f i .
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and incorporate specific findings regarding adequacy in its
recommendation to the governor under RCW 80.50.100.

(12) A project under consideration by the energy facility site
evaluation council by the effective date of this section is required to
include all of the requirements of subsection (10) of this section in
its carbon sequestration plan submitted as part of the energy facility
site evaluation council process. A projéct under consideration by the
energy facility site evaluation council by the effective date of this
section that receives final site certification agreement approval under
chapter 80.50 RCW may apply to the energy facility site evaluation
council to amend the carbon sequestration plan if the project owner
determines that implementation is not feasiblé following a good faith
attempt to implement the plan. The application shall demonstrate the
steps taken to implement the sequestration plan and evidence of the
technological and economic barriers to successful implementation. The
energy facility site evaluation council must review this application
and make a recommendation to the governor as to whether the
sequestration plan as incorporated into the site certification
agreement is feasible. The energy facility site evaluation council
shall contract with the department in reviewing the application. If
the energy facility site evaluation council recommends the plan as no
longer feasible, the energy facility site evaluation council may
recommend other conditions consistent with (a) and (b) of this
subsection to the governor. The governor may:

(a) Deny the request;

(b) Approve an amendment to the plan and site certification to
allow up to an additional five years for the sequestration to commence;
or

(c) Approve other methods by which the project is required to fully
and permanently mitigate for the emissions in excess of the performance
standard adopted in this section, for the operating life of the plant.
Such mitigation shall be in addition to any mitigation required upon
site certification under RCW 80.70.020 and that section shall not limit
the conditions for mitigation under this subsection. The required
mitigation shall be enforced through conditions upon the amended site

certification.
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NEW SECTION. Sec. 6. A new section is added to chapter 80.50 RCW
to read as follows:
The governor may issue an amendment to a site certification under

the provisions of section 5 of this act.

NEW SECTION. Sec. 7. The energy policy division of the department

of community, trade, and economic development shall survey new
combined-cycle natural gas thermal electric generation turbines
commercially available and offered for sale by manufacturers in the
United States to determine an average rate of emissions of greenhouse
gases for these turbines. The department of community, trade, and
economic development shall report the results of its survey to the

legislature on a biennial basis, starting June 30, 2008.

NEW SECTION. Sec. 8. (1) No electrical 'company may enter into a

long-term financial commitment unless the baseload electric generation
supplied under such a long-term financial comﬁitment complies with the
greenhouse gases emissions performance standard established under
section 5 of this act. |

(2) In order to enforce the requirements of this chapter, the
commission shall review in a general rate case or as provided in
subsection (5) of this section any long-term financial commitment
entered into by an electrical company after June 30, 2008, to determine
whether the baseload electric generation to' be supplied under that
long-term financial commitment complies with the greenhouse gases
emissions performance standard established under section 5 of this act.

(3) In determining whether a long-term financial commitment is for
baseload electric generation, the commission shall consider the design
of the power plant and its intended use, based upon the electricity
purchase contract, if any, permits necessary for the operation of the
power plant, and any other matter the commission determines is relevant
under the circumstances.

(4) Upon application by an electric utility, the commission may
provide a case-by-case exemption from the greenhouse gases emissions
performance standard to address: (a) Unanticipated electriic system
reliability needs; or (b) catastrophic events;or threat of significant

financial harm that may arise from unforeseen circumstances.
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(5) Upon application by an electrical company, the commission shall
make a determination regarding the company's proposed decision to
acquire electric generation or enter into a power purchase agréement
for electricity that complies with the greenhouse gases emissions
performance standard established under section 5 of this act, as to the
need for the resource, and the appropriateness of the specific resource
selected. The commission shall take into consideration factors such as
the company's forecasted . loads, need for -energy, power plant
technology, expected costs, and other associated investment decisions.
In addition, the commission shall provide for recovery of the prudently
incurred capital and operating cost of these resources and may impose
such conditions as it finds necessary to ensure that rates are fair,
just, reasonable, and sufficient, coincident with the in-service date
of the project or the effective date of the power purchase agreement.

(6) An electrical company may account for and defer for later
consideration by the commission costs incurred in connection with the
long-term financial commitment, including operating and maintenance
costs, depreciation, taxes, and cost of invested capital. The deferral
begins with the date on which the power plant begins commercial
operatibn or the effective date of the power purchase agreement and
ends on the effective date of the final decision by the commission
regarding recovery in rates of these deferred costs. Creation of such
a deferral account does not by itself determine whether recovery of any
or all of these costs is appropriate.

(7) In establishing rates for each electrical company regulated
under chapter 80.28 RCW, the commission may adopt policies allowing an
additional return on investments to encourage meeting energy.
requirements through distributed generation to acceleréte efficiencies
in electric transmission and distribution systems that reduce energy
losses and increase the efficiency of energy delivery to end-use
consumers. These policies may include but are not limited to adding an
increment of two percent to the rate of -return on common equity
permitted on an electricél company's other investments for prudently
incurred investments in distributed generation, and in measures that
improve, as measured in kilowatt-hour savingé, the overall efficiency
of transmission, distribution, and end-use consumption of electribity
through energy efficiency technologies, including any device,

instrument, machine, appliance, or process related to the transmission,
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distribution, and consumption of electricity to increase energy
efficiency, including but not limited to smart grid technology, smart
meters, and demand response technologies. The rate of return increment
must be allowed for a period, at the commission's discretion, of at
least seven but not more than thirty years after the investment is
first placed in the rate base. Measures or projects encouraged under
this section are those for which construction or installation is begun
after July 1, 2007, and before January 1, 2017, and which, at the time
they are placed in the rate base, are reasonably expected to save,
produce, or generate energy at a total incremental system cost per unit
of energy delivered to end use that 1is less than or equal to the
incremental system cost per unit of energy delivered to end use from
new baseload or peaking electric generation and that the electrical
company could' acquire to meet energy demand iﬁ the same time period.

(8) The commission shall apply the procedures adopted by the
department to verify the emissions of greenhouse gases from baseload
electric generation under section 5 of this act.

(9) The commission shall adopt rules for the enforcement of this
section with respect to electrical companies and adopt procedural rules
for approving costs incurred by an electrical company under subsection
(4) of this section.

(10) The commission shall adopt rules necessary to implement this
section by December 31, 2008.

NEW SECTION. Sec. 9. (1) No consumer-owned utility may enter into

a long-term financial commitment unless the baseload electric
generation supplied under such a long-term financial commitment
complies with the greenhouse gases emissions performance standard
established under section 5 of this act.

(2) The governing board shall review and make a determination on
any long-term financial commitment by the utility, pursuant to this-
chapter, to determine whether the baseload electric generation to be
supplied under that long-term financial commitment complies with the
greenhouse gases emissions performance standard established under
section 5 of this act. No consumer-owned utility may enter into a
long-term financial commitment unless the baséload electric generation

to be supplied under that long-term financial commitment complies with
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the greenhouse gases emissions performance standard established under
section 5 of this act.

(3) In confirming that a long-term financial commitment is for
baseload electric generation, the governing board shall consider the
design of the power plant and the intended use of the power plant based
upon the electricity purchase contract, if any, permits necessary for
the operation of the power plant, and any other matter the governing
board determines is relevant under the circumstances.

(4) The governing board may provide a case-by-case exemption from
the greenhouse gases emissions performance standard to address: (a)
Unanticipated electric system reliability needs; or (b) catastrophic
events or threat of significant financial harm that may arise from
unforeseen circumstances.

(5) The governing board shall apply the procedures adopted by the
department to verify the emissions of greenhouse gases from baseload
electric generation under section 5 of this act, and may request
assistance from the department in doing so. '

(6) For consumer-owned utilities, the auditor is responsible for
auditing compliance with this chapter and rules adopted under this
chapter that apply to those utilities and the attorney general is
responsible for enforcing that compliance. .

(7) In establishing rates, a governing board of a consumer-owned
utility may collect a surcharge for costs in excess of individual rate
categories to meet the greenhouse gases emissions performance standard

established under section 5 of this act.

NEW SECTION. Sec. 10. For the purposes of sections 5 through 10
of this act and RCW 80.70.020, the department, in consultation with the

department of community, trade, and economic development energy policy
division, the energy facility site evaluation council, the commission,
and the governing boards of consumer-owned utilities, shall review the
greenhouse gases emissions performance standard established in this
chapter to determine need, applicability, and effectiveness no less
than every five years following the effective date of this section, or
upon implementation of a federal or state law or rule regulating carbon

dioxide emissions of electric utilities, and report to the legislature.
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NEW SECTION. Sec. 1l1. Sections 1 through 5 and 7 through 10 of
this act constitute a new chapter in Title 80 RCW."

Correct the title.

EFFECT: Strikes the underlying bill. i

Establishes greenhouse gases emissions reduction for 2020 2035,
and 2050 and clean energy job goals for the state. :

Requires the Departments of Ecology and Community, Trade, and
Economic Development to report to the Legislature by December 31, 2007
state greenhouse gases emissions for 1990 in total and by major sector.

Requires the Departments of Ecology and Community, Trade, and
Economic Development to report to the Governor and Legislature every
two years beginning in 2010, state greenhouse gases emissions in total
and by major section for the previous two years.

Requires the governor to develop policy recommendations on how the
state can achieve the greenhouse gases emissions reduction goals and
submit these recommendations to the legislature for consideration
during the 2008 legislative session. =

Establishes a greenhouse gases emissions performance standard,
beginning July 1, 2008, for all baseload electric generation for which
electric utllltles enter into long-term financial commitments.

Specifies that the greenhouse gases emissions performance‘standard
shall be the lower of 1,100 pounds of greenhouse gases per megawatt-
hour or the average available greenhouse gases emissions output.

Requires the Department of Community; Trade, and 'Economic
Development's Energy Pollcy Division to determine the average available
greenhouse gases emissions output by conducting a survey of new
combined-cycle natural gas thermal electric generation turbines
commercially available and offered for sale by manufacturers in the
United States and to report the results - of the survey. to - the
legislature on a biennial basis.

Prohibits electric companies and consumer- owned electric utllltles
from entering into a long-term financial commitment for baseload
electric generation that does not comply w1th the greenhouse gases
emissions performance standard.

Authorizes the Utilities and Transportatlon Commission to adopt
policies allowing for an additional return on investment to encourage
meeting energy regquirements through distributed generat@on and
increased efficiency of energy delivery. r

Permits the Utilities and Transportatlon Commission to add an.
increment of two percent to the rate of return on commonh equity
permitted on an electric company's other investments for prudently
incurred investments in distributed generatlon and other measures

Requires the Utilities and Transportation Commission to make a
determination regarding an electric company's proposed decision to
acquire electric generatlon for electricity| that complies w1th the
greenhouse gases emissions performance standard

Authorizes consumer-owned electric utllltles to collect a surcharge

I
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- for costs in excess of individual rate categories to meet the
greenhouse gases emissions performance standard.

Requires the Directors of the Energy Facility Site Evaluation
Council and the Department of Ecology to each adopt rules in
coordination with each other to implement and enforce the greenhouse
gases emissions performance standard by June 30, 2008.

Specifies all baseload electric generation facilities in operation
as of June 30, 2008, are deemed to be in compliance with the greenhouse
gases emissions performance standard until the facilities are the
subject of long-term financial commitments.

Specifies all electric generating facilities or power plants
powered by renewable resources, as defined in RCW 19.280.020, are
deemed to be 1in compliance with the greenhouse gases. emissions
performance standard established under this section.

Provides that the total emissions associated with producing
electricity shall be included in determining the rate of emissions of
greenhouse gases for baseload electric generation.

Requires the Department of Ecology to establish an output-based
methodology to ensure that the calculation of emissions of greenhouse
gases for a cogeneration facility recognizes the total usable energy
output of the process.

Specifies which greenhouse gases emissions produced by baseload
electric generation are not counted as emissions of the power plant ‘in
determining compliance with the greenhouse gases emissions performance
standard:

(a) Those emissions that are injected permanently in geological
formations;

(b) Those that are permanently sequestered by other means approved
by the Department of Ecology; and

(c) Those emissions sequestered or mitigated as part of a project
under consideration by the Energy Facility Site Evaluation Council on
the effective date of this act.

Specifies that in adopting rules to implement the greenhouse gases
emissions performance standard, the Energy Facility Site Evaluation
Council and the Department of Ecology shall include criteria to be
applied in evaluating carbon sequestration plans.

Provides that a project under consideration by the Energy Facility
Site Evaluation Council by the effective date of this act may request
amendments to the project's carbon sequestration plan, if the project
owner determines that the carbon sequestration plan cannot be
implemented. '

Authorizes the Energy Facility Site Evaluation Council to recommend
to the Governor for action other carbon sequestration plan conditions
such as allowing an additional five years for sequestration to begin or
other methods to fully and permanently mitigate for the emissions in
excess of the greenhouse gases emissions performance standard.

Requires the Department of Ecology, in consultation with the
Department of Community, Trade, and Economic Development Energy Policy
Division, the Energy Facility Site Evaluation Council, the Utilities
and Transportation Commission, and the governing boards of consumer-
owned electric utilities, to review at least every five years, or upon
1mplementatlon of a federal or state law or rule regulating carbon
dioxide emissions of electric utilities, the greenhouse gases emissions
performance standard to determine need, applicability, and
effectiveness.

~-= END ---
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By Representative Morris
ADOPTED 4/12/2007

On page 8, line 25 of the amendment, after "schedule;" insert

the following:

"(e) Provisions for an owner to purchase emissions reductions
in the event of the failure of a sequestration plan under

subseétion (12) ;"

Renumber the subsections consecutively and correct any internal
references accordingly.

On page 9, line 10 of the amendment, after "chapter 80.50 RCW"
strike all material through "certification” on line 36 and insert

the following:

"shall make a good faith effort to implement the sequestration
plan. If the project owner determines that implementation is not
feasible, the project owner shall submit documentation of that
determination to the energy facility siteevaluation council. The
documentation shall demonstrate the steps taken to implement the
sequestration plan and evidence of the technological and economic
barriers to successful implementation. The project owner shall
then provide to the energy facility site evaluation council
notification that they shall implement the plan that requires the
project owner to meet the greenhouse gases emissions performance
standard by purchasing verifiable greenhouse gases emissions
reductions from an electric generating facility located within the
western interconnection, where the reduction would not have
occurred otherwise or absent this contractual agreement, such that
the sum of the emissions reductions purchased and the facility's

emissions meets the standard for the life of the facility"
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EFFECT: Removes provisions relating to procedures a project
owner 1s required to take to amend a site certification
agreement following a good faith effort to implement a
sequestration plan that the owner determines is infeasible.

Requires the project owner to submit documentation to the
Energy Facility Site Evaluation Council of the project owners
determination that implementation of the sequestration plan in
not feasible.

Specifies that the documentation demonstrate the steps
taken to implement the sequestration plan and evidence of the
technological and economic barriers to successful

implementation of the sequestration plan.

Requires the project owner to provide to the Energy
Facility Site Evaluation Council notification that they shall
implement the plan that requires the project owner to meet the
greenhouse gases emissions performance standard by purchasing
verifiable greenhouse gases emissions reductions from an
electric generating facility 1located within the western
interconnection, where the reduction would not have occurred
otherwise or absent this contractual agreement, such that the
sum of the emissions reductions purchased and the facility's
emissions meets the standard for the life of the facility.
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Application No. 2006-01

BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of

CERTIFICATE OF SERVICE
ENERGY NORTHWEST;

PACIFIC MOUNTAIN ENERGY CENTER
POWER PROJECT.

I hereby certify under penalty of perjury of the laws of the State of Washington that a true
and correct copy of ENERGY NORTHWEST’S OPENING BRIEF - GREENHOUSE GAS PLAN
Was served by U.S. Mail on each of the parties listed on the attached Service List. In addition, the
original and fifteen (15) copies were delivered by messenger to EFSEC Manager, Allen Fiksdal.
Courtesy copies were also sent by electronic mail. |

DATED at Seattle, Washington this 25th day of October, 2007.

D)t

Mia M. Wiltse

CERTIFICATE OF SERVICE - 1
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